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In  the  United  States  District  Court 
For  the  District  of  Arizona 

No.  C-14746  Phx. 

UNITED  STATES  OF  AMERICA,     Plaintiff, 

vs. 

REX  L.  NEELY  and  JOE  L.  SHORT, 

Defendants. 

INDICTMENT 

Violations:  18  U.S.C.  371  (Conspiracy);  18  U.S.C. 
1001  (False  Statements) ;  18  U.S.C.  2073  (False 
Entries);   18   U.S.C.   201   and   202    (Bribery). 

The  Grand  Jury  Charges: 

Count  I 

On  or  about  April  5,  1954,  within  the  District  of 
Arizona,  the  defendant  Rex  L.  Neely,  well  knowing 
Joe  L.  Short  to  be  an  employee  of  the  Pinal  County 
Agricultural  Stabilization  and  Conservation  Com- 
mittee, an  agency  of  the  United  States,  and  in  such 
capacity  charged  with  the  duty  of  proper  adminis- 
tration of  the  cotton  acreage  allotment  and  market- 
ing quota  program  of  the  United  States  as  the  de- 
fendant well  knew,  did  wilfully  and  imlawfully 
tender  to  the  said  Joe  L.  Short,  a  check  in  the 
amount  of  $1,620.00,  dated  April  5,  1954,  drawn  on 
the  Valley  National  Bank,  Mesa,  Arizona,  signed 
by  the  defendant  as  drawer,   and  payable   to   the 
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order  of  Joe  Short,  with  intent  to  influence  the  said 
Joe  L.  Short,  to  act  in  his  aforesaid  official  capacity 
in  committing  and  allowing  the  conmiission  of  a 
fraud  against  the  United  States,  to  wit:  the  procur- 
ing of  a  cotton  allotment  for  the  defendant  in  ex- 
cess of  that  to  which  the  defendant  was  lawfully 
entitled  under  the  cotton  acreage  allotment  and 
marketing  quota  program  of  the  United  States. 
(18  U.S.C.  201.) 

Count  II 

On  or  about  April  5,  1954,  within  the  District  of 
Arizona,  the  defendant  Joe  L.  Short,  being  then 
and  there  an  employee  of  the  Pinal  County  Agricul- 
tural Stabilization  and  Conservation  Committee,  an 
agency  of  the  United  States,  and  charged  with  the 
duty  of  administering  the  cotton  acreage  allotment 
and  marketing  quota  program  of  the  United  States, 
did,  with  intent  to  have  his  actions  influenced  in  a 
matter  before  him  in  his  official  capacity,  to  wit: 
the  procuring  of  an  additional  cotton  acreage  allot- 
ment for  Rex  L.  Neely,  ^dlfully  and  unlawfully 
accept  from  Rex  L.  Neely  a  check  in  the  amount  of 
$1,620.00,  dated  April  5,  1954,  dra^vn  on  the  Valley 
National  Bank,  Mesa,  Arizona,  signed  by  the  said 
Neely  as  drawer,  and  payable  to  the  order  of  Joe 
Short. 

(18  U.S.C.  202.) 

Count  III 

On  or  about  November  22,  1954,  within  the  Dis- 
trict of  Arizona,  the  defendant  Rex  L.  Neely,  well 
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knowing  Joe  L.  Short  to  be  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  in  such  capacity  charged  with  the  duty 
of  proper  administration  of  the  cotton  acreage  al- 
lotment and  marketing  quota  program  of  the  United 
States  as  the  defendant  well  knew,  did  wilfully  and 
unlawfully  tender  to  the  said  Joe  L.  Short  a  check 
in  the  amount  of  $1,410.00,  dated  November  22, 
1954,  drawn  on  the  Valley  National  Bank,  Mesa, 
Arizona,  signed  by  the  defendant  as  drawer,  and 
payable  to  the  order  of  Joe  L.  Short,  with  intent  to 
influence  the  said  Joe  L.  Short,  to  act  in  his  afore- 
said official  capacity  in  committing  and  allowing 
the  commission  of  a  fraud  against  the  United 
States,  to  wit:  the  procuring  of  a  cotton  allotment 
for  said  Neely  in  excess  of  that  to  which  the  defend- 
ant was  lawfully  entitled  under  the  cotton  acreage 
allotment  and  marketing  quota  program  of  the 
United  States. 
(18  U.S.C.  201.) 

Count  IV 

On  or  about  November  22,  1954,  within  the  Dis- 
trict of  Arizona,  the  defendant  Joe  L.  Short,  being 
then  and  there  an  employee  of  the  Pinal  County 
Agricultural  Stabilization  and  Conservation  Com- 
mittee, an  agency  of  the  United  States,  and  charged 
with  the  duty  of  administering  the  cotton  acreage 
allotment  and  marketing  quota  program  of  the 
United  States,  did,  with  intent  to  have  his  actions 
influenced  in   a  matter  before  him  in   his   official 
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capacity,  to  wit:  the  procuring  of  an  additional  cot- 
ton acreage  allotment  for  Rex  L.  Neely,  mlfully 
and  unlawfully  accept  from  Rex  L.  Neely  a  check 
in  the  amount  of  $1,410.00,  dated  November  22, 
1954,  drawTL  on  the  Valley  National  Bank,  Mesa, 
Arizona,  signed  by  the  defendant  as  drawer,  and 
payable  to  the  order  of  Joe  L.  Short. 
(18  U.S.C.  202.) 

Count  V. 

On  or  about  December  9,  1955,  within  the  District 
of  Arizona,  the  defendant  Rex  L.  Neely,  well  know- 
ing Joe  L.  Short  to  be  an  employee  of  the  Pinal 
County  Agricultural  Stabilization  and  Conservation 
Committee,  an  agency  of  the  United  States,  and  in 
such  capacity  charged  with  the  duty  of  proper  ad- 
ministration of  the  cotton  acreage  allotment  and 
marketing  quota  program  of  the  United  States  as 
the  defendant  well  knew,  did  wilfully  and  unlaw- 
fully tender  to  the  said  Joe  L.  Short  a  check  in  the 
amount  of  $1,750.00,  dated  December  9,  1955,  dra^^m 
on  the  Valley  National  Bank,  Mesa,  Arizona,  signed 
by  the  defendant  as  drawer,  and  payable  to  the 
order  of  Joe  Short,  with  intent  to  influence  the  said 
Joe  L.  Short,  to  act  in  his  aforesaid  official  capacity 
in  committing  and  allowing  the  commission  of  a 
fraud  against  the  United  States,  to  wit :  the  procur- 
ing of  a  cotton  allotment  for  the  defendant  in  ex- 
cess of  that  to  which  the  defendant  was  lawfully 
entitled  imder  the  cotton  acreage  allotment  and 
marketing  quota  program  of  the  United  States. 

(18  U.S.C.  201.) 
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Count  VI 

On  or  about  December  9,  1955,  within  the  District 
of  Arizona,  the  defendant  Joe  L.  Short,  being  then 
and  there  an  employee  of  the  Pinal  County  Agricul- 
tural Stabilization  and  Conservation  Committee,  an 
agency  of  the  United  States,  and  charged  with  the 
duty  of  administering  the  cotton  acreage  allotment 
and  marketing  quota  program  of  the  United  States, 
did,  with  intent  to  have  his  actions  influenced  in  a 
matter  before  him  in  his  official  capacity,  to  wit :  the 
procuring  of  an  additional  cotton  acreage  allotment 
for  Rex  L.  Neely,  wilfully  and  unlawfully  accept 
from  Rex  L.  Neely  a  check  in  the  amount  of 
$1,750.00,  dated  December  9,  1955,  drawn  on  the 
Valley  National  Bank,  Mesa,  Arizona,  signed  by 
said  Neely  as  drawer,  and  payable  to  the  order  of 
Joe  Short. 

(18  U.S.C.  202.) 

Coimt  VII 

1.  On  or  about  the  19th  day  of  March,  1954,  Joe 
L.  Short,  being  then  and  there  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Conmiittee,  an  agency  of  the  United 
States,  and  being  charged  with  the  duty  of  keeping 
accounts  and  records  of  said  agency,  did  within  the 
District  of  Arizona,  unlawfully,  knowingly  and  felo- 
niously, with  intent  to  deceive,  mislead,  injure  and 
defraud  the  United  States  and  persons  to  the  grand 
jury  unknown,  make  and  cause  to  be  made  a  false 
and  fictitious  entry  on  the  official  listing  sheets  of 
the   Pinal   County  Agricultural    Stabilization   and 
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Conservation  Committee  Office  for  the  1954  cotton 
crop  year,  a  record  relating  to  and  connected  with 
his  duties,  by  indicating  thereon  400.8  acres  of  cotton 
allotment  acreage  apportioned  to  Farm  647,  well 
knowing  said  entry  to  be  false. 

2.  The  defendant  Rex  L.  Neely  did  unlawfully 
aid,  abet  and  induce  the  defendant  Joe  L.  Short  in 
the  commission  of  the  acts  charged  in  paragraph 
One  of  this  count. 

(18  U.S.C.  2073.) 

Count  VIII 

1.  On  or  about  the  19th  day  of  March,  1954,  Joe 
L.  Short,  being  then  and  there  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  being  charged  with  the  duty  of  keeping 
accounts  and  records  of  said  agency,  did  within  the 
District  of  Arizona,  unlawfully,  knowingly  and  felo- 
niously, with  intent  to  deceive,  mislead,  injure  and 
defraud  the  United  States  and  persons  to  the  grand 
jury  unknown,  make  and  cause  to  be  made  a  false 
and  fictitious  entry  on  the  Release  and  Reappor- 
tionment Supplement  sheets  of  the  Pinal  Coimty 
Agricultural  Stabilization  and  Conservation  Com- 
mittee office  for  the  1954  cotton  crop  year,  a  record 
relating  to  and  connected  mth  his  duties,  by  indi- 
cating thereon  73.4  acres  of  cotton  allotment  acreage 
released  by  Farm  595,  well  knowing  said  entry  to 
be  false. 

2.  The  defendant  Rex  L.  Neely  did  unlawfully 
aid,  abet  and  induce  the. defendant  Joe  L.  Short  in 
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the  commission  of  the  acts  charged  iii  paragraph 
One  of  this  count, 
(18  U.S.C.  2073.) 

Count  IX 

1.  On  or  about  the  19th  day  of  March,  1954,  Joe 
L.  Short,  being  then  and  there  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  being  charged  with  the  duty  of  keejoing 
accounts  and  records  of  said  agency,  did  within  the 
District  of  Arizona,  imlawfuUy,  knowingly  and  felo- 
niously, with  intent  to  deceive,  mislead,  injure  and 
defraud  the  United  States  and  persons  to  the  grand 
jury  unknown,  make  and  cause  to  be  made  a  false 
and  fictitious  entry  on  a  revised  Notice  of  Allotment 
for  Farm  647  of  the  Pinal  County  Agricultural 
Stabilization  and  Conservation  Committee  Office  for 
the  1954  cotton  crop  year,  a  record  relating  to  and 
connected  with  his  duties,  by  indicating  thereon 
400.8  acres  of  cotton  allotment  acreage  due  to  re- 
leased and  reapportioned  unused  farm  allotment, 
well  knowing  said  entry  to  be  false. 

2.  The  defendant  Rex  L.  Neely  did  unlawfully 
aid,  abet  and  induce  the  defendant  Joe  L.  Short  in 
the  commission  of  the  acts  charged  in  paragraph 
One  of  this  count. 

(18  U.S.C.  2073.) 

Count  X 

1.  On  or  about  the  18th  day  of  August,  1955,  Joe 
L.  Short,  being  then  and  there  an  employee  of  the 
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Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  being  charged  with  the  duty  of  keeping 
accounts  and  records  of  said  agency,  did  within  the 
District  of  Arizona,  unlawfully,  knowingly  and  felo- 
niously, with  intent  to  deceive,  mislead,  injure  and 
defraud  the  United  States  and  persons  to  the  grand 
jury  unknown,  make  and  cause  to  be  made  a  false 
and  fictitious  entry  as  to  Farm  647,  short  staple  cot- 
ton, on  Form  578  of  the  Pinal  County  Agricultural 
Stabilization  and  Conser\^ation  Committee  Office  for 
the  1955  cotton  crop  year,  a  record  relating  to  and 
connected  with  his  duties,  by  indicating  thereon 
120.4  acres  of  cotton  destroyed  on  said  Farm  647, 
well  knowing  said  entiy  to  be  false. 

2.  The  defendant  Rex  L.  Neely  did  unlawfully 
aid,  abet  and  induce  the  defendant  Joe  L.  Short  in 
the  commission  of  the  acts  charged  in  paragraph 
One  of  this  coimt. 

(18  U.S.C.  2073.) 

Count  XI 

1.  On  or  about  the  18th  day  of  August,  1955,  Joe 
L.  'Short,  being  then  and  there  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  being  charged  with  the  duty  of  keeping 
accoimts  and  records  of  said  agency,  did  within  the 
District  of  Arizona,  unlawfully,  knowingly  and  felo^ 
nionsly,  with  intent  to  deceive,  mislead,  injure  and 
defraud  the  United  States  and  persons  to  the  grand 
jury  unknown,  make  and  cause  to  be  made  a  false 
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and  fictitious  entry  as  to  Farm  647,  long  staple  cot- 
ton, on  Form  578  of  the  Pinal  Comity  Agricultural 
Stabilization  and  Conservation  Committee  Office  for 
the  1955  cotton  crop  year,  a  record  relating  to  and 
connected  with  his  duties,  by  indicating  thereon  1.8 
acres  of  cotton  destroyed  on  said  Farm  647,  well 
knowing  said  entry  to  be  false. 

2.  The  defendant  Rex  L.  Neely  did  unlawfully 
aid,  abet  and  induce  the  defendant  Joe  L.  Short  in 
the  coimiiission  of  the  acts  charged  in  paragraph 
One  of  this  count. 

(18  U.S.C.  2073.) 

Count  XII 

1.  Commencing  on  or  about  the  15th  day  of  Sep- 
tember, 1953,  and  continuing  thereafter  to  on  or 
about  the  28th  day  of  December,  1956,  the  defend- 
ants. Rex  L.  Neely,  hereinafter  referred  to  as 
Neely,  and  Joe  L.  Short,  hereinafter  referred  to  as 
Short,  did  within  the  District  of  Arizona  unlaw- 
fully, willfully  and  knowingly  conspire  together  to 
defraud  the  United  States  in  the  exercise  of  its 
governmental  functions  of  administering  the  cotton 
acreage  allotment  and  marketing  quota  program 
and  other  agricultural  programs  free  from  bribery, 
improper  influence,  dishonesty,  unlawful  impair- 
ment, fraud  and  corruption,  and  in  its  right  and  in- 
terest in  the  conscientious,  honest  and  faithful  sei*v- 
ice,  judgment,  determination  and  action  of  the  de- 
fendant Short,  as  a  duly  appointed  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation   Committee,    an    agency    of    the    United 
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States,  free  from  bribeiy,  corruption,  improper  in- 
fluence, dishonesty,  bias,  hope  of  unlawful  reward 
and  fraud. 

2.  During  the  existence  of  the  conspiracy  and  at 
all  times  mentioned  herein,  the  defendant  Neely 
was  a  farmer  engaged  in  the  occupation  of  raising, 
among  other  things,  crops  of  cotton. 

3.  During  the  existence  of  the  conspiracy  and  at 
all  times  mentioned  herein  the  defendant  Short  was 
employed  by  the  Department  of  Agriculture  in  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee  Office  as  office  manager. 

4.  It  was  a  part  of  the  conspiracy  that  the  de- 
fendant Short  should  contrive  to  secure  for  the 
defendant  Neely  a  cotton  allotment  from  the  Agri- 
cultural Stabilization  and  Conservation  Committee 
in  Pinal  County  far  in  excess  of  the  allotment  to 
which  Neely  was  lawfully  entitled  under  the  cotton 
support  program,  thereby  enabling  the  defendant 
Neely  to  market  the  excess  cotton  without  penalty. 

5.  It  was  a  further  part  of  the  conspiracy  that 
Short  should  share  in  the  illegal  benefits  accruing  to 
Neely  by  receiving  payments  in  money  from  Neely 
on  a  per  acre  basis. 

6.  It  was  a  further  part  of  the  conspiracy  that 
Short  should  alter,  change,  and  falsify  the  records 
of  the  Agricultural  Stabilization  and  Conserv^ation 
Committee  Office  to  provide  additional  cotton  allot- 
ment acreage  for  Neely  and  to  prevent  the  discovery 
or  disclosure  of  the  illegal  activity. 

7.  It  was  a  further  part  of  the  conspiracy  that 
Neely  should  apply  for  and  Short  should  process 
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requests  for  Agriculture  Conservation  Program 
payments  from  Department  of  Agriculture  to  which 
Neely  was  not  entitled;  and  that  such  payments 
should  be  substantiated  by  the  presentation  of  false 
documents  and  fraudulent  misrepresentations  to 
said  department  by  Short. 

Overt  Acts 

8.  For  the  purpose  of  carrying  out  the  said  con- 
spiracy and  to  effect  the  objectives  and  purposes 
thereof,  the  defendants  did  and  committed  the  fol- 
lowing overt  acts : 

(1)  On  or  about  March  19,  1954,  Short  altered  the 
amount  of  Neely's  1954  acreage  cotton  allotment  on 
the  official  listing  sheet  of  the  Pinal  County  Agri- 
cultural Stal)ilization  and  Conservation  Committee 
Office  by  lining  out  the  figures  319.8  and  inserting 
above  it  the  figures  400.8. 

(2)  On  or  about  March  30,  1954,  Shoi-t  signed  the 
fictitious  name,  W.  R.  Burns,  to  a  lease,  by  which 
160  acres  of  land  having  the  same  legal  description 
as  Farm  595  was  leased  to  Neely. 

(3)  On  or  about  April  5,  1954,  Neely  issued  a 
check  payable  to  Short  for  $1,620. 

(4)  On  or  about  November  22,  1954,  Neely  issued 
a  check  payable  to  Short  for  $1,410. 

(5)  On  or  about  August  18,  1955,  Neely  signed  his 
Forai  578,  an  official  form  of  the  aforesaid  office, 
which  showed  426.5  acres  of  planted  short  staple 
cotton  and  none  destroyed,  and  at  the  same  time 
accex>ted  his  marketing  card  and  signed  it,  on  which 
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marketing  card  was  shown  that  his  allotment  was 
306.1  acres  and  that  his  planted  acreage  was  306.1. 

(6)  On  or  about  December  9,  1955,  Neely  issued  to 
Short  a  check  for  $1,750. 

(7)  On  or  about  October  3,  1956,  Neely  signed  his 
Fomi  578,  an  official  foi*m  of  the  aforesaid  office  for 
short  staple  cotton,  showing  his  planted  acreage  as 
477.7  and  at  the  same  time  accepted  his  short  staple 
marketing  card  which  showed  his  planted  acreage 
as  306.7. 

(8)  On  or  about  December  1,  1956,  Short  in- 
structed H.  L.  Mathis  to  make  up  a  new  Notice  of 
Allotment  showing  that  Neely  had  an  acreage  allot- 
ment of  367.7  acres. 

(9)  On  or  about  August  or  September,  1954, 
Neely  requested  Agriculture  Conserv'ation  Program 
assistance  for  a  ditch  lining  practice  indicating  that 
construction  of  the  ditch  would  be  commenced  by 
Neely  in  September. 

(10)  On  or  about  September  27,  1954,  Neely  made 
application  for  payment  in  the  amount  of  $1,500. 

(18  U.S.C.  371.) 

A  Tnie  Bill. 

/s/  ROGER  S.  HOGEL, 
Foreman. 

/s/  JACK  D.  H.  HAYS,  ■ 

United  States  Attorney. 

[Endorsed] :  Filed  October  23,  1957. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

October  1957  Term  At  Phoenix 

Minute  Entiy  of 

Monday,  October  28,  1957 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

[Title  of  Cause.] 

This  case  is  called  for  arraignment  this  day.  The 
defendant  Rex  L.  Neely  is  present  in  person  with 
his  counsel,  Louis  B.  Whitney  and  Paul  LaPrade. 
The  defendant  Joe  L.  Short  is  present  in  person 
with  counsel,  Preston  Suit,  Esq.,  who  appears  on 
behalf  of  Wm.  A.  Stanfield,  Esq.,  counsel  for  said 
defendant.  The  defendants  are  arraigned.  The  de- 
fendants waive  reading  of  the  Indictment  and  a 
copy  thereof  is  given  to  each  of  the  defendants.  On 
motion  of  counsel  for  the  defendants. 

It  Is  Ordered  that  the  defendants  be  allowed  two 
weeks  to  file  motions  attacking  the  indictment,  and 
that  this  case  be  continued  for  plea  until  after  rul- 
ing on  motions  and  that  the  defendants  be  allowed 
to  remain  on  their  own  recognisance. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

The  defendant  Rex  L.  Neely  moves  to  dismiss  the 
Indictment  and  each  and  every  Count  thereof  on  the 
ground  that  each  Count  is  fatally  defective  in  that 
it  does  not  state  facts  sufficient  to  constitute  an  of- 
fense against  the  United  States. 

WHITNEY  &  LaPRADE, 
/s/  By   LOUIS  B.  WHITNEY. 

Notice  of  Motion 

To  United  States  of  America,  Plaintiff;  Jack  D.  H. 
Hays,  Esquire,  United  States  Attorney,  Plain- 
tiff's Attorney: 
Please   Take   Notice   that   upon   the   Indictment 
herein  in  the  above  entitled  and  numbered  cause, 
and  upon  the  points  and  authorities  herewith  served 
upon  you,  the  undersigned  will  move  this  Court  at 
the  next  regular  Law  and  Motion  Calendar  of  this 
Court,  in  the  United  States  Court  House,  Phoenix, 
Arizona,  at  10:00  o'clock  A.M.  in  the  forenoon  of 
November  18,  1957,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  dismissing  the  indictment 
and  each  Coimt  thereof. 

Dated  this  5th  day  of  November,  1957. 

WHITNEY  &  LaPRADE, 
/s/  By   LOUIS  B.  WHITNEY. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  November  5,  1957. 
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In  the  United  States  District  Court 

For  the  District  of  Arizona 

October  1957  Term  At  Phoenix 

Minute  Entiy  of 

Wednesday,  November  27,  1957 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 
[Title  of  Cause.] 

It  Is  Ordered  that  Motion  to  Dismiss  of  defend- 
ant, Rex  L.  Neely,  is  denied. 


In  the  United  States  District  Court 

For  the  District  of  Arizona 

October  1957  Tenn  At  Phoenix 

Minute  Entry  of 

Monday,  December  9,  1957 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 
[Title  of  Cause.] 

This  case  is  called  for  plea  this  day  as  to  defend- 
ant Rex  L.  Neely  and  trial  setting  as  to  defendants. 
Rex  L.  Neely  and  Joe  L.  Short.  The  defendant,  Rex 
L.  Neely,  is  present  in  person  with  his  counsel, 
Louis  B.  Whitney,  Esq.  Said  defendant  waives 
reading  of  the  indictment  and  pleads  not  guilty, 
which  plea  is  entered. 

It  Is  Ordered  that  this  case  is  set  for  trial  Wed- 
nesday, September  10,  1958,  at  ten  o'clock  a.m.  as 
to  both  defendants  herein. 
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In  the  United  States  District  Court 

For  the  District  of  Arizona 

April  1958  Tenn  At  Phoenix 

Minute  Entry  of 

Friday,  September  12,  1955 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

[Title  of  Cause.] 
***** 

The  Government  having  rested  its  case,  in  the  ab- 
sence of  the  jury,  the  defendant  Rex  L.  Neely,  by 
his  counsel  Louis  B.  Whitney,  Esq.,  now  moves  for 
judgment  of  acquittal  on  each  and  every  count  of 
the  indictment. 

It  Is  Ordered  that  said  motion  for  judgment  of 
acquittal  is  denied. 


In  the  United  States  District  Court 

For  the  District  of  Arizona 

April  1958  Term  At  Phoenix 

Minute  Entry  of 

Thursday,  September  18,  1958 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 
[Title  of  Cause.] 


***** 


In  the  absence  of  the  juiy,  the  defendant  Rex  L. 
Neely  by  his  coimsel  Louis  B.  Whitney,  Esq.,  at  the 
close  of  all  the  evidence,  now  moves  for  judgment  of 
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acquittal  on  each  and  every  count  of  the  indictment. 

It  Is  Ordered  that  the  Motion  for  Judgment  of 

Acquittal  of  the  defendant  Rex  L.  Neely  is  denied. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant.  Rex  L.  Neely,  Not  Cuilty  as  charged  in 
count  I ;  Not  Guilty  as  charged  in  count  III ;  Guilty 
as  Charged  in  count  V;  Not  Guilty  as  charged  in 
count  VII;  Not  Guilty  as  charged  in  count  VIII; 
Not  Guilty  as  charged  in  count  IX;  Not  Guilty  as 
charged  in  count  X ;  Not  Guilty  as  charged  in  count 
XI ;  Not  Guilty  as  charged  in  count  XII. 

/s/  M.  B.  BARTLETT, 
Foreman. 

[Endorsed] :  Filed  September  19,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ADDITIONAL  TIME  TO 
FILE  CERTAIN  MOTIONS 

Comes  Now  Rex  L.  Neely,  one  of  the  defendants 
in  the  above  entitled  and  numbered  action  and  moves 
the  Court  for  an  order  granting  defendant  up  to  and 
including  October  6,  1958,  within  which  to  file  a 
Motion  for  New  Trial  under  Rule  33  and/or  Motion 
in  Arrest  of  Judgment  under  Rule  34  of  the  Fed- 
eral Rules  of  Criminal  Procedure. 
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Dated  September  24,  1958. 

WHITNEY  &  LaPRADE, 
/s/  By   LOUIS  B.  WHITNEY, 

Attorneys  for  Rex  L.  Neely. 

Order 
Upon  reading  the  foregoing  motion,  and  good 
cause  appearing  therefor,  It  Is  Ordered  that  the 
defendant  Rex  L.  Neely  have  up  to  and  including 
October  6,  1958  within  which  to  file  a  Motion  for  a 
New  Trial  under  Rule  33  and/or  a  Motion  in  Ar- 
rest of  Judgment  imder  Rule  34  of  the  Federal 
Rules  of  Criminal  Procedure. 

Dated  September  24,  1958. 

/s/  DAVE  W.  LING, 

U.  S.  District  Judge. 

[Endorsed] :    Filed  September  24,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  IN  ARREST  OF  JUDGMENT 

The  defendant.  Rex  L.  Neely,  moves  the  Couii; 
to  arrest  the  judgment  on  Comit  Five  in  the  indict- 
ment for  the  following  reasons: 

1.  Count  Five  of  the  indictment  does  not  state 
facts  sufficient  to  constitute  an  offense  against  the 
United  States. 

2.  The  Agricultural  Adjustment  Act  is  unconsti- 
tutional in  that  the  Constitution  does  not  grant  to 
Congress  any  power  to  pass  the  Agricultural  Ad- 
justment Act. 
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Dated  at  Phoenix,  Arizona,  this  6th  day  of  Octo- 
ber, 1958. 

WHITNEY  &  LaPRADE, 
/s/  By   LOUIS  B.  WHITNEY, 

Attorneys  for  Rex  L.  Neely. 

[Endorsed] :    Filed  October  6,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  defendant,  Rex  L.  Neely,  moves  the  Court  to 
grant  him  a  new  trial  on  Count  Five  in  the  indict- 
ment for  the  following  reasons: 

1.  The  Court  erred  in  denying  defendant's  Mo- 
tion for  Acquittal  made  at  conclusion  of  all  the  evi- 
dence. 

2.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  verdict  is  not  supported  by  substantial  evi- 
dence. 

4.  The  Court  erred  in  charging  the  jury  and  in 
refusing  to  charge  the  jury  as  requested. 

Dated  at  Phoenix,  Arizona,  this  6th  day  of  Octo- 
ber, 1958. 

WHITNEY  &  LaPRADE, 
/s/  By   LOUIS  B.  WHITNEY, 

Attorneys  for  Rex  L.  Neely. 

[Endorsed] :     Filed  October  6,  1958. 
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In  The  United  States  District  Court 

For  The  District  of  Arizona 

October  1958  Term  At  Phoenix 

Minute  Entry  of 

Monday,  October  27,  1958 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

Motion  in  Arrest  of  Judgment  and  Motion  for 
New  Trial  of  defendant,  Rex  L.  Neely,  are  called 
for  hearing.  Wm.  A.  Holohan,  Esq.,  Assistant 
United  States  Attorney  appears  for  the  Govern- 
ment. Louis  B.  Whitney,  Esq.  appears  for  the  de- 
fendant. Rex  L.  Neely.  Said  Motions  are  argued 
by  respective  comisel. 

It  Is  Ordered  that  the  record  show  said  motion 
in  arrest  of  judgment  and  motion  for  new  trial  are 
submitted. 


In  The  United  States  District  Court 

For  The  District  of  Arizona 

October  1958  Term  At  Phoenix 

Minute  Entr^r  of 

Monday,  December  29,  1958 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

It  Is  Ordered  that  the  Motion  in  Arrest  of  Judg- 
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ment  and  Motion  for  New  Trial  of  defendant  Rex 
L.  Neely,  are  denied,  and  that  this  case  is  set  for 
sentence  Monday,  January  12,  1959  at  ten  o'clock 
a.m.  as  to  both  defendants. 


In  The  District  Court  of  the  United  States 
For  The  District  of  Arizona 

No.  C-14746  Phx. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
REX  L.  NEELY,  Defendant. 

JUDGMENT 

On  this  12th  day  of  January,  1959,  at  Phoenix, 
Arizona,  came  the  attorney  for  the  Government  and 
the  defendant  appeared  in  person  and  by  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  verdict  of 
guilty  of  the  offense  of  violating  Title  18,  Section 
201,  United  States  Code,  (bribery),  as  charged  in 
count  5. 

The  Court  having  asked  the  defendant  whether  he 
has  anything  to  say  why  judgment  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court,  It  Is  Ad- 
judged that  the  defendant  is  guilty  as  charged  and 
convicted. 

It  Is  Adjudged  that  the  defendant  pay  a  fine  in 
the  sum  of  $1,000.00,   and   that  the   execution   of 
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said  judgment  is  stayed  for  a  period  of  24  hours, 
on  said  count  5. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed] :    Filed  January  12,  1959. 


[Title  of  District  Court  and  Cause.] 

ORDER  FIXING  BAIL  PENDING  APPEAL 

Application  having  been  made  herein  by  coimsel 
for  appellant  for  l)ail  pending  appeal,  upon  con- 
sideration thereof.  It  Is  Ordered  that  said  motion 
be,  and  it  is  herel)y  granted,  on  condition  that  bail 
be  fixed  at  $2,000.00,  and  that  the  fine  imposed  of 
$1,000.00  be  paid  conditionally  to  the  Clerk  of  this 
Court,  and  It  Is  Hereby  Ordered  that  upon  the 
payment  of  said  amoimts  to  the  Clerk  of  this  Court, 
that  the  execution  of  the  sentence  requiring  the  de- 
fendant to  pay  a  fine  of  $1,000.00  be  stayed  under 
Rule  38  (a)  (3)  of  the  Federal  Rules  of  Criminal 
Procedure  and  that  said  moneys  be  held  by  the 
Clerk  of  this  Court,  pending  the  final  determination 
of  said  appeal. 

And  It  Is  Further  Ordered  that  the  Clerk  deposit 
said  mone3^s  in  the  Registry  of  this  Court,  subject 
to  the  further  order  of  this  Court. 

Dated  this  12th  day  of  January,  1959. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed] :    Filed  January  12,  1959. 
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[Title  of  District  Court  and  Cause.] 

BOND  PENDING  APPEAL 

Know  All  Men  By  These  Presents: 

That,  Whereas,  on  the  12th  day  of  January,  1959 
in  a  suit  pending  in  said  Court  between  the  United 
States  of  America,  plaintiff,  and  Rex  L.  Neely,  de- 
fendant, a  judgment  and  sentence  was  rendered 
against  the  said  Rex  L.  Neely,  that  he  paid  a  fine  of 
One  Thousand  Dollars  ($1,000.00),  and  the  said  Rex 
L.  Neely  has  taken  an  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
the  judgment  and  sentence  in  the  aforesaid  suit, 
and  notice  of  such  appeal  in  duplicate  having  been 
filed  with  the  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Arizona,  in  the 
manner  and  within  the  time  required  by  law  and 
the  rules  of  court  in  such  cases  made  and  provided, 
and 

Whereas,  after  said  notice  of  appeal  had  been 
filed  as  aforesaid,  the  United  States  District  Court 
for  the  District  of  Arizona  entered  an  order  fixing 
bail  pending  appeal  in  the  sum  of  Two  Thousand 
and  No/lOO  Dollars  ($2,000.00),  as  will  more  fully 
appear  by  said  order  fixing  bail  pending  appeal  on 
file  herein ;  that  $2,000.00  in  cash  has  been  deposited 
in  the  Register  of  this  Court. 

Now,  the  condition  of  the  above  application  is 
such  that  the  said  Rex  L.  Neely  shall  appear  in 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  in  San  Francisco,  California,  or  such  other 
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place  as  may  be  appointed  by  said  Court,  on  such 
date  or  dates  as  may  be  appointed  for  the  hearing 
of  said  cause  in  said  Court,  until  finally  discharged 
therefrom  and  shall  abide  by  and  obey  all  orders 
made  by  said  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  in  said  cause,  and  shall  see  to  it 
that  a  fine  of  One  Thousand  Dollars  ($1,000.00) 
imposed  hy  the  United  States  District  Court  for 
the  District  of  Arizona  is  paid,  if  said  case  is  af- 
firmed by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  if  reversed  for  a  new  trial, 
he  will  appear  therefor  at  such  time  as  may  be 
ordered,  then  the  above  obligation  shall  be  void,  else 
to  remain  in  full  force  and  effect. 

/s/  REX  L.  NEELY, 

Defendant- Appellant. 

[Endorsed] :    Filed  January  13,  1959. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  OF  REX  L.  NEELY 

Name  and  address  of  appellant:  Rex  L.  Neely, 
699  North  Washington,  Chandler,  Arizona. 

Name  and  address  of  appellant's  attorneys:  Louis 
B.  Whitney,  Loretta  S.  Whitney,  and  Paul  W.  La- 
Prade,  810  Luhrs  Tower,  Phoenix,  Arizona. 

Offense:  Bribery,  to- wit,  tendering  a  check  in 
the  amoimt  of  $1,750.00  to  one  Joe  L.  Short,  an  em- 
ployee of  the  Pinal  County  Agricultural  Stabiliza- 
tion and  Conservation  Committee,  an  Agency  of  the 


United  States  of  America  27 

United  States,  with  intent  to  influence  said  Joe  L. 
Short  in  his  official  capacity,  in  violation  of  Title 
18,  U.S.C.A.,  Section  201. 

Concise  statement  of  judgment  or  order,  giving 
date,  and  any  sentence:  $1,000.00  fine  on  Count  V 
in  the  Indictment;  date  of  sentence,  January  12, 
1959.  Not  committed  and  fine  not  paid ;  application 
to  be  made  by  appellant  Rex  L.  Neely  for  bail. 

I,  the  above  named  appellant,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  stated  judgment  dated  Jan- 
uary 12,  1959. 

Dated  January  12,  1959. 

/s/  LOUIS  B.  WHITNEY, 
/s/  LORETTA  S.  WHITNEY, 
/s/  PAUL  W.  LaPRADE. 

[Endorsed] :    Filed  January  12,  1959. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  ON  x\PPEAL 

Pursuant  to  the  Defendant's  application  filed 
herein  and  good  cause  appearing  therefor,  it  is 

Ordered  that  the  time  for  the  Defendant- Appel- 
lant to  file  and  designate  the  record  on  appeal  in 
the  Ignited  States  Court  of  Appeals  for  the  Ninth 
Circuit,  be,  and  the  same  hereby  is,  extended  to  and 
including  March  30,  1959. 
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Dated  this  16th  day  of  February,  1959. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed] :    Filed  February  16,  1959. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  RECORD 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk,  of  the  United 
States  District  Court  for  the  District  of  Arizona,  do 
hereby  certify  that  I  am  the  custodian  of  the  rec- 
ords of  said  Court,  including  the  records  in  the  case 
of  United  States  of  America,  Plaintiff,  vs.  Rex  L. 
Neely,  Defendant,  numbered  C-14746  Phx.,  on  the 
docket  of  said  Court. 

I  further  certify  that  the  attached  original  docu- 
ments bearing  the  endorsements  of  filing  thereon  are 
the  originals  of  said  documents  filed  in  said  case, 
and  that  the  attached  copies  of  minute  entries  are 
true  and  correct  copies  of  the  originals  thereof  re- 
maining in  my  office  in  the  City  of  Phoenix,  State 
and  District  aforesaid. 

I  further  certify  that  the  said  documents,  to- 
gether with  the  original  exhibits  transmitted  here- 
with, constitute  the  record  on  appeal  in  said  cause 
as  designated,  and  the  same  are  as  follows,  to-wit: 

1.  Indictment. 

2.  Minute  entry  of  arraignment,  October  28,  1957. 

3.  Motion  of  Rex  L.  Neely  to  dismiss  Indict- 
ment. 
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4.  Minute  entry  of  November  27,  1957  (order  de- 
nying Rex  L.  Neely's  motion  to  dismiss  Indictment) . 

5.  Minute  entry  of  December  9,  1957  (plea  of 
not  guilty). 

6.  Minute  entry  of  defendant  Rex  L.  Neely's  mo- 
tion for  judgment  of  acquittal  at  close  of  Govern- 
ment's evidence  and  of  order  denying  said  motion. 

7.  Minute  entry  of  defendant  Rex  L.  Neely's 
motion  for  judgment  of  acquittal  at  close  of  entire 
case  and  of  order  denying  said  motion. 

8.  Verdict  of  jury  as  to  defendant  Rex  L.  Neely. 

9.  Transcript  of  testimony,  including  instiTic- 
tions  to  jury  (Volumes  1  and  2). 

10.  Order  enlarging  time  to  file  motion  for  new 
trial  and  motion  in  arrest  of  judgment. 

11.  Motion  of  Rex  L.  Neely  in  arrest  of  judg- 
ment. 

12.  Motion  of  Rex  L.  Neely  for  new  trial. 

13.  Minute  entry  of  argument  on  Motion  for 
New  Trial  and  Motion  in  Arrest  of  Judgment,  Oc- 
tober 27,  1958. 

14.  Minute  entry  of  orders  denying  Rex  L.  Nee- 
ly's motion  for  new  trial  and  his  motion  in  arrest 
of  judgment,  December  29,  1958. 

15.  Judgment  assessing  fine. 

16.  Order  fixing  bail  pending  appeal. 

17.  Bond  of  Rex  L.  Neely  pending  appeal. 

18.  Notice  of  Appeal. 

19.  Order  Extending  Time  to  File  Record  on 
Appeal. 

20.  Designation  of  Contents  of  Record  on  Appeal. 
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I  further  certify  that  all  original  exhibits  in  evi- 
dence are  transmitted  herewith  as  a  part  of  this 
record  on  appeal  as  designated,  to-wit: 

Government's  exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9a,  10, 
11a,  lib,  lie,  lid,  lie,  llf,  llg,  12a,  12b,  12c,  12d, 
12e,  12f,  13a,  13b,  13c,  14a,  14b,  14c,  15,  16a,  16b, 
16c,  17a,  17b,  17c,  18a,  18b,  19,  20,  21,  23,  24,  25,  26, 
27,  28,  29,  30,  31  and  32,  except  exhibits  1,  2  and  3 
which  were  withdraA^ii  by  order  of  the  court,  on 
stipulation. 

Defendant's  exhibits  F,  G,  H,  I,  J,  K,  L,  M,  R, 

S  and  T. 

Witness  my  hand  and  the  seal  of  said  Court  this 
27th  day  of  March,  1959. 

[Seal]  WM.  H.  LOVELESS, 

Clerk. 


In  The  United  States  District  Court 
For  The  District  of  Arizona 

No.  C-14,746  Phx. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

REX  L.  NEELY  and  JOE  L.  SHORT, 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

United  States  Courthouse,  Phoenix,  Arizona,  com- 
mencing Wednesday,  September  10, 1958, 10 :00  A.M. 
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Before:  Honorable  Dave  W.  Ling,  Judge,  and  a 
Jury. 

Appearances:  Jack  D.  H.  Hays,  United  States 
District  Aittorney,  William  A.  Holohan,  Asst. 
United  States  Attorney,  for  the  Plaintiff.  Whit- 
ney &  LaPrade,  By  Louis  B.  Whitney,  Loretta 
Whitney,  and  Paul  W.  LaPrade,  for  the  Defend- 
ant Rex  L.  Neely.  William  A.  Stanfield,  for  the 
Defendant  Joe  L.  Short.  [1]* 

Proceedings 
The    Clerk:     Case    Number    C-14,746    Phoenix. 
United  States  of  America,  Plaintiff,  versus  Rex  L. 
Neely  and  Joe  L.  Short,  Defendants,  for  trial. 
The  Court:    Ready,  gentlemen*? 
Mr.  Holohan:     The  Government  is  ready,  your 
Honor. 
Mr.  Whitney:    Defendant  Neely  is  ready. 
Mr.  Stanfield:    Defendant  Short  is  ready. 
The  Court:    Call  the  names  of  28  jurors.    As  your 
names  are  called,  come  forward,  please. 

(Thereupon  the  Jury  was  duly  impanelled 
and  sworn  to  try  the  issues.) 

(After  which  Counsel  for  the  Government 
made  an  Opening  Statement  to  the  Jury.) 
Mr.  Whitney:     If  the  Court  please.  Defendant 
Neely  reserves  his  statement. 

The  Court:  Very  well.  You  may  call  your  first 
witness. 

Mr.  Holohan:    Tom  Davis,  please.  [2] 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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TOM  C.  DAVIS 

called  as  a  witness  in  ])elialf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Holohan) :  Will  you  state  your 
name,  please.  A.     Tom  C.  Davis. 

Q.     Where  do  you  live,  Mr.  Davis? 

A.     Chandler,  Arizona. 

Q.     By  whom  are  you  employed? 

A.     Federal  Govermment. 

Q.     In  what  capacity? 

A.     Office  Manager,  Pinal  County  ASC  Office. 

Q.     AVhat  does  ASC  stand  for? 

A.     Agricultural  Stabilization  and  Conservation. 

Q.  Is  that  a  part  of  the  Department  of  Agri- 
culture? A.    Yes,  sir. 

Q.  In  your  capacity  as  Office  Manager  of  the 
Pinal  Coimty  ASC  Office,  do  you  have  custody  of 
the  various  government  records  that  are  contained 
there?  A.     Yes,  sir. 

Mr.  Holohan:  May  these  exhibits  be  marked  for 
identification  as  1,  2  and  3,  all  for  identification. 

(Said  Documents  were  marked  as  Govern- 
ment's Exhibits  1,  2,  and  3  for  identification.) 

Q.  (By  Mr.  Holohan)  :  In  response  to  a  sub- 
poena by  the  Government,  did  you  cause  certain 
records  to  be  brought  here  to  Court? 

A.     Yes,  sir. 

Q.  Starting,  then,  with  Government's  Exhibit  1 
for  identification,  I  will  ask  you  to  examine  that, 
and  do  you  recognize  it?  A.     Yes,  sir. 
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Q.  Is  that  a  record  of  the  Pinal  Connty  Agri- 
cultural Stablization  and  Conservation  Committee? 

I  am  going  to  call  it  ASC  to  make  it  easier. 

A.     Yes,  sir.    It  is  the  1954  Listing  Sheets. 

Q.     What  is  a  Listmg  Sheet? 

A.  It  is  a  sheet  on  which  the  history,  the  crop 
land,  the  man's  name,  the  farm  number  that  is  as- 
signed to  a  given  farm,  the  actual  history  of  the 
farm  is  given  on  it,  and  the  actual  mathematical 
calculations  that  are  required  to  work  out  an  allot- 
ment are  made  on  that  sheet. 

Q.     And  that  covers  the  crop  year  1954? 

A.     Yes,  sir. 

Q.  How  are  farms  designated  on  the  Listing 
Sheet,  and  specifically  Government's  Exhibit  1  for 
identification  ? 

A.  By  number  and  by  name,  the  name  of  the 
operator  as  well  as  the  owner. 

Q.  Is  that  a  record  that  is  required  to  be  kept 
in  the  [4]  regular  course  of  the  Governmental  busi- 
ness there  ?  A.     Yes,  sir. 

Q.  And  that  record  is  one  that  you  have  custody 
over?  A.     Yes,  sir. 

Q.  ¥ow^  similarly  with  regard  to  Government's 
Exhil^it  2  for  identification,  do  you  recognize  that 
document  or  exhibit?  A.     Yes,  sir. 

Q.    What  is  it? 

A.     The  1955  listing  sheets. 

Q.  Is  that  again  a  record  from  your  agency  down 
there?  A.     Yes,  sir. 

Q.    And  kept  in  the  regular  course  of  your  gov- 
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emmental  business?  A.     Yes,  sir. 

Q.     And  of  which  you  have  custody? 

A.    Yes,  sir. 

Q.  You  have  spoken  of  it  as  the  1955  Listing 
Sheet?  A.    Yes,  sir. 

Q.  The  same  answers  with  regard  to  the  1954 
Listing  Sheet  also  apply  to  the  1955  ? 

A.  Except  in  a  great  many  instances  in  the  1955 
Listing  Sheets,  they  did  not  show  the  owner  of  the 
land.     They  merely  have  shown  the  operator. 

Q.     What  is  the  difference?  [5] 

A.  One  man  owns  the  property,  whereas  he 
might  farm  it  himself  and  be  the  owner  and  opera- 
tor. In  another  instance  he  might  own  the  land 
and  live  in  California,  and  lease  it  to  someone  else. 

Q.  In  which  case  the  ]3erson  actually  managmg 
the  farm  operation  is  known  as  the  operator? 

A.     Is  the  operator,  yes,  sir. 

Q.  And  in  many  instances,  in  the  1955  Listing 
Sheet,  he  would  be  the  person  designated  there  ? 

A.  It  should  be  the  operator,  is  what  is  desig- 
nated there. 

Q.  All  right.  Once  a  farm  has  been  given  a 
number  by  the  ASC  Committee  down  there  in  Pinal 
County,  does  that  number  continue  from  year  to 
year? 

A.  Yes,  sir,  it  continues  from  year  to  year. 
There  are  changes  made  in  the  numbers,  in  the  sys- 
tem of  numbering,  and  the  like,  but  there  is  a  con- 
tinuation of  that  number,  or  if  there  is  a  change- 
over from  one  set  of  numbers  to  another. 
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Q.  I  will  hand  you  Avhat  has  been  marked  Gov- 
ernment's Exhibit  3  for  identification,  and  I  will 
ask  you  to  examine  that  exhibit. 

Do  you  recognize  if? 

A.     Yes,  sir. 

Q.     What  is  it? 

A.     It  is  the  1956  Listing  Sheets. 

Q.     A  record  kept  by  your  office  down  there  ?  [6] 

A.     Yes,  sir. 

Q.  In  the  regular  course  of  Grovemmental  busi- 
ness? A.    Yes,  sir. 

Q.     And  of  which  you  have  custody? 

A.    Yes,  sir. 

Q.  The  same  description  applies  to  it  as  applied 
to  the  others? 

A.     As  applied  to  the  other  two,  yes,  sir. 

Mr.  Holohan:  May  this  be  marked  as  Govern- 
ment's Exhibit  4  for  identification.  And  will  you 
mark  these  as  5,  6,  7,  and  8. 

The  Clerk:  Government's  Exhibits  4,  5,  6,  7,  and 
8  for  identification. 

(Said  Items  were  marked  as  Government's 
Exhibit  4,  5,  6,  7,  and  8,  for  identification.) 

Q.  (By  Mr.  Holohan) :  Xow,  Mr.  Davis,  I  will 
hand  you  what  has  been  marked  Govermnent's  Ex- 
hibit 4  for  identification,  and  ask  you  to  examine 
that.    Can  you  state  whether  you  recognize  it? 

A.     Yes,  sir. 

Q.    What  is  it? 

A.     Marketing  Card  Register  for  1954. 

Q.     And  is  that  a  record  that  is  kept  in  the  regu- 
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lar  course  of  Governmental  business  at  the  ASC 

Committee  down  in  Pinal  Coimty?  [7] 

A.     Yes,  sir. 

Q.     A  record  of  which  you  have  custody? 

A.     Yes. 

Q.     What  is  a  Marketing  Card  Register? 

A.  Well,  in  the  case  of  allotment  crops,  a  Mar- 
keting Card  is  issued  to  the  farmer  so  that  he  may 
sell  the  crop. 

The  register  of  the  marketing  cards  is  merely  the 
sumimary  of  who  each  card  is  issued  to,  the  man's 
name,  who  it  is  issued  to,  the  marketing  card  num- 
ber, and  the  date. 

Q.     Government's  Exhibit  4  applies  to  what  year? 

A.     1954. 

Q.     And  to  what  crop? 

A.  Upland  cotton,  Short  Staple  cotton,  which- 
ever name  you  care  to  use. 

Q.     Upland  cotton  or  Short  Staple  cotton? 

A.     Yes. 

Q.  I  hand  you  what  has  been  marked  Govern- 
ment's Exhibit  6  for  identification,  and  ask  you 
whether  yoTi  recognize  that?  A.     Yes,  sir. 

Q.     What  is  it? 

A.  It  is  a  marketing  card  register  for  1955  for 
Extra  Long  Staple  cotton. 

Q.  Is  that  a  record  kept  in  the  regular  course  of 
governmental  business  by  the  Pinal  Coimty  ASC 
Office?  A.    Yes,  sir.  [8] 

Q.  And  is  it  a  record  which  is  under  your  cus- 
tody and  control  as  manager  down  there? 
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A.    Yes,  sir. 

Q.    What  is  Extra  Long  Staple? 

A.  The  variety  of  cotton.  The  other  was  the 
Short  Staple,  this  is  the  Long  Staple,  as  it  is  re- 
ferred to. 

Q.  This  Govermnent's  Exhibit  6  for  identifica- 
tion which  you  hold  in  your  hand  is  for  what  year  ? 

A.     1955. 

Q.    And  for  Extra  Long  Staple  cotton? 

A.    Extra  Long  Staple  cotton. 

Q.  And  again  with  respect  to  the  Extra  Long 
Staple  cotton,  is  the  same  procedure  followed  with 
regard  to  Marketing  Cards,  numbers,  and  so  forth, 
dates,  and  so  forth?  A.     Yes,  sir. 

Q.  But  a  separate  marketing  card  is  given  for 
Extra  Long  Staple,  and  a  separate  marketing  card 
is  given  for  the  Upland  or  Short  Staple? 

A.     Yes,  sir. 

Q.  I  will  hand  you  what  has  been  marked  Gov- 
ernment's Exhibit  5  for  identification,  and  ask  you 
with  regard  to  that  exhibit  whether  you  recognize  it  ? 

A.     Yes,  sir. 

Q.     What  is  it? 

A.  It  is  a  Marketing  Card  Register  for  Upland 
cotton  for  [9]  1955. 

Q.  Is  that  a  record  of  the  Pinal  County  ASC 
office?  A.     Yes,  sir. 

Q.  Is  it  one  that  is  kept  regularly  in  the  course 
of  your  governmental  business,  and  of  which  you 
have  custody  and  control?  A,     Yes,  sir. 

Q.     All   right,   for  the  1955  Upland   Marketing 
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Card  Register,  it  is  kept  in  the  same  manner  that 

you  have  described  as  to  the  other  exhibits^ 

A.    Yes,  sir. 

Q.  Now,  I  will  hand  you  what  has  been  marked 
Government's  Exhibit  7  for  identification,  and  ask 
you  to  examine  that  exhibit.  A.     Yes,  sir. 

Q.  What  is  Government's  Exhil^it  7  for  identi- 
fication ? 

A.  Register  of  Marketing  Cards  for  1956,  and  I 
presume  that  this  is  the  Short  Staple  that  is  shown 
here.    Yes,  sir,  this  is  the  Short  Staple. 

Q.  And  again  is  that  a  record  kept  by  the  Pinal 
County  ASC  Oface?  A.    Yes,  sir. 

Q.  Is  it  kept  in  the  regular  course  of  govern- 
mental business  of  w^hich  you  have  custody  and 
control?  A.     Yes,  sir.   [10] 

Q.  And  kept  in  a  similar  manner  to  the  other 
exhibits  that  you  have  described,  4  through  7? 

A.    Yes,  sir. 

Q.  Now,  I  will  hand  you  what  has  been  marked 
Government's  Exhibit  8  for  identification,  and  ask 
you  with  regard  to  that  whether  you  recognize  that: 
exhibit?  A.     Yes,  sir. 

Q.     What  is  that? 

A.  In  1955,  they  were  keeping  this  record  on 
the  Release  and  Reapportionment  of  Cotton. 

Q.     And  who  is  the  "they"? 

A.     The  Pinal  County  ASC  Office. 

Q.  Is  that  a  record  that  is  kept  regularly  hi 
the  office  there  and  part  of  your  governmental  busi-j 
ness  ?  A.     It  was  kept  regularly  then. 
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Q.     At  that  time?  A.     Yes. 

Q.  That  practice  has  since  ceased  in  Pinal 
County? 

A.  No,  sir,  it  is  incorporated  into  another  rec- 
ord at  the  present  time. 

Q.  You  have  maintained  that  record  as  part  of 
the  records  of  the  office  down  there? 

A.     Yes,  sir. 

Q.  And  during  the  crop  year  of  1954,  it  was  a 
record  kept  in  the  regular  course  of  business,  inso- 
far as  you  know?  [11]  A.     Yes. 

Q.  And  you  have  custody  over  Government's 
Exhibit  8  for  identification,  as  part  of  the  records 
down  there  in  the  ASC  Office  in  Pinal  County? 

A.     Yes,  sir. 

Mr.  Whitney:  What  was  the  number  of  that 
record  ? 

Mr.  Holohan:  Government's  Exhibit  8  for  iden- 
tification. 

May  these  be  marked  as  Government's  Exhibits  9 
and  10  for  identification. 

(Said  Items  were  marked  as  GoA^ernment's 
Exhibits  9  and  10  for  identification.) 

Q.  (By  Mr.  Holohan) :  I  hand  you  Govern- 
ment's Exhibit  9  for  identification,  and  ask  you  to 
examine  that  exhibit.  A.     Yes,  sir. 

Q.     Do  you  recognize  it?  A.     Yes,  sir. 

Q.     And  what  is  it?  A.     A  Farm  Folder. 

Q.  When  you  say  a  Farm  Folder,  what  do  you 
mean  by  that? 

A.     In  the  normal  course  of  business  in  the  ASC 
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Office,  each  farm  has  a  nmnber.     Each  farm  then 
in  turn  has  a  farm  folder,  ^Yhere  the  pertinent  in- 
formation on  that  farm  is  kept. 

Q.  The  pertinent  information,  their  various 
Government  Forms,  and  so  forth? 

A.  Forms,  notifications,  any  correspondence, 
and  so  forth.  [12] 

Q.  N'ow,  you  have  described  Government's  Ex- 
hibit 9,  I  believe  it  is,  for  identification? 

A.     Yes. 

Q.     As  such  a  Farm  Folder?  A.    Yes. 

Q.     For  what  farm?  A.     Farm  Number  595. 

Q.  Is  that  a  record,  or  the  document  there,  is 
that  kept  in  the  regular  course  of  your  govern- 
mental business  dowai  there?  A.     Yes,  sir. 

Q.  And  is  it  part  of  the  Government  records  of 
which  you  have  custody  and  control? 

A.     Yes,  sir. 

Q.  Finally,  I  will  hand  you  Government's  Ex- 
hibit 10  for  identification,  and  ask  you  whether 
you  recognize  that  exhibit?  A.     Yes,  sir. 

Q.     What  is  10  for  identification? 

A.  The  Agricultural  Conservation  Program  i 
which  is  handled  through  the  ASC  Office  pays  the 
farmer  to  do  a  certain  amoimt  of  conservation  work; 
on  his  farm  under  given  conditions. 

This  is  a  list  of  the  business  that  went  on  during 
1954  and  1955,  the  letters  of  transmittal,  the  cover 
sheets  for  those  letters  of  transmittal. 

Q.  Concerning  these  so-called  agricultural  con- 
servation [13]  practices?  A.     Yes,  sir. 
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Q.  Is  that  record  kept  regularly  in  the  course 
of  business  by  the  ASC  Committee  in  the  Pinal 
County  Office?  A.     Yes,  sir. 

Q.  Is  it  a  record  of  which  you  have  custody  and 
control?  A.    Yes,  sir. 

Mr.  Holohan:  You  may  cross  examine  the  wit- 
ness. 

Cross  Examination 

Q.  (By  Mr.  Whitney)  :  Mr.  Davis,  how  long 
did  you  say  you  had  been  Office  Manager? 

A.  I  went  to  work  there  the  15th  of  February, 
Mr.  Whitney. 

Q.     This  year?  A.    Yes,  sir. 

Q.     And  did  you  ever  work  for  that  office  before  ? 

A.     No,  sir. 

Q.  Now,  with  these  exhibits  that  you  have  iden- 
tified, they  are  just  folders  and  listing  sheets  that 
you  found  in  the  office?  A.     That  is  right. 

Q.  And  with  reference  to  the  folders,  do  you 
know  whether  or  not,  of  your  own  knowledge,  that 
they  are  complete?  [14]  A.     No,  sir. 

Q.  With  reference  to  this  Listing  Sheet,  you 
still  keep  those?  A.     Yes,  sir. 

Q.  You  have  a  different  method  of  measuring 
this  year?  A.     Yes,  sir. 

Q.     Than  you  had  previous  years,  is  that  right  ? 

A.     That  is  correct. 

Q.  And  you  posted  it  on  the  bulletin  board  down 
there,  that  the  measurements  would  not  be  made  as 
heretofore,  is  that  right?  A.     That  is  correct. 
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Q.  Now,  when  you  measure  land,  you  get  the 
farmer  to  come  down  Avhile  the  measurement  is 
going  on,  is  that  right? 

A.     The  farmer  or  his  representative,  yes,  sir. 

Q.     That  wasn't  done  theretofore  ? 

A.     No,  sir. 

Q.     No  ?  A.     No,  sir,  it  was  not  done  before. 

Q.  And  in  connection  with  the  listing  sheets 
which  I  examined  dowai  in  your  office  here  several 
days  ago,  where  did  you  get  the  information  to  put 
on  those  sheets?  I  am  asking  you  now  so  that  the 
jury  will  understand. 

A.  Do  you  mean  the  origmal  Listing  Sheets 
when  the  allotment  started?  [15] 

Q.  These  listmg  sheets  here  that  have  been 
identified  as  Government's  Exhibit  1,  2,  and  3. 

I  will  take  number  3  here  on  top.  Where  is  the 
information  gotten  that  goes  into  those? 

A.  Well,  on  any  of  these,  the  information  is 
primarily  picked  up  from  the  Listing  Sheets  from 
the  year  before. 

Originally,  when  the  allotments  first  started  in 
1950,  the  farmers  filed  a  report  with  the  ASC  offices 
telling  them  how  many  acres  of  various  crops  they 
had  grown  over  a  period  of  time,  and  that  was  used 
for  the  history.  And  then  again  in  the  fall  of  1953, 
I  believe  it  was  necessary  for  the  farmers  to  once 
again  report  this  acreage,  and  that  was  the  basis 
for  starting  out  the  original  1954,  which  I  believe  is 
Government's  Exhibit  niunber  1. 

Q.     Now,  take  the  year  1953,  there  was  no  Gov- 
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emment  restriction  then  on  cotton  that  year,  was 

there?  A.    No,  sir,  not  that  I  remember. 

Q.     They  started  that  program  again  in  19541 

A.    Yes,  sir. 

Q.  So  these  listing  sheets  were  1954,  1955,  and 
1956?  A.     Yes,  sir. 

Q.  Do  you  get  any  of  the  information  from 
those  listing  sheets  from  what  is  knowTi  as  a  Control 
Register?  A.     A  Control  Register? 

Q.    Yes,  sir.  [16] 

A.  I  don't  know  what  you  mean  by  a  control 
register,  Mr.  Whitney. 

Q.  These  documents  that  Mr.  Hays  handed  me 
this  morning,  or  rather  I  think  you  did,  what  do 
you  call  those? 

A.  That  would  be  a  good  name,  Mr.  Whitney, 
just  what  you  wanted  to  call  them.  These  are  a  rec- 
ord kept  in  the  office  which  is  not  required  to  be 
kept,  and  just  about  whatever  name  anyone  might 
care  to  assign  it  w^ould  be  fine. 

And  this  year  we  are  referring  to  them  as  Com- 
munity Record  Sheets. 

Q.  And  you  have  regular  printed  sheets  made  up 
this  year?  A.     Mineographed  sheets. 

Q.     And  they  had  those  before,  did  they? 

A.  No,  sir,  not  that  I  know  of.  As  I  understand 
it,  they  used  these  columnar  j)ads. 

Q.  The  mimeographed  sheets  you  have  this  year 
contain  some  columns  on  it  that  are  not  shown  in 
this  document?  A.     Yes,  sir. 

Q.     Is  that  con^ct? 

A.    Yes,  sir,  I  believe  so. 
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Q.  And  what  do  you  use  those  for  ?  I  am  talking 
about  the  ones  you  are  using  now. 

A.  The  ones  l^eing  used  now,  we  are  attempting 
to  have  a  record  there  which  will  be  of  help  to  us 
in  determining  when  [17]  a  particular  farm  is  in 
compliance,  and  when  a  marketing  card  can  be 
issued  for  that  farm,  when  the  marketing  card  is 
issued. 

Q.     And  what  w^ere  these  used  for? 

A.  Well,  as  best  I  can  see,  they  were  used  for 
basically  the  same  thing,  shomng  the  date  the  no- 
tices were  mailed,  showing  the  allotment,  the  acre- 
age  

Mr.  Holohon:  I  object  to  his  going  any  further 
into  the  document  unless  he  can  show  he  knows  of 
his  own  knowledge. 

The  Court. :    All  right. 

Q.  (By  Mr.  Whitney) :  Do  you  know  of  your 
own  knowledge  what  they  were  used  for? 

A.     No,  sir. 

Q.  But  you  used  practically  the  same  thing  now, 
with  the  exception  of  an  extra  column  or  two  ? 

A.  Basically,  yes,  sir.  It  is  approximately  the 
same. 

Q.     And  what  years  did  these  cover? 

A.  I  believe  they  are  1955  and  1956,  imless  I  am 
mistaken.  I  frankly  don't  see  a  date  on  this.  Yes, 
sir,  1956  for  this  one. 

Q.     1956?  A.    Yes,  sir. 

Q.     And  the  one  under  it?  A.     1956 

Q.  The  one  that  was  marked  in  the  other  case, 
Government's  [18]  Exhibit  6. 
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A.     This  is  1955. 

Q.  That  was  the  one  in  the  other  case  that  was 
marked — it  was  not  marked,  apparently. 

Mr.  Whitney:  Mr.  Clerk,  I  would  like  to  have 
these  marked  for  identification. 

The  Court:  The  Court  will  stand  at  recess  until 
two  o'clock.  Keep  in  mind  the  Court's  admonition, 
that  during  the  recess  you  are  not  to  discuss  the 
case  among  yourselves,  nor  x^ermit  anyone  to  discuss 
it  with  you.  Also  avoid  forming  or  expressing  any 
opinion  upon  any  subject  connected  with  this  case. 
(The  noon  recess  was  taken.)  [19] 

Afternoon  Session 
Two  o'clock  p.m. 

Court  resumed  pursuant  to  recess. 
Present:  Same  as  before. 
The  Couii: :    You  may  continue. 
Mr.  Whitney:    Will  you  mark  these  as  exhibits 
for  identification. 

The  Clerk:  Defendant's  Exhibits  A  and  B  for 
identification. 

(Said  Docimients  were  marked   as  Defend- 
ant's Exhil^its  A  and  B  for  identification.) 

TOM  C.  DAVIS 

resumed  the  stand  and  testified  further  as  follow^s: 

Cross  Examination —  (  Continued) 

Q.  (By  Mr.  Whitney)  :  Now,  Mr.  Davis,  refer- 
ring to  Defendant's  Exhibits  A  and  B  for  identifi- 
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cation,  you  say  these  are  no  part  of  the  official 

records  ? 

A.  No,  sir.  So  far  as  I  know,  they  are  not  re- 
quired in  any  official  sense. 

Q.    What  are  they  used  for?  [20] 

A.  Merely  for  our  own  use,  to  determine  when 
the  farms  are  in  compliance,  to  have  a  complete 
record  we  can  refer  to  rapidly,  and  check  and  fol- 
low up  on. 

Q.     Then  they  have  some  purpose? 

A.     Yes,  they  have  a  purpose. 

Q.     In  connection  with  the  other  records? 

A.     Yes,  sir. 

Mr.  Whitney:  I  see.  Now,  then  will  you  mark 
this  for  identification  please. 

(Said  Document  was  marked  as  Defendant's 
Exhibit  C  for  identification.) 

Q.  (By  Mr.  Whitney)  :  Mr.  Davis,  referring  to 
Defendant's  Exhibit  C  for  identification,  tell  me 
what  that  is. 

A.  This  is  the  little  form  we  fixed  up  in  the 
County  Office  that  we  use  for  approximately  the 
same  purpose. 

Q.     That  A  and  B  ? 

A.  That  A  and  B  were  used  for  in  years 
gone  by. 

Q.  It  has  other  columns,  however,  this  form  you 
have  in  your  hand,  Exhibit  C  for  identification  ? 

A.  Yes,  sir.  Well,  for  identification — I  don't  re- 
member the  way  the  others  were  headed  up  well 
enough  to  say.  I  don't  believe  it  showed  the  oper- 
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ator's  name,  merely  the  farm  number,  unless  I  am 

mistaken. 

Q.  I  mil  hand  you  "A"  so  you  can  make  some 
comparison,  and  tell  us  what  the  difference  is.  [21] 

Mr,  Holohan:  I  believe  we  will  have  to  object  to 
comparing  these,  and  taking  the  evidence  from 
them  before  they  are  even  offered. 

The  Court:  He  is  going  to  compare  them.  If  it 
isn't  in  evidence,  I  will  see  to  that. 

A.  (By  the  Witness)  :  The  major  difference  is 
that  we  have  Soil  Bank  to  take  into  consideration 
now,  and  this  identified  the  faiins  by  farm  number, 
whereas  we  identify  them  both  by  farm  number  and 
name  at  the  present  time. 

Q.  (By  Mr.  Whitney)  :  And  this  Exhibit  "A" 
doesn't  identify  them  by  name  *? 

A.     No,  sir,  I  don't  believe  so. 

Q.     Just  by  farm  number? 

A.     Just  by  farm  number,  to  the  page  I  opened  to. 

Q.  And  Exhibit  "C"  not  only  does  it  by  farm 
number,  but  by  farm  name  ?  A.     Yes. 

Q.  And  that  is  used  in  your  office  in  connection 
with  your  work  ?  A.     That  is  right,  sir. 

Q.  Exhibit  "C"  is  just  the  same  as  Exhibit  "A'^ 
and  "B"  prior  to  the  time  you  came  to  that  office? 

A.  I  presume  it  is  exactly  the  same  as  they 
would  use,  sir.  So  far  as  I  know,  yes,  sir. 

Q.  Now,  in  connection  with  the  listing  sheets. 
Government's  [22]  Exhibits  1  and  2  and  3  for  iden- 
tification, referring  to  number  1,  which  is  the  1954 
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Listing  Sheets.  Will  you  tell  us  what  is  sho^vn  on 

those  various  columns.  A.     AYell 

Q.     Of  course,  you  didn't  make  them  up? 

A.  No,  sir.  It  starts  out  with  the  farm  number, 
iserial  number,  the  name  of  the  operator,  the  name 
of  the  owner.  It  shows  the  total  crop  land,  and  the 
deductible  crop. 

Back  at  that  time  they  were  basing  a  certain 
amount  of  weight  to  the  amount  of  water  that  was 
available  on  a  given  farm.  Just  what  their  basis  for 
that  was  I  do  not  know. 

And  I  would  presume  that  that  is  their  difference 
between  the  total  crop  land  and  the  deductible  crops 
here. 

Q.  Some  of  those  figures  are  made  out  from  for- 
mula, and  it  would  take  a  mathematician  to  figure 
it  out? 

A.  I  can't  give  you  the  basis  for  that.  I  don^t 
know  what  the  basis  for  that  is.  I  don't  know  what 
the  basis  for  the  adjusted  crop  land  was. 

Q.     But  it  is  done  by  formula  ? 

A.     I  couldn't  answer  that,  I  don't  know. 

Q.     Go  ahead. 

A.  Then  the  next  three  columns  here  give  you 
your  history  of  the  planted  cotton.  Then  it  is  shown 
over  here  under  Highest  Planted  Crop  out  of  the 
three  years  the  history  was  being  adjusted  from. 
Then  the  total  crop  land,  then  the  [23]  adjusted 
crop  land.  From  there  on  it  is  merely  a  matter  of 
multiplying  the  factor  against  the  highest  planted, 
or  against  the  adjusted  crop  land.  I  couldn't  tell 
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you  without  a  calculator,  and  then  going  ahead  and 

making  the  mathematical  computations  to  end  up 

with  a  cotton  allotment  over  here  for  that  particular 

farm. 

Q.  The  farmer  has  nothing  to  do  with  making 
up  those  adjustments,  does  he  ?  A.    No,  sir. 

Q.    He  never  sees  them? 

A.  Yes,  sir.  Most  of  the  farmers  during  the 
course  of  the  year  will  come  in  to  see  them.  They 
are  open  to  the  farmers  whenever  they  want  to 
see  them. 

Q.     Whenever  they  want  to  see  them  they  could? 

A.     Yes. 

Q.  Could  the  ordinary  farmer  look  at  that  sheet 
and  understand  it? 

A.     I  would  hate  to  answer  that.  I  don't  know. 

Q.     You  yourself  can't  understand  some  of  it? 

A.     Part  of  it  I  do  not  understand. 

Q.     I  see.  Do  you  know  of  a  f  aiTu  596  ? 

A.  No,  sir,  I  am  afraid  I  would  have  to  have 
my  memory  refreshed  on  that. 

Q.  Is  there  a  farm  596  in  the  1954  listing  Sheets, 
Government's  Exhibit  1  for  identification?  [24] 

A.     Yes,  sir.  596. 

Q.     And  who  does  that  show? 

A.     It  shows  Mr.  A.  C. 

Mr.  Holohan:  We  object  to  what  that  shows.  If 
counsel  wants  to  pursue  that  at  this  time,  we  offer 
Government's  Exhibit  1  for  identification  in  evi- 
dence as  Government's  Exhibit  1. 

The  Court :    It  may  be  received. 
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Mr.  Whitney:    You  want  to  offer  this? 

Mr.  Holohan:    Yes. 

Mr.  Whitney:    No  objection. 

The  Court:    It  may  be  received. 

The  Clerk:  Government's  Exhibit  1  in  evidence. 
(Said  Listing  Sheets  were  received  in  evi- 
dence as  Government's  Exhibit  1.) 

A.  (By  the  Witness) :  Mr.  A.  C.  Stewart  is 
shown. 

Q.     (By  Mr.  AYhitney)  :    As  the  operator? 

A.     And  as  the  owner. 

Q.     I  see.    And  595? 

A.  John  Woodruff  is  the  operator.  Kemper  Mar- 
ley  is  the  owner. 

Q.     I  assume  it  is  shown  on  the  1955  and  1956  ? 

A.  Not  without  looking,  I  don't  know,  but  I  pre- 
sume they  would,  sir. 

Q.  When  you  went  into  the  office,  did  you  make 
any  [25]  attempt  to  familiarize  yourself  with  the 
Listing  Sheets,  Government's  Exhibits  1,  2,  and  3? 

A.  No,  sir,  because  we  were  primarily  interested 
in  the  1958,  and  not  in  that,  so  I  haven't  made  any 
attempt  to 

Q.  I  see.  Now,  did  you  learn  while  you  were  in 
that  office,  since  you  have  been  there,  that  the  prac- 
tices in  that  office  have  been  rather  loose  ? 

A.     Yes,  sir. 

Q.     Heretofore,  is  that  right?  A.     Yes,  sir. 

Q.    Very  loose  ?  A.    Yes,  sir. 

Q.     And  that  you  found  that  farmers  in  1954, 
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1955,  and  1956  overplanted,  a  great  many  of  them, 

in  that  County  ? 

A.  You  mean  they  were  overplanted  when  they 
were  originally  measured,  now? 

Q.     That  is  right.  A.     Yes,  sir. 

Q.  Did  you  make  any  examination  of  Defend- 
ant's Exhilnts  A  and  B  *?  A.     No,  sir. 

Q.     To  determine A.     No,  sir. 

Q.     You  never  made  any  examination? 

A.     No,  sir.  [26] 

Q.  Now,  the  measurements  that  are  now  being 
made,  I  mean  in  1958,  of  the  farmers'  land  in  cotton 
is  done  a  lot  differently  from  what  it  was  in  1954, 
1955,  and  1956? 

A.  As  I  understand  the  way  it  was  done  then, 
yes,  sir. 

Q.  Well,  you  know,  Mr.  Davis,  as  a  matter  of 
fact,  it  is  ?  A.    Yes,  that  is  true. 

Mr.  Whitney :  I  see.  Mark  this  for  identification, 
please. 

(Defendant's  Exhibit  D  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  Whitney) :  Referring  to  Defend- 
ant's Exhibit  D  for  identification,  I  believe  you  have 
had  a  co-py  of  this  made  for  me  when  I  was  do\^^l 
there,  do  you  remember  that,  on  the  bulletin  board? 

A.    Yes,  sir. 

Q.  And  now  that  states  that  the  measurements 
will  be  different? 

A.     Yes,  sir,  in  a  different  manner. 

Mr.  Whitney :    I  see.  I  offer  "D"  in  evidence. 
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Mr.  Holohan:  We  object  to  it  as  being  wholly 
immaterial  to  the  case  at  issue  now. 

The  Court:  Well,  we  can  re-offer  it,  you  can 
re-offer  it  on  your  defense. 

Mr.  Whitney:    Pardon? 

The  Court:  You  can  re-offer  it  again  on  the 
defense. 

Mr.  Whitney:    Thank  you.  [27] 

Q.  (By  Mr.  Whitne}^  '  Were  you  with  the  office 
dowai  there  at  Casa  Grande  on  and  prior  to  October 
11,  1957?  A.    No,  sir. 

Q.  From  an  examination  that  you  have  made 
since  you  have  been  in  the  office,  you  did  determine, 
as  you  stated,  that  a  good  many  farmers  had  over- 
planted?  A.    Yes,  sir. 

Q.     In  1954,  1955,  and  1956?  A.    Yes,  sir. 

Q.  And  many  of  those  farmers  did  not  destroy 
their  cotton?  A.     No,  sir. 

Q.     You  don't  know  that? 

A.  No,  sir.  So  far  as  I  know,  the  largest  part  of 
them  did  destroy. 

Q.     There  were  some  of  them  that  didn't? 

A.  Well,  now,  you  are  asking  a  question  I  can't 
answer,  sir.  I  don't  know. 

Mr.  Whitney :    I  think  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Stanfield) :  Mr.  Davis,  you  are  the, 
shall  I  use  the  term  current  Office  Manager  for  the 
ASC  Committee  down  in  Casa  G-rande? 
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A.     That  is  correct.  [28] 

Q.     In  Pinal  County?  A.     Yes. 

Q.  Did  you  tell  us  earlier  when  you  began  your 
employment  there? 

A.  I  don't  remember.  It  was  the  15th  of  Febru- 
ary of  this  year. 

Q.  Pi4or  to  that  date,  what  was  your  employ- 
ment ?  A.     Farmer. 

Q.  Was  this  your  first  experience  with  the  De- 
partment of  Agriculture  as  an  employee? 

A.     Yes,  sir. 

Q.  When  you  were  so  employed,  were  you  di- 
rectly employed  as  Office  Manager? 

A.    Yes,  sir. 

Q.  Were  you  given  to  understand  particular  re- 
sponsibilities and  duties  that  were  to  be  imposed 
on  you? 

A.  To  a  degree.  I  don't  believe  at  that  time  I 
understood  the  full  extent  of  them,  no,  sir. 

Q.  Do  you  now  understand  the  full  duties  of 
your  post?  A.     Well,  I  think  that  I  do. 

Q.  Would  you  briefly  kind  of  outline  what  your 
duties  are? 

A.  Well,  primarily,  the  office  manager  of  an 
ASC  office  is  employed  by  the  County  Committee  in 
order  to  carry  their  policies  out  in  the  day  by  day 
operations  of  the  office.  And  [29]  to  attempt  as  best 
he  can  to  keep  current  with  the  various  changes  in 
the  progTam  that  are  administered  from  there,  and 
see  to  it  that  those  changes  are  incorporated  into 
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the  normal  functions  of  the  office,  and  basically,  that 
is  approximately  what  it  amounts  to.  We  could  go 
into  more  detail  on  a  given  field  of  it. 

Q.  I  may  ask  you  one  or  two  questions  about 
that. 

Aside  from  the  cotton  allotment  program,  are 
there  other  programs  that  are  handled  through  the 
office  by  you?  A.    Yes,  sir. 

Q.     Would  you  enumerate  those  ? 

A.  Well,  there  is  the  acreage  reserve  program 
under  the  Soil  Bank  this  year.  There  is  the  Agricul- 
tural Conservation  Program.  There  is  the  Wool 
Program.  There  is  the  Price  Support  Program. 

Those  are  the  fundamental  basic  programs  that 
are  handled  through  that  office. 

Q.  Do  you  know  how  many  of  these,  if  any,  in- 
volve handling  of  funds?  A.     You  mean . 

Q.     With  relationship  to  the  farmers. 

A.  You  mean  insofar  as  passmg  a  check  or  draft 
on  to  the  farmers? 

Q.    Yes. 

A.  Your  Soil  Bank,  your  Wool,  and  Price  Sup- 
port are  the  [30]  only  ones  where  you  directly  hand 
a  check  on  to  the  farmer,  or  mail  a  check,  draft  on 
to  the  farmer. 

Q.  Would  it  ])e  a  fair  statement  that  the  ones  in 
which  you  do  not  handle  the  money  yourself  involve 
procedures  that  eventually  involve  money  or 
checks  ?  A.     A  part  of  them,  yes,  sir. 
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Q.  I  see.  Aside  from  the  Soil  Bank,  which  I  as- 
sume became  effective,  I  believe,  in  1956,  does  the 
program,  to  your  knowledge,  differ  greatly  from 
1954  and  1955? 

A.  Well,  frankly,  since  I  have  been  there  I  have 
been  so  busy  trying  to  catch  up  to  where  it  is  at  the 
present  time,  that  I  can't  answer  that  very  well. 

Q.    You  don't  know  really*? 

A.     No,  sir,  I  don't  know. 

Q.  Among  other  things,  as  a  manager  of  the 
office  there  you  are  required  to  formulate  and  pre- 
pare a  budget  for  the  office  each  year,  are  you  not? 

A.     That  is  correct. 

Q.  And  in  fact  you  prepared  one  for  the  fiscal 
year  of  June,  1958,  to  July,  1959? 

A.     That  is  correct. 

Q.  Do  you  have  in  your  own  mind  at  this  mo- 
ment a  recollection  of  approximately  what  the 
budget  for  this  year  in  which  we  are  in  amounted 
to?  A.     Approximately  60  thousand  dollars. 

Q.  Do  you  have  any  recollection  of  what  the 
budget  for  the  prior  year  was  ? 

A.    Approximately  the  same. 

Q.     Do  you  remember  who  your  predecessor  is? 

A.     There? 

Q.    Yes.  A.    Ed  Ketterling. 

Q.  Do  you  have  any  knowledge  of  when  he 
started  his  employment? 

A.  No,  I  have  never  looked  in  the  Persomiel 
Folder  to  see. 
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Q.  Do  you  have  off-liand  any  recollection  of  the 
number  of  employees  that  you  now  have  engaged 
there  at  the  office? 

A.  Xonnally,  we  have  six  employees  there  at  the 
office. 

Q.     Is  this  normal? 

A.     That's  right,  normally  that's  what  we  have. 

Q.     What  do  you  have  now  ?  A.     Five. 

Q.  Does  that  include  the  personnel  that  are  hired 
to  measure  fields? 

A.     Xo,  that  is  the  office  employees. 

Q.  In  your  head,  do  you  have  an  approximate 
estimate  of  the  cotton  allotment  prorated  to  Pinal 
County  for  the  year  1958? 

A.     Approximately  147,000  acres.  [32] 

Q.  Do  you  know  whether  that  is  more  or  less 
than  1957? 

A.  In  1957  it  is  slightly  more.  I  don't  know  how 
much. 

Q.  I  must  have  confused  myself  there.  You  mean 
1957  is  more? 

A.     :N'o,  1957  is  less  than  1958. 

Q.  Do  yoTi  know  off-hand  how  this  compares 
with  1956?  A.     No,  sir. 

Q.  These  records  you  have  produced  here  today 
were  produced  as  the  result  of  subpoena  by  the  Gov- 
ernment, that  is  correct,  isn't  it?  A.     Yes,  sir. 

Q.  Were  these  records  at  the  time  of  the  serving 
of  the  subpoena  in  your  possession  down  there  at 
the  office  in  Casa  Grande? 
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A.     A  poi'tion  of  them  were. 

Q.     Do  you  know  where  the  remainder  were  ? 

A.  With  Mr.  Hays,  the  District  Attorney's 
Office. 

Q.  Where  did  you  keep  your  records  down  there 
in  the  office,  in  particular,  these  records? 

A.  You  mean  the  geographic  location  of  the 
office  ? 

Q.  Well,  in  what  sort  of  a  container,  for  in- 
stance ? 

A.  Well,  a  portion  of  them  would  be  in  filing 
cabinets,  such  as  the  Listing  sheets,  or  kept  in  large 
map  cases. 

Q.  They  were  not  kept  in  the  safe,  or  segregated 
apart  from  the  other  records,  were  they  ?  [33] 

A.     No. 

Mr.  Stanfield:  I  have  no  further  questions  at 
this  time. 

Mr.  Holohan:  We  have  no  further  questions  of 
the  witness.  May  he  be  excused  permanently? 

The  Court:  He  may  be  as  far  as  the  Court  is 
concerned. 

Mr.  Whitney :  I  may  have  to  use  him.  I  made  the 
request. 

Mr.  Holohan :    All  right. 

The  Court:  All  right,  you  are  not  excused  per- 
manently. 

(Witness  excused  temporarily.) 

Mr.  Holohan:  The  Government  calls  Mr.  Ma  this 
as  its  next  witness.  [34] 
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called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Mr.  Holohan:    May  this  be  marked  for  identifi- 
cation as   Grovernment's   Exhibit   11,   and   this   be 
marked  Government's  Exhibit  12  for  identification. 
(Said  Records  were  marked  as  Government's 
Exhibits  11  and  12,  respectively,  for  identifica- 
tion.) 

Direct  Examination 

Q.  (By  Mr.  Holohan) :  Tell  us  your  full  name, 
please.  A.     H.  L.  Mathis. 

Q.    Where  do  you  reside,  Mr.  Mathis? 

A.     I  live  at  Bapchule,  Arizona. 

Q.     What  is  your  employment? 

A.  I  am  self-employed  in  the  retail  grocery  busi- 
ness. 

Q.  That  is  a  trading  post  out  on  the  Reservation, 
isn't  it?  A.    Yes,  it  is. 

Q.  Have  you  ever  been  employed  by  the  Pinal 
County  ASC  office?  A.     Yes,  sir,  I  was. 

Q.     When  did  you  first  go  to  work  for  them? 

A.    In  May  of  1955.  [35] 

Q.     What  was  your  job?  A.     I  was  a  clerk. 

Q.     How  long  did  you  remain  with  the  office? 

A.     I  was  there  until  September  1st  of  1957. 

Q.  What  positions  did  you  hold  throughout  that 
period  of  '55  to  '57? 

A.  I  was  Clerk  imtil  January,  1957,  when  I  took 
over  from  Mr.  Short  as  Office  Manager. 
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Q.  Then  in  January,  1957,  you  became  the  Office 
Manager,  and  you  held  that  post  until  when  ? 

A.     The  1st  of  September. 

Q.     Of  1957?  A.     Of  1957,  yes. 

Q.  While  you  were  the  office  manager  in  1957, 
in  January  of  that  year  were  you  subpoenaed  to 
appear  before  the  Grand  Jury  here  in  Phoenix  and 
bring  with  you  certain  records  from  the  office  down 
there  at  Pinal  County?  A.     I  was,  yes,  sir. 

Q.  I  will  hand  you  what  has  been  marked  Gov- 
ernment's Exhibit  for  identification  number  11,  and 
Government's  Exhibit  12  for  identification,  and  ask 
you  to  examine  the  exhibits,  and  were  they  the  ex- 
hibits that  you  brought  to  the  Grand  Jury? 

A.     Yes,  sir,  they  are. 

Q.  Were  they  records  from  the  Pinal  County 
ASC  Office?  [36]  A.     Yes,  sir. 

Q.  Records  kept  in  the  regular  course  of  gov- 
ernmental business  there?  A.     Yes,  sir. 

Q.  And  as  County  Manager  during  that  i>eriod 
you  had  custody  and  control  of  such  records? 

A.     Yes,  sir,  I  did. 

Q.  Specifically,  without  going  into  the  actual 
documents,  what  is  Government's  Exhibit  11  for 
identification  ? 

A.     Well,  the  first  sheet  is  a 

Q.  Without  going  into  those  sheets,  is  there  a 
general  designation  for  the  exhibit? 

A.     This  is  an  old  farm  folder. 

Q.     For  what  farm?  A.     For  Farai  647. 

Q.     That  is  "11"? 
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A.     That  is  Government's  Exhibit  11,  yes,  sir. 

Q.  Now,  Government's  Exhibit  12  for  identifica- 
tion, would  you  examine  that  and  tell  us  generally 
what  this  is"? 

A.     This  is  an  ACP  folder  for  Farm  647. 

Q.  Are  you  familiar  with  the  document  known 
as  Form  578?  A.     Yes,  sir. 

Q.     All  right.  What  is  578? 

A.  It  is  a  form  that  is  used  to  record  the  meas- 
ured acreage  and  the  destroyed  acreage  on  any  farm 
within  the  county.  [37] 

Q.  Are  they  forms  provided  by  the  regulations 
of  the  Depaii;ment  of  Agiiculture? 

A.    Yes,  sir,  they  are. 

Q.     So  in  short,  they  are  official  forms? 

A.     Yes,  sir. 

Mr.  Holohan:    Will  you  mark  these. 

The  Clerk:  Government's  Exhibits  11-A,  11-B, 
11-C,  and  11-D  for  identification. 

(Said  documents  were  marked  Government's 
Exhibits  11-A,  11-B,  11-C,  and  11-D,  respec- 
tively, for  identification.) 

Q.  (By  Mr.  Holohan)  :  Now  I  will  hand  you 
three  documents  which  I  have  withdrawn  from  Gov- 
ernment's Exhibit  11  for  identification,  and  ask  you 
whether  those  documents,  first  of  all,  are  examples 
of  this  form  578,  that  we  are  talking  about? 

A.    Yes,  sir,  they  are. 

Mr.  Whitney:    You  mean  samples  of  it? 

Q.     (By  Mr.  Holohan) :     Now,  I  will  hand  you 
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what  has  been  marked  Government's  Exhibit  11-D, 

and  ask  you  is  that  a  578  also? 

A.    Yes,  sir,  it  is. 

Q.  Going  to  Government's  Exhibit  11-A,  for 
what  farm  is  that  a  578  ?  A.    Farm  647. 

Q.    Does  it  carry  the  operator's  name  on  it?  [38] 

A.    Yes,  sir,  it  does. 

Q.     Who  is  the  operator?  A,    Rex  Neely. 

Q.  All  right,  now,  calling  your  attention,  then, 
to  11-B,  to  what  farm  does  that  apply? 

A.     That  is  the  same  farm  647. 

Q.     Who  is  the  operator?  A.    Rex  Neely. 

Q.     Is  there  a  purported  signature  on  it? 

A.     Yes,  sir,  there  is. 

Q.     What  is  the  purported  signature? 

A.  The  signature  of  committeeman  or  reporter 
is  Joe  L.  Short,  and  the  signature  of  the  operator 
or  representative  is  Rex  L.  Neely. 

Q.  Now,  on  Government's  Exhibit  11-A,  if  I  may 
go  back  to  that  a  moment,  for  what  year  is  that 
578?  A.     This  is  for  the  year  1954. 

Q.     And  for  what  crop  ?  A.     For  cotton. 

Q.     Any  particular  tj^pe?  A.     Short  staple. 

Q.  The  same  questions  with  regard  to  11-B, 
what  year  does  it  cover?  A.     It  covers  1955. 

Q.     And  for  what  crop  on  11-B  ?  [39] 

A.     Short  staple  crop. 

Q.  Now,  with  regard  to  Government's  Exhibit 
11-C,  is  there  a  designation  as  to  the  farm? 

A.     Farm  647. 
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Q.  Is  there  any  designation  as  to  the  name  of 
the  operator  on  there? 

A.     No,  sir,  there  is  not. 

Q.     Is  there  any  pnrported  signature  on  it? 

A.     Yes,  sir,  there  is. 

Q.     What  are  they? 

A.  Signature  of  committeeman  or  reporter  is 
Joe  L.  Short,  and  the  signature  of  the  farm  opera- 
tor or  representative  is  Rex  L.  Neely. 

Q.     What  crop? 

A.     This  is  Long  Staple  cotton. 

Q.  Finally,  for  Government's  Exhibit  11-D  for 
identification,  what  farm  is  that? 

A.     Farm  647. 

Q.    And  the  farm  operator?  A.    Rex  Neely. 

Q.     Purported  signature  ? 

A.  The  signature  of  farm  operator  is  Rex  L. 
Neely. 

Q.  And  of  the  reporter  or  conmiitteeman,  no 
signature  ? 

A.     There  is  no  signature  there. 

Q.     What  crop  is  covered?  [40] 

A.     Short  Staple  cotton. 

Mr.  AVhitney:    That  is  1956,  isn't  it? 

Mr.  Holohan:  Yes.  May  this  be  marked  Gov- 
ernment's Exhibit  11-E  for  identification? 

(Said   document  was  marked   Government's 
Exhibit  11-E  for  identification.) 

Q.  (By  Mr.  Holohan)  :  Now,  I  will  hand  you 
what  has  been  marked  Government's  Exhibit  11-E 
for  identification,  and  what  type  of  form  is  that? 
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A.     This  is  a  Notice  of  AJlotment. 

Q.    What  do  you  mean  by  that? 

A.  Well,  every  operator  receives  a  notice  of  this 
sort  to  tell  them  what  their  allotment  for  short 
staple  and  long  staple  cotton  will  be  for  that  year. 

Q.     All  right.  To  what  farm  does  this  apply? 

A.     Farm  647. 

Q.     And  the  operator?  A.     Is  Rex  Neely. 

Q.     And  the  address? 

A.     699  North  Washington,  Chandler,  Arizona. 

Q.  With  regard  to  this  document  11-E,  how  is 
that  tjrpe  of  document  prepared? 

A.  They  are  prepared  from  the  listing  sheets. 
Then  they  are  presented  to  a  member  of  the  County 
Conmiittee  for  signature  and  approval,  and  then 
they  are  mailed  to  the  operators.  [41] 

Q.  We  have  Government's  Exhibit  11-E,  which 
has  come  from  the  Farm  Folder.  Is  there  a  copy 
of  the  original,  or  what  is  it  that  is  sent  to  the 
farmer  ? 

A.  The  original  is  sent  to  the  farmer,  and  a 
copy  is  retained  in  the  County  Office  files. 

Q.  What  color  is  the  original?  Is  it  different 
from  this  Government's  Exhibit? 

A.     It  was  white. 

Q.  White.  Now  I  will  hand  you  what  has  been 
marked  Government's  Exhibit  2  for  identification, 
and  ask  you  whether  you  recognize  the  document? 

A.     Yes,  sir. 

Q.     And  what  is  it? 
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A.  It  is  the  listing  sheets  for  Pinal  County  for 
the  year  1955. 

Q.    For  what  crop  there? 

A.     This  is  for  the  Short  Staple  cotton. 

Q.  All  right.  Now,  on  the  listing  sheets,  was  it 
required  that  there  be  an  approval  by  the  County 
Committee  of  the  allotments  set  forth  there? 

A.    Yes,  sir. 

Q.  Does  Government's  Exhibit  2  bear  such  a 
section  showing  approval? 

A.    Yes,  sir,  it  does. 

Q.     All  right.  And  where  is.  that?  [42] 

A.  In  Allotments  Approved  by  County  Com- 
mittee. 

Q.     With  purported  signatures  of 

A.     Henry  Haley  and  J.  E.  Beggs. 

Q.  During  your  course  as  an  employee  of  that 
Committee,  you  worked  with  those  Committeemen, 
and  you  are  familiar  with  their  writing? 

A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  one  of  the 
pages  there,  page  19,  of  the  listing  sheet  there,  is 
there  an  allotment  set  forth  for  Farm  647? 

A.     Yes,  sir,  there  is. 

Q.  Now,  within  this  same  exhibit.  Government's 
Exhibit  2  for  identification,  is  there  any  with  re- 
gard to  Long  Staple,  and  more  especially,  Farm 
647?  A.     Yes,  sir. 

Q.     And  where  is  that? 

A.  This  is  on  a  new  farm  supplement  for  1955, 
for  Long  Staple. 
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Q.  And  does  that  show  the  approval  of  the 
County  Coniniittee  there? 

A.    Yes,  sir,  it  does. 

Q.  And  what  are  the  signatures  on  that  that  you 
recognize  ? 

A.     Henry  D.  Haley,  and  R.  B.  Elsberry. 

Q.  And  there  is  allotment  for  Extra  Long  Staple 
cotton  designated  for  this  Farm  647?  [43] 

A.     Yes,  sir,  there  is. 

Mr.  Holohan:  At  this  time  the  Government  of- 
fers in  evidence  Government's  Exhibit  2  for  identi- 
fication as  Government's  Exhibit  2. 

Mr.  Whitney:  No  objection,  as  far  as  I  am  con- 
cerned. 

Mr.  Stanfield:     No  objection. 

The  Court:    It  may  be  received. 

(Said  document  was  received  in  evidence,  and 
marked  as  Government's  Exhibit  2.) 

Q.  (By  Mr.  Holohan) :  Now  with  regard  to 
Government's  Exhibit  3  for  identification,  do  you 
recognize  that  document? 

A.  Yes,  sir,  this  is  the  Listing  Sheet  for  Pinal 
County  for  the  1956  year. 

Q.  All  right.  Do  you  find  on  the  document  here 
on  Page  1  there  for  Short  Staple  Cotton  the  ap- 
proval of  the  County  Committee  for  the  allotments 
for  that  year  for  Short  Staple  Cotton? 

A.     Yes,    sir,   I   do. 

Q.  All  right.  And  the  signatures  appear  thereon 
that  you  recognize? 

A.     J.  E.  Beggs,  and  Henry  D.  Haley. 
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Q.  All  right.  Now,  is  there  an  allotment  shown 
for  Farm  647?  A.     Yes,  sir,  there  is. 

Q.  And  is  there  the  operator's  name  stated 
there?  [44]  A.     Yes,  sir,  it  is. 

Q.     That  is  stated  as A.     Rex  Neely. 

Q.  Where  in  the  column  here  do  we  find  the 
allotment  ? 

A.  The  original  approved  farm  allotment,  col- 
unm  21. 

Q.  Cohnnn  21  tells  us  what  the  allotment  is, 
then  ?  A.     Yes. 

Mr.  Holohan:  At  this  time  the  Government  of- 
fers in  evidence  Government's  Exhibit  3  for  identi- 
fication as  Government's  Exhibit  3. 

Mr.  Whitney :    Defendant  Neely  has  no  obj  ection. 

Mr.  Stanfield:    No  objection. 

The  Court:    It  may  be  received. 

(Said  document  was  received  in  evidence  as 
Govermiient's  Exhibit  3.) 

Q.  (By  Mr.  Holohan)  :  I  mil  hand  you  what 
has  been  marked  Government's  Exhibit  11-E  for 
identification,  which  you  have  identified  as  a  Notice 
of  Acreage  Allotment  for  Upland  cotton  for  the 
year  1956. 

Do  you  recall  who  prepared  that  notice? 

A.     No,  sir,  I  don't. 

Q.     Would  you  examine  the  date  of  the  notice. 

A.     December  first,  1956. 

Q.  Does  that  refresh  your  recollection  as  to  any- 
thing ? 

A.     No,  sir,  I  am  afraid  it  doesn't.  [45] 
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Mr.  Holohan:  May  this  be  marked  as  Govern- 
ment's Exhibit  11-F  for  identification. 

(Said  document  was  marked  as  Government's 
Exhibit  11-F  for  identification.) 

Q.  (By  Mr.  Holohan) :  Now,  I  hand  you  Gov- 
ernment's Exhibit  11-F  for  identification,  a  docu- 
ment taken  from  the  folder  of  Government's  Ex- 
hibit 11  for  identification.  And  I  will  hand  you 
Government's  Exhibit  11-D  for  identification,  and 
I  will  ask  you  to  examine  those  documents. 

Now,  with  regard  to  Government's  Exhibit  11-F, 
first  of  all,  what  is  that? 

A.  This  is  a  Notice  of  Farm  Acreage  Allotment, 
Farm  647. 

Q.    All  right.  And  for  what  crop  year? 

A.    For  1956. 

Q.  All  right,  now  as  for  Farm  647,  the  operator 
is  designated  thereon  as?  A.     Rex  Neely. 

Q.  Now,  look  at  Government's  Exhibit  11-E  for 
identification.  And  that  is  a  notice  of  allotment  for 
what  year,  what  crop  year? 

A.     For  crop  year  1956. 

Q.  With  those  documents  in  yoTir  hand,  does 
that  refresh  your  recollection  as  to  who  prepared 
Government's  Exhibit  11-E?  A.     No,  sir. 

Q.  All  right.  In  the  year  1956  did  you  ever 
receive  any  [46]  instructions  from  the  Defendant 
Short  with  regard  to  preparation  of  a  Notice  of 
Allotment  for  Farm  647? 

A.     Not  that  I  recall. 
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Mr,  Holohan:  May  these  documents  be  marked 
in  sequence  for  identification,  starting  with  12-A. 

Q.  (By  Mr.  Holohan)  :  Did  you  know  the  De- 
fendant Short  from  your  work  there  at  the  ASC 
Committee  Office  in  the  years  1955  and  1956? 

A.     Yes,  sir,  I  did. 

Q.  What  position  did  he  hold  while  you  were 
there  ? 

A.     He  was  the  Pinal  County  Office  Manager. 

Q.  Do  you  know  what  position  he  held  before 
you  came  there,  if  any? 

A.     No,  sir,  I  don't. 

Q.  Did  you  ever  have  a  conversation  in  1956 
with  the  Defendant  with  regard  to  the  578,  Form 
578  of  the  Defendant  Neely? 

A.     Only  one  time  that  I  can  recall. 

Mr.  Whitney:    What  was  that  answer? 

The  Witness:    One  time  that  I  can  recall. 

Q.  (By  Mr.  Holohan)  :  Where  did  the  conver- 
sation take  place,  sir? 

A.  It  was  not  a  conversation.  Mr.  Short  had 
suffered  a  stroke,  and  he  was  in  the  hospital. 

Q.     And  who  was  present,  as  best  you  recall? 

A.  I  don't  believe  anybody  was  present  but  Mr. 
Short  and  myself. 

Q.     And  do  you  recall  when  this  was? 

A.  Oh,  I  would  say  sometime  the  latter  part  of 
the  year,  September,  October. 

Q.     Of  what  year?  A.     Of  1956. 

Q.     And  what  was  your  query  to  Mr.  Shoii:? 

A.     I  went  down  to  find  out  if  Mr.  Short  knew, 
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or  if  he  had  any  infomiation  concerning  the  578 
on  Mr.  Neely's  fami,  and  I  asked  him  if  Rex  was 
all  right,  and  he  indicated  that  he  was. 

Q.  All  right.  At  the  time  that  you  went  to  see 
the  Defendant  in  the  hospital  on  this  occasion,  did 
you  know  where  the  578  was  for  this  Neely  farm 
647?  A.     Yes,  sir,  we  had  located  the  578. 

Q.     You  had  located  it?  A.     Yes. 

Q.     Where  was  it  located? 

A.     It  was  in  Mr.  Short's  desk  in  his  office. 

Q.     It  was  not  in  the  regular  Fann  Folder? 

A.     No,  sir,  it  was  not. 

Q.  Is  Govennnent's  Exhibit  11-D  that  docu- 
ment? A.     Yes,  sir. 

Q.     That  is  the  578  that  you  located?  [48] 

A.     Yes,  sir. 

Q.  Now,  you  had  looked  over  this  578  before 
you  went  to  see  the  Defendant?  A.     Yes,  sir. 

Q.  And  he  indicated  to  you  that  Neely  was  all 
right?  A.     Yes,  sir. 

Q.  Now,  thereafter,  did  the  Defendant  Neely 
come  to  the  oi^ce  to  secure  his  marketing  card? 

A.  Yes,  sir,  sometime  after.  I  don't  remember 
when. 

Q.     And  was  he  issued  a  marketing  card? 

A.     Yes,  sir,  he  was. 

Q,  I  will  hand  you  what  has  been  marked  Gov- 
ernment's Exhil)it  7  for  identification,  and  ask  you 
whether  you  recognize  the  document? 

A.    Yes,  sir. 

Q.    What  is  it? 
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A.  It  is  a  form  MQ-90,  a  Marketing  Card  Regis- 
ter for  the  year  1956. 

Q.  Is  there  an  entry  for  Farm  647  showing  the 
issuance  of  a  Marketing  Card? 

A.     Yes,  sir,  there  is. 

Q.  Does  it  show  by  whom  the  Marketing  Card 
was  issued  ?  A.     No,  sir,  it  doesn't. 

Q.     Do  you  recognize  the  writing? 

A.     No,  not  off-hand,  I  don't.  [49] 

Q.     Is  the  entry  also  dated?  A.    Yes,  sir. 

Q.    All  right. 

A.     October.  October  the  third,  1956. 

Q.  All  right.  At  a  subsequent  date,  after  the 
issuance  of  the  Marketing  Card,  did  you  go  to  the 
farm  operation  of  the  Defendant  Neely? 

A.    Yes,  sir,  I  did. 

Q.     Were  you  accompanied  by  anyone? 

A.     Yes,  sir,  Mr.  Ray  Wolfe. 

Q.  Did  you  take  any  action  with  regard  to  the 
Defendant's  farm  operation  there? 

A.  We  measured  his  cotton,  or  his  stalks,  I 
should  say. 

Q.  All  right,  during  the  course  of  measurement 
did  you  come  in  contact  with  anyone  there  at  the 
farm  ? 

A.  We  saw  Mr.  Neely  when  we  first  drove  up  to 
obtain  his  permission  to  measure  his  farm. 

Q.     Did  you  have  a  conversation  with  him? 

A.    Very  little. 

Q.    All  right.  Who  was  present  at  that  time? 

A.    Mr.  Wolfe  and  myself,  and  Mr.  Neely. 
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Q.    And  about  when  was  this? 

A.     I  would  say  in  the  latter  part  of  November. 

Mr.  Whitney:     Of  what? 

The  Witness :    Of  November.  [50] 

Q.     (By  Mr.  Holohan)  :    Of  what  year? 

A.     1956. 

Q.     What  did  you  or  Mr.  Wolfe  say  to  Neely? 

A.  Mr.  Wolfe,  I  believe,  carried  the  conversa- 
tion. He  asked  Mr.  Neely  if  he  had  any  objections 
to  his  measuring  his  farm,  that  our  instructions 
from  the  State  Office  were  to  obtain  figures  on  the 
cotton  that  he  had  planted,  and  which  Mr.  Neely 
gave  us  permission  to  measure  his  farm. 

Q.     All  right,  was  anything  else  said  then? 

A.  Not  at  that  time.  I  believe  later  that  day 
Mr.  Neely  came  by  and  indicated  to  us  that  he  had 
a  lease  on  it  to  Mr.  Short. 

Q.     What  did  he  say,  as  best  you  can  recall? 

A.     Just  to  the  effect  that  he  had  a  lease. 

Q.     Who  was  present  at  this  conversation,  now? 

A.     Sir? 

Q.     Who  was  present  at  this  conversation? 

A.  Mr.  Neely,  myself,  and  Mr.  Wolfe.  I  forgot 
where  I  was.  Mr.  Neely  indicated  that  he  had  a 
lease  on  another  farm,  and  I  think  he  asked  Mr. 
Wolfe  if  we  had  taken  that  into  account  on  our 
measurements,  and  I  don't  recall  what  the  answer 
was.  And  we  left  shortly  after  that  with  our  com- 
putations. 

Q.  Did  you  ever  tell  him  what  the  results  of 
your  computations  were?  [51] 
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A.    No,  sir,  I  did  not. 

Q.     You  say  you  did  not,  or  you  don't  recall. 

A.     AYell,  I  mil  say  I  don't  recall. 

Q.  At  this  time  I  will  hand  you  several  docu- 
ments withdrawn  from  Grovermnent's  Exhibit  12  for 
identification,  and  these  exhibits  are  marked  12-A 
throug^h  12-F. 

I  will  ask  you  to  look  them  over,  please.  Have 
you  had  an  opportimity  to  do  that? 

A.    Yes,  sir. 

Q.     "\A1iat  is  12-A  for  identification? 

A.  It  is  Form  ACP-201,  or  Request  that  the 
G-ovemment  Share  Costs  of  Conservation  Practice 
on  this  fami. 

Q.     What  does  ACP  stand  for? 

A.     Agricultural  ConserA^ation  Program. 

Q.  Without  going  into  elaborate  detail,  what  is 
that? 

A.  It  is  a  request  submitted  to  the  County  Com- 
mittee by  Mr.  Neely  for  leveling  on  160  acres,  and 
ditch  lining  of  150  cubic  yards. 

Q.  Generally,  without  reference  to  the  document, 
what  is  this  ACP  program. 

A.     What  is  the  ACP  program? 

Q.     Yes. 

A.  It  is  a  program  that  the  Government  insti- 
tuted for  the  Federal  Government  to  share  costs 
of  needed  conservation,  such  as  land  leveling,  con- 
crete ditches,  or  any  improvement  to  the  farm.  [52] 

Q.     Such  things  as  saving  water  generally? 

A.     Yes,  sir. 
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Q.    Assisting  in  making  land  fertile? 

A.    Fertile.  Yes. 

Q.  All  right,  12-A  is  a  Request  for  such  prac- 
tice'? A.    Yes,  sir. 

Q.    What  is  12-B? 

A.  12-B  is  ACP  Form  247,  which  is  prepared 
after  201  is  approved  by  the  County  Committee. 

Q.  Before  we  get  too  far  on  12-A,  do  we  have 
a  purported  signature  of  the  operator? 

A.    Yes,  sir,  we  do. 

Q.    What  is  that?  A.    Rex  L.  Neely. 

Q.  And  do  we  have  a  purported  signature  of 
a  Committeeman  approving  it? 

A.     Yes,  sir,  we  do.  R.  B.  Elsberry. 

Q.  Going  from  12-A,  which  is  201  you  described, 
to  12-B  for  identification. 

A.  This  is  ACP  Form  247,  which  is  a  practice 
that  is,  if  tentatively  approved  by  the  County  Com- 
mittee, submitted  to  the  Soil  Conservation  Service. 

Q.  How  does  the  Soil  Conservation  Service  get 
into  this? 

A.  Any  job  like  land  leveling,  or  concrete  ditches 
[53]  come  under  the  supervision  of  the  Soil  Con- 
servation Service  to  make  sure  that  the  practice 
is  installed  and  maintained  by  good  government 
practices. 

Q.  And  with  regard  to  this  12-B  for  identifica- 
tion, what  are  the  two  categories  that  are  carried 
on  the  form? 

A.  There  is  a  Statement  of  Need,  and  a  Report 
of  Performance. 
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Q.  Now,  12-B  for  identification,  that  covers 
which  of  those  categories? 

A.     This  covers  the  needs. 

Q.  Then  does  it  describe  the  item  that  is  to  be 
done,  the  practice  to  be  followed? 

A.     Yes,  sir,  in  this  case  it  is  land  leveling. 

Q.     Now^,  what  is  12-C  for  identification? 

A.  12-C  is  Form  ACP-245,  or  copy  of  it,  to 
show  the  extent  performed,  and  the  amount  of 
money  that  is  earned  by  performance  of  this  prac- 
tice. 

Q.     All  right.  Does  that  bear  a  signature? 

A.     Yes,  sir.  It  is  approved  by  Joe  L.  Shori. 

Q,  You  are  familiar  with  Mr.  Short's  signature 
from  your  experience  there  ?  A.     Yes,  sir. 

Q.     And  is  that  his  signature? 

A.    Yes,  sir,  I  would  say  it  is. 

Q.  Now,  wdth  regard  to  the  next  document,  [54] 
which  is  12-D  for  identification,  what  is  that  docu- 
ment ? 

A.  This  again  is  a  copy  of  the  ACP  Form  247, 
a  statement  of  Need,  and  a  Report  of  Performance, 
and  in  this  case  it  is  for  concrete  ditch  lining. 

Q.     Does  it  have  a  purported  signature  on  it? 

A.     Yes,  sir.  Donald  F.  Rankin.  Rankin? 

Q.     Are  you  having  some  difficulty  deciphering  it? 

A.  Well,  I  assume  this  last  name  is  Rankin.  I 
don't  know  what  the  first  name  is. 

Q.  All  right.  Now,  the  next  document  is  Gov- 
ernment's Exhibit  12-E  for  identification.  What  is 
that? 
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A.  This  is  another  copy  of  the  Form  247,  with 
the  Report  of  Performance  on  this  form. 

Q.  On  12-D  for  identifieation,  which  you  have 
identified  previously,  which  of  the  categories  does  it 
deal  with? 

A.  This  deals  with  the  needs  of  this  particular 
farm  for  concrete  ditch  lining. 

Q.     And  what  is  12-E  dealing  with,  then? 

A.  This  is  the  actual  report  of  performance,  or 
what  was  done  on  this  farm. 

Q.     Now,  finally  we  have  12-F.  What  is  that? 

A.  This  is  the  final  form  of  ACP-245,  or  the 
form  that  the  computation  is  computed  on,  and  the 
money  is  paid  from  ACP  to  this  farm. 

Q.     What  farm  is  this  covering?  [55] 

A.     This  is  Farm  647. 

Q.     Does  it  bear  a  purported  signature? 

A.     Yes,  sir,  it  does. 

Q.     What  signature?  A.     Rex  L,  Neely. 

Q.     All  right.  And  it  deals  with  what  farm? 

A.     Farm  647. 

Q.  Now,  the  County  Office  itself  does  not  pay 
for  these  agricultural  practices,  does  it? 

A.     No,  sir,  they  do  not. 

Q.     How  is  payment  secured? 

A.  We  transmit  a  block  of  245's,  or  a  payment 
statement  as  they  become  due,  and  they  are  mailed 
from  San  Francisco,  the  checks  are  mailed  from 
San  Francisco. 

Q.     One  of  the  disbursing  offices,  then? 

A.     One  of  the  disbursing  offices,  yes. 
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Q.  I  will  hand  you  what  has  been  marked  Gov- 
ernment's Exhibit  10  for  identification,  and  call 
your  attention  to  the  first  group  of  three  documents 
as  part  of  that.  A.    Yes,  sir. 

Q.     What  are  those  documents? 

A.  These  are  forms  ACP-210  and  212,  which  are 
transmittal  sheets  that  we  use  to  report  the  amount 
of  payment  due  to  these  producers. 

Q.  And  these  are  transmitted  to  this  disbursing 
person  who  eventually  pays  it?  [56] 

A.     Yes,  sir. 

Q.  And  as  part  of  those  vouchered  for  payment, 
is  there  anything  mth  regard  to  this  Farm  647? 

A.  Yes,  sir,  there  is.  There  is  an  entry  for  Farai 
647,  Rex  L.  Neely,  699  North  Washington  Street, 
Chandler,  for  $1500. 

Q.  Thank  you.  I  might  ask  you  one  more  item 
on  Government's  Exhibit  10.  These  numerals  which 
are  down  here  at  the  very  bottom  of  the  third  page 
on  this  exhibit,  Government's  Exhibit  10  for  iden- 
tification, what  are  those? 

A.  Those  are  the  numbers  on  the  checks  that  are 
issued. 

Q.     And  from  what  source  do  you  get  those? 

A.  They  are  on  this  transmittal  form  when  they 
are  returned  to  us. 

Q.     So  the  disbursing  officer  then  puts  those  on? 

A.     Yes,  sir. 

Q.  And  sends  you  back  a  form  shomng  a  pay- 
ment of  this  amount?  A.     Yes,  sir. 

Mr.  Holohan:    At  this  time  the  Government  of- 
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fers  in  evidence  Government's  Exhiint  10  for  iden- 
tification as  Government's  Exhibit  10. 

Mr.  Stanfield:    No  objection. 

Mr.  Holohan:  As  I  understand  it  you  have  no 
objection?   [57] 

Mr.  Whitney:  No,  we  have  no  objection.  They 
are  Government  records. 

The  Court:    It  may  be  received. 

(Said  documents  were  received  in  evidence 
and  marked  as  Government's  Exhibit  10.) 

Mr.  Holohan :  You  may  cross  examine  the  witness. 

Cross  Examination 

Q.  (By  Mr.  Stanfield) :  Mr.  Mathis,  you  stated 
earlier,  I  believe,  that  you  started  your  employ- 
ment with  the  Pinal  County  ASC  Office  in  May  of 
1955,  is  that  ri^ht?  A.     That  is  rigiit. 

Q.  And  you  left  their  employ  in  September,  no, 
in  January  of  1957,  is  that  correct? 

A.     No,  September  1st,  1957. 

Q.  September,  1957.  May  I  ask  how  jow  hap- 
pened to  end  your  employment?  A.     I  quit. 

Q.     Bear  with  me  just  one  minute. 

I  asked  Mr.  Davis,  the  current  Office  Manager, 
some  questions  a  few  minutes  ago  about  the  pro- 
gi^ams  that  were  handled  by  the  office,  and  he  wasn't 
informed  on  the  1954,  1955,  and  '56.  [58] 

You  are  familiar  with  what  the  programs  for 
1955  and  1956  were,  and  I  suppose  in  1957? 

A.     Yes,  sir. 

Q.     Would  3^ou  tell  us  what  those  various  pro- 
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grams  that  were  handled  by  the  ASC  Office  were 

in  those  years  ^ 

A.  There  was  the  Commodity  Credit  Loan  Pro- 
gram, Administrative  Program,  the  Cotton  Pro- 
gram, the  Wool  Program,  ACP  Program,  and 
Emergency  Feed  Program. 

Q,  When  yon  became  Office  Manager  in  Janu- 
ary, 1957,  yon  were  placed  in  charge  of  all  these 
programs  directly,  weren't  you?  A.     Yes,  sir. 

Q.  And,  in  fact,  the  main  responsibility  for  the 
entire  operation  of  the  office  of  the  various  pro- 
grams falls  upon  the  office  manager,  which  was  you 
at  that  time? 

A.     Yes,  sir,  that  is  right. 

Q.  And  you  had  occasion  during  that  period  of 
time  to  prepare  a  budget  for  the  office  for  the  fiscal 
year  in  which  it  was  coming  up,  did  you  not? 

A.    Yes,  sir,  I  did. 

Q.  Do  you  have  any  recollection  of  what  that 
budget  figure  was? 

A.     Somewhere  around  43,000,  I  believe  it  was. 

Q.  You  had  al^out  four  regular  employees  then, 
did  you  ?  A.     Yes,  sir,  four.  [59] 

Q.  And  from  this  $43,000,  you  were  required 
to  pay  your  own  salary,  and  the  salaries  of  the 
other  people  that  worked  in  the  office,  office  rent 
and  utilities,  and  whatnot,  and  the  various  sundiy 
allowances  to  the  Committeemen,  that  all  came  out 
of  that  figure?  A.     Yes,  sir. 

Q.     Did  you  have  occasion  to  examine  the  status 
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of  the  various  accounts  at  the  office  when  you  took 

over  as  Office  Manager? 

A.    You  mean  the  various  programs'? 

Q.    Yes. 

A.  Yes,  sir.  They  were  gone  over  by  the  State 
Office  Auditing  Department  on  the  1st  of  Januaiy. 

Q.  And  were  you  informed  as  to  their  condi- 
tion, or  did  you  subsequently  learn  it? 

A.  Yes,  sir,  I  was  forwarded  a  letter  after  the 
audit  was  made. 

Q.  And  what  was  the  condition  of  these  pro- 
grams ? 

A.  Well,  all  programs  were  in  good  shape  ex- 
cept the  Cotton  Program.  There  was  some  excep- 
tions to  the  Cotton  Program  in  1956,  the  latter  part 
of  1956. 

Q.  Do  you  know  if  that  was  in  connection  with 
these  proceedings,  or  something  else? 

A.     I  don't  know. 

Q.  You  were  there  as  a  clerk,  I  believe,  between 
May  of  [60]  1955,  and  January  of  1957,  when  Mr. 
Short  was  the  Office  Manager,  isn't  that  right? 

A.     Yes,  sir,  that  is  right. 

Q.  And  he  handled  all  of  these  programs  during 
that  period  of  time,  did  he  not,  the  wool,  and  so 
forth? 

A.     He  was  responsible  for  all  the  programs. 

Q.  And  the  cotton  allotments  program  was  ac- 
tually reinstated  from  the  condition  in  1950,  begin- 
ning in  1953,  and  it  was  in  full  sway  when  you 
were  there  in  1955,  that  is  correct,  isn't  it? 
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A.    Yes,  sir. 

Q.  You  had  considerable  experience  with  the 
cotton  allotment  program  yourself  as  Manager,  did 
you  not?  A.     Yes,  sir,  I  did. 

Q.  As  to  the  effect.  What  was  your  experience 
with  the  program? 

A.     I  don't  quite  follow  you. 

Q.  Let  me  ask  you  this  question.  You  said  ear- 
lier that  you  quit  your  employment  of  September 
of  1957?  A.     Yes,  sir. 

Q.  Was  the  reason  for  your  leaving  there  re- 
lated to  the  program  there,  and  the  office  condi- 
tions?       A.     Partly,  yes,  sir. 

Q.  Descri]3e  what  that  part  of  that  situation  was 
that  affected  your  terminating  your  employment. 

Mr.  Holohan:  I  object  to  that  as  being  imma- 
terial. 

The  Court:  Sustained.  We  will  have  our  after- 
noon recess.  Keep  in  mind  the  Coui^t's  admonition. 
(Recess.) 

The  Court :    You  may  continue. 

Q.  (By  Mr.  Stanfield)  :  Mr.  Mathis,  calling  your 
attention  again  to  September  of  1956,  you  stated 
earlier  that  you  had  gone  out  to  the  hospital  to  see 
Mr.  Short,  that  is  correct,  isn't  it? 

A.     Yes,  sir. 

Q.  When  you  arrived  there  at  the  hospital,  you 
found  Mr.  Short  in  a  sort  of  a  paralytic  condition, 
did  you  not?  A.     Yes,  I  did. 

Q.     And,  as  a  matter  of  fact,  his  ability  to  speak 
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was  so  impaired  that  you  couldn't  understand  him, 

isn't  that  correct? 

A.  At  the  time  I  was  there,  Mr.  Short  couldn't 
speak  at  all. 

Q.  And  when  you  were  there,  isn't  it  possible 
you  were  mistaken  before,  and  that  his  wife  was 
there  with  him  at  that  time  when  you  had  this 
conversation?  A.     It  could  very  j)ossibly  be. 

Q.  Ajid  isn't  it  a  fact  that  you  knew,  or  that 
you  did  know  that  at  the  time  he  was  struck  down 
with  this  illness,  he  had  been  out  checking  some 
fanns  that  he  knew  were  overplanted?  [62] 

A.  No,  sir,  I  don't  know  what  Mr.  Short  was 
doing.  It  happened  on  a  week-end. 

Q.  Isn't  it  a  fact  that  when  you  were  there  at 
the  hospital,  that  one  way  or  the  other  he  inquired 
of  you  as  to  whether  or  not  everyone  was  okay, 
and  had  plowed  up  their  cotton,  the  ones  that  were 
overplanted  ? 

A.  That  I  can't  rememl)er  that  far  back.  I  know 
our  interview  was  very  short. 

Q.  In  other  words,  it  is  possible  because  of  your 
failure  to  recall  clearly,  that  rather  than  your  in- 
quiring of  him,  he  actually  inquired  of  you,  since 
you  were  about  to  issue  the  Soil  Bank  checks  and 
the  Marketing  Cards,  that  that  might  have  been  the 
way  it  was? 

A.  It  could  very  easily  be.  I  know  there  was 
two  specific  cases  I  went  out  to  check  mth  Mr. 
Short  on. 

Q.     The  point  being  here  he  inquired  of  you  if 
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they  were  in  compliance  at  that  time,  is  that  not 

correct  ? 

A.     Like  I  say,  that  could  probably  be. 

Q.  You  stated  earlier  that  you  had  located  a 
Form  578  for  the  year  1956  for  Mr.  Neely  in  Mr. 
Short's  desk,  in  the  office  ?  A.    Yes,  sir. 

Q.     Rather  than  in  its  folder? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  this  was  only  one  of  a 
number  of  [63]  578  forms  that  were  in  Mr.  Short's 
desk? 

A.     There  were  other  578's  in  the  desk,  yes. 

Q.  And  there  was  nothing  unusual  at  all  about 
the  578  form  being  in  his  desk? 

A.     Nothing  unusual  about  it,  no,  sir. 

Mr.  Stanfield:  I  would  like  to  ask  this  witness 
some  questions  later  on.  But  that  is  all  at  this  time. 

Cross  Examination 

Q.  (By  Mr.  Whitney) :  Mr.  Mathis,  referring 
to  the  Government's  Exhibit  11-D  for  identification, 
this  is  headed  Repoi*t.  of  1956  Acreage  of  Farm 
Number  647?  A.     Yes,  sir. 

Q.     Now,  when  did  you  first  see  that? 

A.  I  don't  recall  the  exact  date.  It  was  some- 
time in  the  fall  of  1956. 

Q.  And  do  you  remember,  or  do  you  know  whose 
handwi'iting  that  is?  A.     No,  sir,  I  don't. 

Q.  Would  you  turn  to  the  back.  Do  you  know 
that  either? 
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A.  Well,  the  signature  of  the  computer  is  Dor- 
othy Pry  or. 

Q.  And  that  is  some  lady  that  worked  there  in 
the  office  ? 

A.     Yes,  sir,  she  was  an  employee  of  the  office. 

Q.     Either  a  clerk  or  a  stenographer?   [64] 

A.  Well,  she  was  hired  strictly  for  the  computa- 
tion of  cotton  for  the  summer. 

Q.  xA.nd  you  believed  that  she  made  out  this 
Government's  Exhibit  11-D  for  identification? 

A.     She  signed  it. 

Q.  I  see.  Where  is  her  signature  up  there,  Dor- 
othy Pryor?  A.     In  the  left-hand  column. 

Q.  Do  you  know  whether  those  are  her  figures 
or  not?  I  assume  it  is? 

A.     I  would  assume  it  is,  yes,  sir. 

Q.     She  is  the  one  that  computed  the  acreage? 

A.     Yes,  sir,  I  would  say  so. 

Q.     ISTow,  where  did  you  first  see  this? 

A.     It  was  in  Mr.  Short's  desk  drawer. 

Q.  Along  with,  as  you  stated  to  Mr.  Stanfield, 
along  with  a  lot  of  other  578's?  A.     Yes,  sir. 

Q.     Involving  other  farms  than  647? 

A.     Yes,  sir. 

Q.  When  you  got  that,  were  all  those  figures  on 
there?  A.     Yes,  sir. 

Q.     They  were  all  on? 

A.     They  were  all  on  there,  yes,  sir.  [65] 

Q.  You  say  that  signature  there,  R.  L.  Neely, 
10/3/56,  that  would  be  October  3rd,  1956,  did  you 
see  Mr.  Neely  sign  that? 
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A.     No,  sir,  I  did  not. 

Q.  Do  you  know,  or  have  you  any  way  of  tell- 
ing who  issued  Mr.  Neely  the  marketing  card  for 
the  1956  cotton?  A.     No,  sir. 

Q.  AYell,  this  document  here  shows  Final  Acres 
477.7.  That  means  the  final  acres  in  cotton? 

A.    Yes,  sir. 

Q.  And  do  you  know  what  his  allotment  was 
that  year?  A.     Not  off  hand. 

Q.  Well,  what  would  you  have  to  look  at  in 
these  documents  to  determine  that? 

A.     Well,  the  listing  sheet  would  be  the  one. 

Q.  (Handing  document  to  witness.)  The  Listing 
Sheet  is  Government's  Exhibit  3  admitted  in  evi- 
dence, the  1956  official  Listing  Sheet.  Tell  me  what 
his  allotment  was,  please. 

A.     It  was  306.7  acres. 

Q.  306.7.  Okay.  Referring  to  Government's  Ex- 
hibit 10-E  and  10-F,  that  was  for  the  1956  Notice 
of  Farm  Acreage  Allotment. 

Mr.  Holohan:    Mr.  Whitney,  is  that  10  or  11? 

Mr.  Whitney:    This  is  11-F,  I  think  it  is. 

Mr.  Holohan:    Yes.  [Q^ 

Mr.  Whitney:    I  beg  your  pardon. 

Q.     (By  Mr.  Whitney):     That  shows  306.7? 

A.     Yes,  sir. 

Q.     Signed  by  Mr.  J.  E.  Beggs? 

A.     Yes,  sir. 

Q.     Who  was  Mr.  Beggs? 

A.  He  was  chairman  of  the  Pinal  County  Com- 
mittee that  year. 
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Q.  That  is  dated  December  1st,  it  says  1955, 
doesn't  it?  A.    Yes,  sir. 

Q.     But  that  was  really  for  the  1956  cotton? 

A.    Yes,  sir,  for  the  1956  year. 

Q.  All  right,  turning  to  Government's  Exhibit 
11-E  for  identification,  that  also  shows  an  allotment 
of  367.7  acres?  A.    Yes,  sir. 

Q.    And  that  is  signed  by  Mr.  Henry  D.  Haley? 

A.     Yes,  sir. 

Q.     December  1st,  1956?  A.    Yes,  sir. 

Q.    Who  was  Mr.  Haley? 

A.  He  was  a  member  of  the  Pinal  County  Com- 
mittee in  that  year. 

Q.  Again  referring  to  Government's  Exhibit 
11-D  for  identification,  do  you  remember — I  will 
withdraw  that.  That  I  notice  is  not  signed  by  any- 
one? [67]  A.     No,  sir. 

Q.     That  should  be  signed  by  whom? 

A.  The  signature  of  the  man  who  measured  the 
farm  originally  should  be  entered  here. 

Q.  Do  you  know  what  that  "X"  is  down  there 
for,  or  is  that  probably  for  his  signature? 

A.     I  have  no  idea. 

Q.  You  wouldn't  know.  And  you  don't  know 
who  issued  the  Marketing  Card? 

A.     No,  sir,  I  don't. 

Mr.  Whitney:  I  ask  the  Government  to  produce 
the  marketing  card  for  1956  on  Long  Staple. 

Mr.  Hays:    On  Long  Staple  or  Short? 

Mr.  Whitney:  I  mean  on  Short  Staple.  I  beg 
your  pardon. 
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Would  you  mark  this  for  identification,  please. 
This  is  the  card  I  presume  that  the  Government 
Agent  picked  up  from  Mr.  Neely. 

Mr.  Hays:    That  is  correct. 

The  Clerk:  Defendant's  Exhibit  E  for  identifi- 
cation. 

(Said  card  was  marked  for  identification  as 
Defendant's  Exhibit  E.) 

Q.  (By  Mr.  Whitney) :  Referring  to  Defend- 
ant's Exhibit  E  for  identification,  I  will  ask  you 
if  that  doesn't  refresh  your  memory  about  the  Mar- 
keting Card  for  1956,  Upland  Cotton,  or  rather 
[68]  Short  Staple? 

A.  Yes,  sir,  the  card  was  issued  by  Pauline 
Golsten. 

Q.     Is  that  your  signature  or  hers? 

A.  No,  my  signature  was  written  in  by  Mrs. 
Golsten. 

Q.     She  had  authority  to  do  that,  I  assume? 

A.     Yes,  sir,  she  did. 

Q.     And  it  is  also  signed  by  Mr.  Neely  here? 

A.     Yes,  sir. 

Q.  Would  you  explain  to  me  why,  if  he  only 
had  an  allotment  of  306.7,  or  367  as  one  of  those 
says,  and  this  shows  he  had  planted  cotton  of  477.7 
there  on  the  same  day  that  this  11-D,  Govern- 
ment's Exhibit  11-D  was  signed,  that  this  would 
issue,  showing  him  eligible  for  CCC  Loan? 

A.  Mrs.  Golsten  came  to  my  office  and  informed 
me  Mr.  Neely  was  in,  and  would  like  to  pick  up 
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his  card.  And  his  578  still  showed  there  was  no 

destroyed  cotton,  and  what  should  she  do. 

I  told  her  due  to  my  conversation  with  Mr.  Short, 
that  I  was  under  the  impression  that  Mr.  Neely 
was  all  right,  and  for  her  to  go  ahead  and  issue 
the  card. 

Q.     Go  ahead  and  issue  the  card? 

A.     Yes,  sir. 

Q.  And  that  has  been  done  in  many  instances, 
down  there,  hasn't  it,  other  than  Mr.  N"eely  ? 

A.     You  mean  where?   [69] 

Q.  Where  there  has  been  overplanting  and  no 
destruction  of  cotton,  where  they  have  gotten  a 
Marketing  Card,  other  farmers? 

A.     It  was  done  in  some  other  cases,  yes,  sir. 

Q.  Now,  Mr.  Mathis,  what  did  you  call,  or  what 
is  being  calleH  dow^i  there,  or  was  called  the  Con- 
trol Register,  if  you  know? 

A.     The  Control  Register? 

Q.    Yes. 

A.  It  is  a  sheet  that  we  made  up  at  the  first  of 
the  year  to  show  the  farm  number,  the  man's  allot- 
ment, the  date  that  the  various  notices  of  overplant 
were  sent  out,  the  amount  of  destruction  on  the 
farm,  and  the  date  that  the  compliance  notice  was 
sent  out. 

Q:  Do  you  know  whether  or  not  Mr.  Neely  ever 
received  a  notice  of  overplant? 

A.     No,  sir,  I  don't  know. 

Q.  Could  you  tell  from  the  Control  Register 
whether  he  did  or  not?  A.     Probably. 
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Q.     Take  1956. 

A.  No,  sir.  According  to  this,  he  was  never 
notified. 

Q.  Never  notified.  Was  he  ever  notified,  accord- 
ing to  the  records,  or  according  to  your  knowledge, 
of  the  amount  of  overplant  and  penalty  due  the 
Grovemment?  [70] 

A.     To  my  knowledge,  no,  sir. 

Q.  Do  you  know,  Mr.  Mathis,  whether  the  pen- 
alties were  ever  figured  up  on  the  1956  overplant? 

A.     Yes,  sir,  they  were. 

Q.     By  whom? 

A.     Mr.  Wolfe  and  myself  figured  them. 

Q.     Were  they  ever  sent  to  Mr.  Neely? 

A.     No,  sir,  they  were  not. 

Q.  And  that  would  be  the  amount  of  the  over- 
plant,  plus  about — what  did  they  tax,  17  cents  a 
pound  ? 

A.     17%  cents  a  pound  in  that  year. 

Q.  That  was  never  sent  to  Mr.  Neely  after  it 
was  made  up?  A.     No,  sir. 

Q.     Why  wasn't  it  sent  to  him  ? 

A.  My  instructions  came  from  the  State  Office 
to  hold  it  up  on  the  mailing. 

Q.     Hold  it  up?  A.     Yes,  sir. 

Q.  In  other  words,  did  Mr.  Neely  ever  ask  you 
about  the  penalty? 

A.  Mr.  Neely  called  me  one  day  at  the  office,  and 
the  only  thing  I  could  tell  him  was  that  the  notice 
was  being  held  up. 

Q.     That  the  notice  was  being  held  up? 
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A.     Yes,  sir.  [71] 

Q.  He  indicated  he  would  have  paid  the  pen- 
alty? A.     We  didn't  get  into  it  that  far. 

Q.  You  just  told  him  the  notice  was  not  going 
to  be  sent  out?  A.     Yes,  sir. 

Q.  Do  you  know  of  other  cases  in  the  records 
you  have  identified  there  where  there  has  been  over- 
plant  by  other  farmers? 

A.  Well,  in  1956  probably  85  percent  of  the 
farmers  in  the  county  overplanted  their  original 
allotments. 

Q.  And  many  of  them  didn't  destroy  their  cot- 
ton, the  excess? 

A.  You  mean  did  they  pay  the  penalty,  or — 
you  lost  me  there. 

Q.     Or  destroy  it? 

A.     They  would  have  to  do  one  of  the  two. 

Q.    Were  some  of  them  issued  Marketing  Cards  ? 

A.    Well, 

Q.  Without  either  paying  the  penalty,  or  show- 
ing them  eligible  for  the  loan  ?  A.     Yes,  sir. 

Q.     How  many  do  you  know  of  in  that  county  ? 

A.     I  know  of  two. 

Q.     Do  you  remember  who  they  were? 

A.     Yes,  sir,  Mr.  Beggs,  and  Mr.  Haley.  [72] 

Q.    Who  was  Mr.  Beggs? 

A.  He  was  Chairman  of  the  Pinal  County  Com- 
mittee in  this  joarticular  year. 

Q.     Who  is  Mr.  Haley? 

A.     He  was  a  meml^er  of  the  County  Committee. 

Q.     They  both  were  in  that  situation? 
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A.     Yes,  sir. 

Q.  So  it  was  common  practice  down  there  to 
ovei-plant?  A.     Yes,  sir. 

Q.  With  reference  to  this  control  register,  or 
what  yon  have  in  yonr  hand  there,  what  they  call 
the  Control  Register,  which  I  wdll  identify  as  De- 
fendant's Exhibits  A  and  B  for  identification,  if 
I  can  find  the  A. 

That  came  off.  A  and  B  for  identification.  What 
w^ere  they  nsed  for? 

A.  They  were  a  record  that  we  kept  for  our  o^vn 
use  in  the  office,  to  show  the  status  in  the  county, 
how  many  farms  had  been  measured,  how  many 
farms  had  been  plowed  up  and  were  in  compli- 
ance, and  how  many  were  to  be  in  compliance. 

Q.  It  was  not  an  official  record,  but  something 
you  used?  A.     That  is  right. 

Q.     It  was  in  use  before  you  got  there? 

A.    Yes,  sir. 

Q.     I  see.  You  know  of  a  farm  595? 

A.     Yes,  sir.  [73] 

Q.     How  long  has  that  been  on  the  books? 

A.     595? 

Q.     Yes. 

I  don't  know.  It  was  on  the  books  in  1955. 
Was  it  on  the  books  before  then? 
I  don't  know. 

You  don't  know  as  a  fact,  then,  that  it  might 
have  been  on  the  books  since  1950? 

A.  Well,  it  wouldn't  have  been  on  the  books. 
There  was  no  allotments  in  1951,  '52,  and  '53. 
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Q.  Were  you  connected  with  the  Agricultural 
Stabilization  and  Conservation  Committee  in  Pinal 
County  on  October  11,  1957?  A.     Of  1957? 

Q.    Yes.  A.    No,  sir. 

Q.    When  did  you  leave  there? 

A.     September  first,  1957. 

'Q.  You  are  acquainted  with  the  forms  MQ-98 
and  MQ-92  (handing  items  to  witness)  ? 

A.     MQ-92,  yes,  sir. 

Q.  What  was  the  purpose  of  sending  those  forms 
out? 

A.  These  forms  are  used  to  determine  the  nor- 
mal yield,  or  the  normal  production  for  a  farmer 
that  has  overplanted,  in  the  process  of  paying  his 
penalty,  so  that  a  penalty  can  be  assessed.  [74] 

Q.  Are  you  acquainted  with  the  signature  of 
Mr.  Rodney  Ellsberry?  A.     Yes,  sir. 

Q.     Chairman  of  the  Committee? 

A.    Yes,  sir. 

Q.  Was  he  Chairman  when  you  were  down 
there?  A.     He  was  in  1957,  yes,  sir. 

Q.     Is  that  his  signature?  A.     Yes,  sir. 

Mr.  Whitney :  I  would  like  to  have  this  marked 
as  one  exhibit,  please. 

The  Clerk:  Defendant's  Exhibit  F  for  identifi- 
cation. 

(Said  letter  was  marked  as  Defendant's  Ex- 
hibit F  for  identification.) 

Q.  (By  Mr.  Whitney)  :  This  letter  dated  Octo- 
ber 11,  1957,  from  Mr.  Ellsberry  to  Mr.  Neely,  with 
these  forms  attached,  appear  to  be  what  we  have 
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been  discussing,  that  is  to  say  Form  MQ-98,  and 

MQ-92,  I  believe. 

That  is  Mr.  Ellsbeny's  letter? 

A.    Yes. 

Q.     Defendant's  Exhibit  F  for  identification? 

A.     Yes. 

Mr.  Whitney:    I  think  that  is  all.  [75] 

Redirect  Examination 

Q.  (By  Mr.  Holohan) :  Counsel  has  made  ref- 
erence to  a  fanner  overplanting  his  allotment. 

Is  this  anything  unusual  or  even  contrary  to  the 
regulations  at  the  begimiing  of  the  season  to  over- 
plant  your  allotment? 

A.     No,  sir,  it  is  not. 

Q.  After  the  crop  has  gro\Aai  to  a  suitable  size, 
what  takes  place  at  the  direction  of  the  County 
Committee  with  regard  to  measurement  of  the 
farms  ? 

A.  Well,  a  crew  is  sent  out  to  measure  the  vari- 
ous fields  of  cotton,  and  report  the  amount  of  acre- 
age that  is  found  on  each  indi^ddual  fann  in  the 
County,  and  then  if  the  man  is  overplanted,  a 
notice  of  overplant  is  mailed  to  him,  or  if  he  is 
underplanted,  or  within  his  allotment,  a  notice  of 
compliance  is  sent  to  him. 

Q.  Now,  were  any  entries  made  on  the  578  to 
reflect  the  conclusions  on  the  measurements? 

A.     On  the  original  measurement,  yes,  sir. 

Q.     On  the  original  measurements,  that  would  be 
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the  actual  i>hysical  measurement  of  the  farmer's 

allotted  crop?  A.    Yes,  sir. 

Q.  For  instance,  on  Government's  Exhibit  11-D, 
which  you  have  identified  as  the  578  for  Short 
Staple  Cotton,  for  [76]  Farm  647,  for  the  year 
1956,  does  it  show  that  the  farai  was  actually  meas- 
ured, and  the  results  of  such  measurement? 

A.     Yes,  sir. 

Q.  All  right.  On  the  reverse  side  of  this,  the 
actual  computations  that  are  made  by  someone, 
presumably,  according  to  the  document,  Dorothy 
Pryor?  A.     Yes,  sir. 

Q.  Now,  in  the  Column  G,  Final  Acres,  is  that 
then  the  final  result? 

A.     Yes,  sir.  That  is  after  the  deductions,  or 

Q.     What  is 

A.     I  was  just  going  into  the  deductions. 

Q.     Excuse  me.  Go  ahead. 

A.  If  it  is  4-4,  or  plant  4  and  ski|)  12,  whatever 
it  would  be,  this  would  reflect  the  final  acreage 
after  it  was  computed. 

Q.     What  does  4-4  mean? 

A.  It  means  plant  4,  then  4  rows  of  idle,  4  rows 
cotton,  4  rows  idle  land. 

Q.  So-called  skip-row  planting,  w^hich  the  farm- 
ers have  developed,  a  fami  practice  there  for  in- 
crease in  additional  yield?  A.     Yes,  sir. 

Q.  Now,  when  a  farmer  plants  a  4-4,  then  he  is 
not  charged  with  the  gross  acreage,  then?  [77] 

A.     No,  he  is  charged  with  actual  cut. 
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Q.  Then  you  have  on  the  document  in  this  case 
an  example  of  4-4  plant?  A.    Yes,  sir. 

Q.     The  gross  measurements  would  be  73  acres? 

A.     That  is  right. 

Q.  Then  it  was  a  4-4  plant,  so  there  is  an  ad- 
justment for  that?  A.    Yes. 

Q.     It  is  approximately  half,  isn't  it? 

A.     It  is  half. 

Q.     Is  there  another  example  of  4-4  plant? 

A.    Yes,  sir. 

Q.     And  another  field  designated  there? 

A.     Yes,  sir. 

Q.     This  information  is  placed  on  the  578? 

A.    Yes,  sir. 

Q.  Which  we  have  referred  to  as  Government's 
Exhibit  11-D  for  identification. 

Thereafter  this  document  is  also,  if  there  is  show- 
ing a  planting  in  excess  of  allotment,  it  is  also  ac- 
cording to  the  regulations  supposed  to  show,  to 
show  the  destniction,  is  it  not  ?  A.     Yes,  sir. 

Q.  If  it  doesn't  show  the  destruction,  then  there 
[78]  are  other  steps  taken  with  respect  to  assess- 
ment of  penalties,  and  so  forth?  A.     Yes,  sir. 

Q.  Now,  in  the  instances  that  counsel  spoke  of 
where  the  two  that  you  have  knowledge  of,  in  the 
case  of  Mr.  Beggs  and  Mr.  Haley  having  gotten 
their  Marketing  Card  when  they  were  overplanted, 
in  the  case  of  Mr.  Beggs,  from  your  knowledge  and 
recollection,  his  578  showed  actual  destroyed  acre- 
age to  bring  him  into  compliance,  did  it  not? 

A.     Yes,  sir,  I  believe  it  did. 
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Q.  Now,  on  jour  control  register  here,  could 
this  be  descnbed  as  really  a  type  of  work  sheet? 

A.     Yes,  sir,  it  could. 

Q.  There  are  instances  when  the  so-called  Con- 
trol Register  was  not  kept  up  to  date,  isn't  that 
correct?  A.     Yes,  sir. 

Q.  It  was  not  required  by  any  regulations  is- 
sued by  the  Department  of  Agriculture? 

A.     No,  sir. 

Q.     It  was  solely  an  office  practice? 

A.     That  is  right. 

Q.  Was  that  instituted  by  the  Defendant  Short, 
or  do  you  know?  A.     I  don't  really  know. 

Q.  When  you  arrived  on  the  scene,  they  were 
keeping  some  [79]  sort  of  a  work  sheet  here,  this 
Control  Register?  A.    Yes,  sir. 

Q.  Prior  to  your  visit  to  the  Defendant  in  the 
hospital  on  this  occasion  that  you  have  pre^dously 
testified  to,  as  I  imderstand  your  answer  to  one  of 
the  counsel  for  the  Defendant's  questions,  you  had 
two  specific  cases  in  mind. 

What  were  the  two  specific  cases? 

A.  One  was  Mr.  Haley,  and  one  was  Mr.  Neely^s 
case. 

Q.  You  had  discovered  the  578  here  which  you 
have  identified  as  Government's  Exhibit  D  ? 

A.     Yes,  sir. 

Q.  And  then  this  inquiry  was  made  by  you  of 
the  Defendant  Short?  A.     Yes,  sir. 

Q.     Prior  to  issuing  a  Marketing  Card  to  the 
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Defendant  Neely  you  were  contacted  by  Miss  Gol- 

sten?  A.     That  is  right. 

Q.  With  regard  to  Government's  Exhibit  7  for 
identification,  Avhich  you  have  identified  as  the  Mar- 
keting Card  Register,  would  you  turn  to  the  entry 
with  regard  to  647,  the  Farm  647? 

Now,  have  you  found  that  entry  here? 

A.     Yes. 

Q.  All  right.  In  addition  to  the  Farm  No.  647, 
is  there  any  desigTiation  of  the  Marketing  Card 
Number  ? 

A.     Yes,  sir,  there  is.  Do  you  want  the  number? 

Q.  I  will  hand  you  Government's  Exhibit  [80] 
E  for  identification,  and  would  you  compare  those? 

Mr.  Whitney:    You  mean  Defendant's  Exhibit  E. 

Mr.  Holohan:  Excuse  me.  Defendant's  Exhibit 
E  for  identification. 

Q.  (By  Mr.  Holohan) :  Is  it  the  same  number 
as  the  Marketing  Card  Register  shows  being  issued? 

A.     Yes,  sir,  it  is. 

Q.  The  actual  writing  on  Government's  Exhibit, 
or  Defendant's  Exhibit  E  was  by  Mrs.  Golsten? 

A.     Yes,  sir. 

Mr.  Holohan:  At  this  time,  we  will  offer  the 
Marketing  Card  Register,  Government's  Exhibit  7 
for  identification,  in  evidence  as  Government's  Ex- 
hibit 7. 

Mr.  Stanfield:    No  objection. 

Mr.  Whitney:    No  objection. 

The  Court:    It  may  be  received. 

The  Clerk:    Government's  Exhibit  7  in  evidence. 
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(Said  Marketing  Card  Register  was  received 
in  evidence  and  marked  as  Government's  Ex- 
hibit 7.) 

Q.  (By  Mr.  Holohan) :  Now,  with  regard  to 
Government's  Exhibits  E  and  F,  or  Defendant's 
Exhil)its  E  and  F,  I  believe  they  are  exhibits  you 
hold  in  your  hand,  are  they  not? 

A.    Yes,  sir. 

Q.  Having  gone  over  this  matter  with  Mr.  Whit- 
ney, and  [81]  seen  these  other  documents,  does  that 
now  refresh  your  memory  as  to  who  prepared  the 
notice  which  is  marked  Government's  Exhibit  11-E, 
I  believe? 

A.     This  11-E  was  prepared  by  myself. 

Q.    You  prepared  Government's  Exhibit  ll-E? 

A.     Yes,  sir. 

Q.     And  why  did  you  prepare  it? 

A.     Prepared  it  on  Mr.  Short's  instructions. 

Q.     That  is  the  Defendant  Short  here? 

A.     Yes,  sir. 

Q.     All  right. 

A.  The  circumstances,  I  don't  know.  He  asked 
me  to  prepare  this  notice.  He  had  it.  It  was  signed 
by  Mr.  Haley.  I  typed  it  up  and  placed  it  in  the 
man's  Farm  Folder. 

Q.  Did  Mr.  Haley  sign  it  after  it  was  typed  up, 
or  before?  A.     It  was  signed  before. 

Q.  Was  that  not  unconunon  for  the  County  Com- 
mitteemen to  sign  certain  dociunents  in  blank  for 
action  by  the  office  down  there? 

A.     No,  sir.  It  was  done. 
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Q.     It  was  done  ? 

A.     To  speed  the  operation. 

Q.  In  this  particular  instance,  Government's 
Exhibit  11-E  for  identification  was  such  an  in- 
stance? The  Committeeman  Henry  B.  Haley  had 
signed  it  in  blank,  and  you  were  directed  then  by 
[82]  the  Defendant  Short,  to  prepare  the  document? 

A.     Yes,   sir,  that  is   correct. 

Q.  From  what  source  did  you  get  the  figure  for 
the  allotment? 

A.     Mr.  Short  gave  me  the  figure  of  367.7. 

Q.     And  it  was  dated  as  of  December  1st,  1956  ? 

A.     Yes,  sir. 

Q.     Is  that  alDout  the  date  that  you  i>repared  it? 

A.    No. 

Q.     When  did  you  prepare  it? 

A.  I  would  say  it  was  prepared  sometime  in 
November. 

Q.     Of  what  year?  A.     Of  1956. 

Mr.  Holohan :  At  this  time  the  Government  of- 
fers in  evidence  Government's  Exhibit  11-E  for 
identification  as  Government's  Exhibit  11-E. 

Mr.  Whitney:    Is  that  the  one  that  shows — — 

Mr.  Holohan:  That  is  the  one  that  show^s  this 
figure.  (Handing  to  counsel.) 

Mr.  Whitney:    No  objection  to  11-E. 

Mr.  Holohan:  We  will  also  offer  in  evidence 
Government's  Exhibit  11-F  for  identification  as 
Government's  Exhibit  11-F. 

Mr.  Whitney:  No  objection  to  11-F  as  far  as 
Mr.  Neely  is  concerned.  [83] 
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Mr.  Stanfield:    No  objection  to  11-E. 

The  Court:    It  may  be  received. 

Mr.  Stanfield:    No  objection  to  11-F. 

Mr.  Holohan:    May  11-F  be  received? 

The  Court :    It  may  be. 

The  Clerk:  Government's  Exhibits  11-E  and 
11-F  in  evidence. 

(Said  documents  were  received  in  evidence 
and  marked  as  Grovemment's  Exhibits  11-E  and 
11-F.) 

Q.  (By  Mr.  Holohan)  :  Government's  Exhibit 
11-F  in  evidence  is  the  original  Allotment  Notice 
dated  December  1st,  1955?  A.    Yes,  sir. 

Q.     That  is  for  the  crop  year  1956? 

A.     That  is  right. 

Q.  And  this  11-E  was  the  one  you  were  directed 
to  issue  later  on?  A.     Later  on,  yes,  sir. 

Q.  This  was  issued,  as  you  recall,  sometime  in 
December,  1956? 

A.     November,  sometime  in  November. 

Q.  Or  November.  What  happened  to  the  white 
sheet  that  is  part  of  11-E  ? 

A.     That  I  don't  know. 

Q.     You  did  not  cause  it  to  be  mailed  out?  [84] 

A.     No,  sir,  I  don't  think  so. 

Q.  Now,  at  the  time  that  you  found  these  578's 
in  the  Defendant's  drawer,  I  take  it  that  is  the 
drawer  down  there  at  the  office,  his  regular  desk 
drawer  down  at  the  Pinal  County  Office? 

A.    Yes,  sir. 
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Q.  Besides  Government's  Exhibit  11-D,  how 
many  other  578's  were  there? 

A.  I  don't  recall  off-hand.  There  were  niaybe  a 
dozen. 

Q.     About  12?  A.     I  would  say. 

Q.  All  right.  And  roughly  how  many  farms  do 
you  cover  by  the  office  down  there  in  the  cotton 
program  ? 

A.     Somewhere  around  900  to  1000. 

Q.  Nonnally  these  578's  are  part  of  the  Farm 
Folder  which  you  have  identified  earlier  today? 

A.     That  is  right. 

Mr.  Holohan :  That  is  all  on  redirect,  your  Honor. 

Recross  Examination 

Q.  (By  Mr.  Whitney)  :  Mr.  Mathis,  do  you  know 
why  those  578's  were  in  that  desk,  these  fonn  578's, 
why  they  were  in  the  desk? 

A.     Do  I  know  why  they  were  in  the  desk? 

Q.    Yes.  [85] 

A.     No,  sir. 

Q.  When  you  were  manager  down  there,  and 
you  wanted  to  discuss  a  matter  with  a  farmer  in 
connection  with  that,  did  you  init  anything  in  the 
desk  to  remind  you  of  it?  A.     Yes,  sir. 

Q.  And  Mr.  Short  may  have  put  that  in  his 
desk  for  the  same  purpose? 

Mr.  Holohan:    I  object  to  that  as  speculation. 

The  Court:    Yes,  sustained. 

Q.     (By  Mr.  Whitney)  :    Now,  the  United  States 
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Attorney  asked  you  with  reference  to  the  Mr.  Beggs 

and  Mr.  Haley  overplanting. 

You  testified  here,  I  believe,  in  cause  Number 
14,380,  United  States  of  America  versus  John  E. 
Beggs,  is  that  light? 

A.     Yes,  sir,  I  testified. 

Q.  And  at  that  time  didn't  you  pick  out  several 
farms  that  were  overplanted  out  of  the  control 
register  ? 

A.     On  the  control  register,  yes,  sir. 

Q.  And  it  shows  that  there  was  overplanting  and 
no  cotton  destroyed. 

A.  That's  what  it  shows  on  the  control  register, 
yes,  sir. 

Q.     And  they  still  got  their  Marketing  Cards? 

A.     Yes,  sir. 

Mr.  Whitney:    That  is  all.  [86] 

Redirect  Examination 

Q.  (By  Mr.  Holohan) :  You  were  not  asked 
whether  the  578's  of  the  x>articular  farm  actually 
showed  compliance,  and  whether  or  not  they  were 
in  compliance,  but  what  the  work  sheets  showed? 

A.     That  is  right. 

Q.  Also  on  the  penalty  matter,  which  I  over- 
looked for  the  moment,  you  were  instructed  by  the 
State  Office  to  hold  off  the  assessment  of  penalty? 

A.     That  is  right. 

Q.  You  knew  of  the  existence  of  a  criminal  case 
against  the  Defendant,  didn't  you  ? 

A.     Yes,  sir,  we  did. 
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Q.  You  testified  in  the  grand  jury  hearing  in 
January  of  1957?  A.     That  is  right. 

Q.  And  the  State  Office  also  knew  of  such  ex- 
istence? A.     That  is  right. 

Q.  Was  there  any  mention  in  your  instructions 
about  the  fact  of  the  pendency  of  a  criminal  case? 

A.  I  don't  really  remember.  I  think  it  was  some- 
thing to  the  effect  that  until  litigation  was  straight- 
ened out  in  this  matter,  to  withhold  the  penalty 
statement  from  Mr.  Neely. 

Q.  What  was  the  computation?  What  was  the 
amount  of  x^enalty?  [87] 

A.  I  don't  remember  now.  Somewhere  in  the 
neighborhood  of  32,  33  thousand,  I  believe.  • 

Q.     It  was  what? 

A.     Somewhere  around  30  thousand,  I  believe. 

Mr.  Holohan:    That  is  all. 

Mr.  Stanfield:    No  questions  at  this  time. 

Mr.  Whitney:  That  is  all,  but  we  don't  care 
about  releasing  Mr.  Mathis. 

The  Court :    All  right.  That  is  all. 
(Witness  excused.) 

Mr.  Hays:  I  will  call  Elizabeth  Treadway  Out- 
law. 

ELIZABETH  TREADWAY  OUTLAW 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Hays) :    Will  you  state  your  name, 
please  ? 
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A.     Elizabeth  Treadway  Outlaw. 

Q.  You  were  formerly  Elizabeth  Treadway,  is 
that  correct  ?  A.    Yes,  sir. 

Q.    Have  you  been  recently  married? 

A.     Yes,  sir. 

Q.     How  recently?  [88] 

A.    Last  June  is  a  year  ago. 

Q.    Where  do  you  live,  Mrs.  Outlaw  ? 

A.  I  live  in  a  little  place  called  Mira  Loma,  out 
about  20  miles  from  San  Bernardino. 

Q.     That  is  California?  A.     California. 

Q.  You  formerly  lived  in  Arizona,  in  the  Phoe- 
nix area,  is  that  correct?  A.     Yes,  sir. 

Mr.  Hays:  Will  you  mark  these  for  identifica- 
tion, please. 

The  Clerk:  Government's  Exhibits  13- A,  13-B, 
and  13-C  for  identification. 

(Said  documents  were  marked  as  Govern- 
ment's Exhibits  13- A,  13-B,  and  13-C  for  iden- 
tification.) 

Q.  (By  Mr.  Hays)  :  Mrs.  Outlaw,  in  the  years 
past,  did  your  family  own  some  property  down  in 
Pinal  County?  A.     Yes,  sir. 

Q.  I  will  hand  you  Government's  Exhibit  13-C 
for  identification,  and  ask  you  to  look  at  that. 

A.  Well,  I  can't  remember  the  land  very  well, 
but  I  am  sure  that  is  correct. 

Q.     This  was  a  patent,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  in  there  a  Charles  Treadway  is  men- 
tioned, is  that  correct?  A.     Yes,  sir.  [89] 
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Q.     And  who  is  that  Charles  Treadway? 

A.     That  is  my  ex-husband. 

Q.     He  was  your  husband,  is  that  correct  ? 

A.     That  was  my  husband,  yes,  sir. 

Q.  I  hand  you  Grovemment^s  Exhibit  13-B  for 
identification,  and  what  is  that? 

A.     Warranty  Deed. 

Q.     A  Warranty  Deed?        A.     Yes,  sir. 

Q.  In  there  an  Elizabeth  Treadway  and  an  Earl 
Treadway,  or,  rather,  a  Charles  Treadway  and  Eliz- 
abeth Treadway  convey  to  an  Earl  Treadway. 

A.     That  is  right. 

Q.     Is  that  correct?  A.     That  is  correct. 

Q.  I  hand  you  Government's  Exhibit  13-A  for 
identification,  and  what  is  that? 

A.     Warranty  Deed. 

Q.  And  in  that  deed  an  Earl  Treadway  conveys 
to  Elizabeth  Treadway,  is  that  correct? 

A.     That  is  right. 

Q.     Is  that  Elizabeth  Treadway  you? 

A.     Yes,  sir.  [90] 

Q.  And  what  description  does  that  cover?  Can 
you  read  the  description? 

Mr.  Whitney:     It  speaks  for  itself. 

A.  (By  the  Witness)  :  Lot  3  and  4.  That  is  the 
same. 

Q.  (By  Mr.  Hays) :  And  these  all  cover  the 
same  proi)erty,  is  that  correct? 

A.     That  is  right. 

Mr.  Hays:  At  this  time  we  will  offer  in  evi- 
dence Government's  Exhibits  13-A,  B,  and  C. 
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Mr.  Whitney:  If  the  Court  pleases,  on  those 
exhibits  13-A,  13-B,  and  13-C,  the  Defendant  Neely 
objects  to  them  on  the  groimds  there  is  no  founda- 
tion for  their  introduction.  They  are  incompetent, 
irrelevant,  and  immaterial  as  far  as  this  case  is 
concerned. 

In  other  words,  they  are  not  ]:)inding  on  the  De- 
fendant Neely. 

Mr.  Stanfield:    We  make  the  same  objection. 

The  Court:    Objection  overruled. 

The  Clerk:  Government's  Exhibits  13- A,  13-B, 
and  13-C  in  evidence. 

(Said  documents  were  received  in  evidence 
as  Government's  Exhibits  13- A,  13-B,  and  13-C, 
respectively.) 

Q.  (By  Mr.  Hays)  :  Mrs.  Outlaw,  referring  to 
the  land  described  in  Government's  Exhibits  13-A, 
13-B,  and  13-C,  those  deeds  I  showed  you.  [91] 

A.     Yes,  sir. 

Q.     Was  that  land  ever  farmed? 

A.     Well,  there  was  80  of  it  farmed  one  year. 

Q.     And  what  year  was  that? 

A.  That's  what  I  can't  say,  but  it  must  have 
been  in  1947  or  8. 

Q.     Has  it  been  farmed  since  1950? 

A.     No,  sir. 

Q.     What  state  is  the  land  in  ? 

A.     It  has  gone  back  to  desert. 

Q.     It  has  gone  back  to  desert  ?  A.     Yes,  sir. 

Q.     Do  you  know  the  defendant  Joe  Short? 

A.     ISTo,  sir. 
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Q.    Do  you  know  the  defendant  Rex  Neely? 

A.     No,  sir. 

Q.     Do  you  know  a  W.  R.  Burns  ? 

A.     No,  sir. 

Q.  Has  that  property  been  under  lease  since 
1950?  A.     No,  sir. 

Q.     It  hasn't? 

A.     No,  sir.  To  my  knowledge,  it  hasn't. 

Mr.  Whitney:    I  beg  your  pardon? 

The  Witness:    To  my  knowledge,  it  has  not. 

Mr.  Hays:    That  is  all,  your  witness.  [92] 

Mr.  Whitney:  I  have  no  questions  on  behalf  of 
Neely. 

Mr.  Stanfield:    No  questions. 

Mr.  Hays:  That  is  all,  thank  you.  May  this  wit- 
ness be  excused,  please  ? 

Mr.  Whitney :    Oh,  yes. 

Mr.  Hays:    You  are  excused,  and  you  may  leave. 

(Witness  excused.) 
Mr.  Hays:    Mr.  Wolfe. 

RAY  WOLFE 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Hays)  :    State  your  name,  please. 
A.    Ray  Wolfe. 

Q.     Where  do  you  live  ?  A.     Youngsto^vn. 

Q.     And  by  whom  are  you  employed? 
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A.  Youngstown  Land  and  Development  Com- 
pany. 

Q.     By  whom  were  you  employed  in  1956? 

A.  The  United  States  Department  of  Agricul- 
ture. [93] 

Q.     And  in  what  capacity? 

A.  I  was  the  farmer  field  man  for  the  southern 
part  of  the  state,  out  of  the  State  Office.  State  Office 
Representative. 

Q.     In  simpler  language,  what  was  your  job? 

A.  Well,  I  was  responsible  for  the  over-all  ad- 
ministration of  the  various  programs  assigned  to 
the  counties  that  were  in  my  district. 

Q.     And  you  worked  out  of  the  State  Office? 

A.     That  is  right. 

Q.  Had  you  been  employed  previously  by  the 
Department  of  Agriculture?  A.     Yes. 

Q.     In  what  capacities? 

A.  As  a  clerk  in  the  County  Office,  to  begin 
with.  Later  County  Office  Manager,  and  then  finally 
the  position  I  just  mentioned. 

Q.     Do  you  know  the  Defendant  Short? 

A,     Yes,  I  do. 

Q.     Do  you  know  the  Defendant  Neely? 

A.     Yes. 

Q.  Did  you  have  occasion  to  visit  the  Defendant 
ISTeely'p  Pinal  County  fanii  in  1956? 

A.    Yes,  I  did. 

Q.     About  when  was  that?  [94] 

A.     I  believe  it  was  the  latter  part  of  December. 
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Q.  Who  was  present  at  that  time  when  you 
visited  the  farm,  if  anybody? 

A.     A¥ho  was  present  with  me? 

Q.     Yes.  A.     H.  L.  Mathis. 

Q.     What  was  the  purpose  of  your  visit? 

A.     To  measure  Mr.  Neely's  farm. 

Q.     Did  you  see  Mr.  Neely?  A.     Yes. 

Q.  Did  you  have  any  conversation  with  Mr. 
Neely  ?  A.    Yes. 

Q.  And  during  that  conversation,  who  was 
present? 

A.     Mr.  Mathis,  myself,  and  Mr.  Neely. 

Q.     What  was  said? 

A.  Well,  when  we  arrived  there  at  the  farm, 
Mr.  Neely  came  there,  there  was  the  three  of  us 
talking,  and  I  don't  remember  just  exactly  how  it 
got  started,  l^ut  we  soon  made  it  known  that  we 
vs^^ere  there  to  measure  the  farm. 

And  he  wanted  to  know  why,  or  what  it  was 
about,  and  how  come  his  farm. 

And  we  told  him  that  there  was  several  farms 
that  we  had  been  instinicted  to  measure.  We  had 
received  instructions  from  the  State  Committee,  and 
we  weren't  at  liberty  to  go  into  it  any  further.  And 
so  it  was  all  right  with  him  for  us  to  go  ahead 
and  measure  his  farm,  which  we  did. 

Q.  Did  you  have  any  further  conversations  after 
the  measurement? 

A.     I  think  so.  One  time,  maybe  twice. 

Q.     All  right,  when? 

A.     Well,  I  can't  be  sure  exactly  when.  I  know 
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on  one  occasion  at  a  time  we  measured  there,  we 
were  talking  about  the  fact  that  he  was  over- 
planted,  had  more  cotton  than  his  allotment,  and 
he  made  mention  of  a  lease  that  he  had  for,  as  I 
recall,  60  some-odd  acres  of  cotton. 

Q.     What  year  was  this  in? 

A.  1956.  And  I  asked  him  if  he  had  the  lease, 
and  he  said  he  would  see  if  he  could  find  it,  and 
he  was  going  to  bring  it  into  the  office  if  he  could 
find  it. 

Then  I  talked  to  him  in  town,  I  think  at  the 
hotel  where  H.  L.  Mathis  was  working  on  week- 
3nds  at  one  time. 

Q.     Who  was  present  at  that  conversation? 

A.     H.  L.,  and  he,  and  myself. 

Q.     All  right.  And  what  was  said? 

A.  I  don't  recall  exactly.  I  know  that  he  w^as 
interested  in  knowing  just  exactly  what  his  posi- 
tion was,  which  we  weren't  in  any  position  to  tell 
him  at  the  time,  other  than  we  were  measuring  it, 
his  cotton. 

He  wanted  to  know  about  what  it  was  going  to 
cost  him.  I  remember  that  that  was  a  question  quite 
often  asked  [96]  of  anyone  who  had  excess  cotton. 
We  often  said — I  forget  now  in  1956  whether  it 
was  150  or  175  dollars  an  acre,  which  was  roughly 
the  penalty  on,  say,  Pinal  County's  average,  and 
I  think  probably  that  I  roughly  multiplied  the  nmn- 
ber  of  acres  that  he  was  overplanted,  times  either 
150  or  175  dollars,  and  I  probably  stated  that  it 
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would  probably  cost  him  at  least  that  much,  that  I 

didn't  know  what  further  would  happen. 

Q.  Did  you  have  any  further  conversation  with 
the  Defendant  Neely  al)out  this'^ 

A.     I  don't  recall  it. 

Q.  Are  you  familiar  with  the  Release  and  Re- 
apportionment procedure  that  was  used  in  Pinal 
County  in  1954?  A.    Yes. 

Q.    What  was  the  procedure? 

A.  Well,  in  1954  in  Pinal  County,  at  least,  it 
was  being  allowed  for  allotment  from  one  farm  to 
be  released? 

Q.     What? 

A.  It  was  being  allowed  for  the  allotment  from 
one  fann  to  be  released  back  to  the  County  Com- 
mittee with  specific  instructions  to  the  County  Com- 
mittee that  it  be  reapportioned  to  a  specific  farm. 

Q.     Was  that  x^rocedure  used  in  1955  and  1956? 

A.  Well,  I  am  sure  it  was  not.  In  1956  I  know 
it  was  not.  In  1955,  I  can't  answer  that  positively, 
but  I  don't  believe  that  it  was.  [97] 

Mr.  Hays:    That  is  all,  your  Avitness. 

Cross  Examination 

Q.  (By  Mr.  AVhitney) :  Now,  your  talk  with 
Neely  alDout  the  $175  an  acre,  what  he  wanted  to 
find  out  was  what  penalty,  or  what  it  would  cost 
him  ? 

A.  I  would  assume  so.  That  is  the  only  informa- 
tion I  could  possibly  even  guess  at. 
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Q.  As  a  matter  of  fact,  didn't  you  have  this 
penalty  figured  once  on  Mr.  Neely's  farm? 

A.  I  can't  be  sure  if  we  did  on  Mr.  Neely^s.  On 
some  of  the  cases  that  have  gone  before,  I  do  know 
for  a  fact.  It  is  likely  we  did.  The  record  would 
probably  bear  it  out  one  way  or  the  other.  From 
my  own  recollection,  I  can't  state  definitely. 

Q.  Where  would  you  find  that  in  the  record,  do 
^ou  know? 

A.  All  I  know  is  this.  At  one  time  we  in  the 
County  Office,  on  farms  that  we  had  established 
were  overplanted,  we  prepared  these  notices  of 
penalty  due  for  overplanted  farms.  However,  we 
never  sent  them  out. 

Q.  Why  w^ere  the}^  not  sent  out? 

A.  They  were  not  sent  out,  no. 

Q.  Why? 

A.  We  were  instructed  not  to  send  them  out. 

Q.  By  whom?  [98] 

A.  I  was  instructed  by  the  State  Office.  I  be- 
lieve it  originated  in  the  Legal  Department.  Our 
understanding  was  that  the  criminal  aspects  of  the 
case  were  to  be  settled  jmor  to  the  civil. 

Q.  In  other  words,  rather  than  employ  any  such 
civil  penalty,  they  were  going  to  proceed  criminally  ? 

A.    Yes. 

Q.     And  they  did  in  some  cases,  didn't  they? 

A.    Yes. 
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Q.  Some  cases  that  are  through,  and  some  that 
are  coming  up,  and  this  one  ?  A.    Yes. 

Q.  Now,  then,  who  sent  out  those  notices  of 
penalty  ?  Would  it  be  Mr.  Mathis  ? 

A.  It  would  be  a  function  of  the  County  Office, 
and  if  at  that  time  Mr.  Mathis  was  the  County 
Office  Manager,  that  would  be  his  responsibility,  yes. 

Q.  And  of  course,  if  he  got  instructions  from 
the  State  Office,  or  from  the  Government  agents, 
he  would  not  send  them  out,  if  he  got  those  in- 
structions? A.     That  is  right. 

Q.  You  know  as  a  matter  of  fact  that  the  pen- 
alty for  Mr.  Neely  for  1956  was  prepared? 

A.  No,  I  can't  state  that  as  a  fact.  I  don't  recall 
it  specifically.  [99] 

Q.     But  it  may  have? 

A.     It  may  have,  yes. 

Q,  Mr.  Mathis  would  probably  know  that  better, 
wouldn't  he? 

A.    He  might.  I  don't  know. 

Mr.  Wliitney:    That  is  all. 

Mr.  Stanfield:     No  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 

The  Court :  The  Court  will  stand  at  recess  until 
ten  tomorrow  morning. 

(Thereupon  an  adjournment  was  taken  to  the 
following  morning,  Thursday,  September  11, 
1958,  at  the  hour  of  ten  o'clock.)  [100] 
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Thursday,  September  11,  1958 
Ten  O'clock  A.M. 

Court  convened  pursuant  to  adjournment. 

Present:  The  same  as  before. 

The  Court:    You  may  continue. 

Mr.  Hays:    We  will  call  Mr.  Curry  Love. 

CURRY  LOVE 
called  as  a  witness  in  behalf  of  the  G-overnment, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Hays) :    State  your  name,  please. 

A.     Curry  Love. 

Q.     Where  do  you  live? 

A.     Casa  Grande,  Arizona. 

Q.     By  whom  are  you  employed? 

A.  At  present,  I  am  employed  by  the  Palm  Val- 
ley School  in  Palm  Springs,  California.  [101] 

Q.  During  the  summer,  did  you  have  other  em- 
ployment in  the  past?  A.     Yes,  I  did. 

Q.  Specifically  during  the  year  1956,  in  the  sum- 
mer did  you  have  other  emx>loyment? 

A.  Yes,  I  worked  for  the  Pinal  County  Agricul- 
tural Stabilization  and  Conservation  Committee. 

Q.     Had  you  worked  there  prior  to  that  summer? 

A.    Yes,  I  had. 

Q.  How  many  years,  or  how  many  summer 
periods  ? 

A.     Approximately  five.  I  am  not  sure  of  that. 

Q.     I  hand  you  Government's  Exhibit  11-D  for 
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identification,  and  ask  you  to   examine  it,  if  you 

will.  And  what  is  that? 

A.  That  is  a  Fonn  we  call  a  578,  which  covers 
the  cotton  acreage  on  a  fann,  a  produce  farm. 

Q,     To  whom  does  that  pertain? 

A.     Rex  Neely. 

Q.     And  for  what  year?  A.     1956. 

Q.  Have  you  ever  seen  that  specific  document 
before  ? 

A.     Well,  I  am  not  sure.  Yes,  I  have.  Yes,  I  have. 

Q.     Now,  have  you  seen  it  before? 

A.     Yes,  I  have. 

Q.  Did  you  ever  discuss  that  document  with  the 
Defendant  Short?  [102] 

A.     I  did,  3^es. 

Q.     When  ?  A.     In  the  suimner  of  1956. 

Q.     And  where? 

A.     In  the  Pinal  County  Office. 

Q.     And  who  was  present? 

A.     Mr.  Short  and  myself. 

Q.     And  what  was  said? 

Mr.  AVhitney:  I  object  to  it,  as  far  as  Mr.  Neely 
is  concerned,  because  Mr.  Neely  was  not  present. 

The  Court:    All  right,  go  ahead. 

Mr.  Hays:  Go  ahead  and  answer.  AYhat  was 
said? 

A.  (By  the  Witness) :  Before  I  sent  out  the  no- 
tices to  the  farmers,  that  was  one  of  my  duties  to 
send  out  the  notices,  I  gave  the  forms  to  Mr.  Short 
to  look  over,  and  he  said  to  hold  this  one  out,  not  to 
send  the  notice  immediately  on  it. 
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Q.  (By  Mr.  Hays)  :  Did  you  have  any  further 
conversation  with  Mr.  Short  concerning  that  par- 
ticular document '^ 

A.  Yes.  I  kept  the  form  in  my  desk  for  a  while. 
I  don't  remember  exactly  how  long.  I  asked  Mr. 
Short  at  least  twice,  I  am  not  sure  how  many  times, 
about  it,  and  he  put  me  off  some  Avay.  And  then 
finally  I  took  the  form  in  to  him,  and  just  gave  it  to 
him,  gave  it  to  him  in  his  room. 

Q.     Is  that  the  last  time  you  saw  the  document  *? 

A.  That,  as  far  as  I  can  recall,  is  the  last  time 
I  saw  the  form. 

Mr.  Hays:    Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Whitney)  :  Who  made  the  pencil 
notations  of  the  acreage  on  that  one? 

A.     Those  are  my  figures. 

Q.     And  on  the  back  end? 

A.     Those  are  mine,  too. 

Q.     Were  you  the  computer  down  there? 

A.  There  were  three  computers,  I  believe,  that 
year. 

Q,  I  note  it  contains  supposedly  the  signature  of 
the  computer,  Dorothy  Pryor.  Do  you  know  how 
that  came  to  ])e  there? 

A.  No,  I  don't,  unless  we  worked  it  together. 
It  is  one  of  the  first  maps  we  did,  according  to  its 
number.  It  is  Map  1-2,  Volume  I,  Map  2,  and  that 
would  be  one  of  the  first  ones  we  did.  Perhaps  we 
did  it  together.  I  am  not  sure. 
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Q.  How  long  did  you  say  you  had  that  in  your 
desk?  A.     I  can't  be  sure. 

Q.     Can  you  approximate  it?  [104] 

A.  I  would  approximate  it  a  month  or  five 
weeks. 

Q.     And  what  period  of  time  was  that? 

A.     I  couldn't  pinpoint  the  date  on  it. 

Q.     Was  it  prior  or  later  than  October,  1956  ? 

A.     It  was  prior. 

Q.  Prior.  And  do  you  remember  when  you  gave 
that  to  Mr.  Short? 

A.  No,  I  don't  remember  the  specific  date  on 
that  either. 

Q.  And  Mr.  Neely,  at  the  time  you  had  this,  you 
didn't  show  it  to  Mr.  Neely?  A.     No,  sir. 

Q.     Did  you  know  Mr.  Neely  at  that  time  ? 

A.     I  did  not. 

Mr.  Whitney :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Stanfield)  :  Mr.  Love,  you  stated 
first  of  all  that  you  do  not  know  exactly  when  you 
finished  preparing  this  document,  is  that  right? 

A.  I  am  not  sure  wiien  it  was  finished.  I  pre- 
sume it  was  early,  because  it  was  one  of  the  first 
maps  that  was  done.  Map  1-2,  Volume  I,  Book  2, 
which  was  done  early,  I  am  sure. 

Q.  It  was  one  of  the  first  of  the  forms  578  that 
were  computed,  and  that  fixes  the  time  in  your 
mind?  [105]  A.     That  would  l^e  correct. 

Q.     Now,    have   you    any    recollection    that   Mr. 
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Short  was  employed  there  at  the  time  as  Office  Man- 
ager? A.     Yes,  he  was. 

Q.  Were  you  w^orking  in  the  office  at  that  time, 
or  were  you  working  outside  the  office  ? 

A.     In  the  office. 

Q.  And  you  had  plenty  of  occasion  to  see  Mr. 
Short  in  the  office,  did  you  not  ?  A.     Yes. 

Q.  At  the  time  you  prepared  this  document,  you 
would  know  whether  Mr.  Short  was  working  full 
time  or  not,  wouldn't  you  ?  A.     Yes. 

Q.     And  how  was  he  working  at  that  time  ? 

A.  Well,  I  can't  pinpoint  it  as  far  as  the  578 
goes.  I  know  that  he  was  off  sometimes  during  that 
summer,  but  whether  it  was  then,  I  am  sorry,  I 
can't  recall. 

Q.  When  did  your  employment  with  the  office 
end  in  that  summer? 

A.     In  the  middle  of  September. 

Q.     I  see.  You  are  a  school  teacher,  are  you  not? 

A.     That  is  correct. 

Q.  And  you  w^ent  back  to  Palm  Springs  to  teach 
school  as  was  your  habit? 

A.     That  is  right.  [106] 

Q.  Were  you  employed  at  the  office  when  Mr. 
Short  had  his  stroke  in  early  September  ? 

A.     I  was. 

Q.  And  isn't  it  a  fact  that  prior  to  that,  prior  to 
the  time  that  he  had  the  stroke  he  had  been  in  ill 
health  ?  A.     That  is  correct. 

Q.     And  isn't  it  a  fact  that  from,  oh,  perhaps  the 
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middle  part  of  July  lie  had  only  been  working  a 

couple  of  days  a  week  in  the  office  ?  A.     Yes. 

Q.  And  that  as  a  result  of  his  curtailment  of 
time  in  the  office,  much  of  the  paper  work  had  got- 
ten behind,  isn't  that  right  ?  A.     Yes. 

Mr.  Stanfield:    No  fuii;her  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hays)  :  Mr.  Love,  in  response  to  a 
question  from  Mr.  Whitney,  you  said  you  had  asked 
Mr.  Short  about  sending  the  notices  out. 

Now,  what  were  those  notices'? 

A.  They  w^ere  notices  of  overplant,  or  of  compli- 
ance in  relation  to  the  cotton  acreage.  [107] 

Q.  In  this  particular  instance,  what  would  it 
have  been,  a  notice  of  overplant,  or  a  notice  of  com- 
pliance (handing  document  to  witness)  ? 

A.  I  can't  tell  from  this  document,  but  I  recall 
the  incident.  It  was  overplant. 

Q.  It  was  a  notice  of  overplant  that  would  have 
been  sent  out  when  you  asked  about  it,  is  that  cor- 
rect? A.     That  is  right. 

Mr.  Hays:    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  AVhitney) :  Mr.  Love,  you  don't 
know  whether  the  notice  of  overplant  was  ever 
sent  out? 

A.     No,  I  don't  know  if  it  was  ever  sent  out. 

Q.  Did  you  have  anything  to  do  with  preparing 
the  notice? 
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A.  I  simply  gave  them  to  Mr.  Short,  and  then 
when  he  okayed  them,  I  took  them  in  to  a  girl,  and 
she  sent  them.  She  typed  the  notices  out. 

Q.     What  was  the  name  of  the  girl  ? 

A.  I  believe  it  was  Pauline  Doster  then.  I  be- 
lieve she  was  the  girl  that  sent  it. 

Q.  You  had  nothing  to  do  with  the  management 
3f  that  office,  did  you  ?  [108]  A.     No,  sir. 

Q.  In  other  words,  you  were  just  an  employee 
and  did  what  you  were  told  ? 

A.     That  is  right. 

Q.  The  question  of  Mr.  Short's  illness  was 
brought  u]>.  Do  you  remember  when  he  was  in  the 
iiospital  ? 

A.  I  believe  it  was  the  early  part  of  September. 
It  was  just  prior  to  before  I  left,  I  know. 

Q.  And  do  you  know  where  he  was?  Was  Mr. 
Short  in  the  hospital,  or  working  part-time  on  the 
3rd  of  October,  1956? 

A.     That  I  couldn't  say. 

Q.     You  haven't  any  recollection  of  that? 

A.  I  wasn't  there  at  that  time.  I  left  the  middle 
of  September. 

Q.     When  did  you  leave? 

A.     The  middle  of  September. 

Mr.  Whitney :    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Stanfield)  :  Mr.  Love,  did  you  have 
occasion  to  talk  with  Mr.  Short,  or  at  least  see  him 
after  September  8th  of  that  year? 
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A.  I  can't  recall.  I  did  see  him  in  the  hospital, 
yes.  But  I  went  down  to  the  hospital  with  Mr. 
Mathis  to  see  Mr.  Short  once.  The  time  I  don't  re- 
call, whether  it  was  then  [109]  or  not,  I  don't  know. 

Q.  Did  you  have  an  opportunity  to  observe  him 
at  that  time?  A.     Yes,  I  did. 

Q.  Would  you  describe  his  condition  as  it  ap- 
peared to  you. 

A.     For  one  thing,  he  couldn't  speak 

Mr.  Holohan :    I  object  to  that  as  immaterial. 

The  Court :    He  may  answer. 

A.  (By  the  Witness) :  He  couldn't  speak.  He 
couldn't  express  himself.  He  would  vrrite  or  point. 

Q.  (By  Mr.  Stanfield) :  I  see.  I  would  also  like 
to  ask  this,  Mr.  Love.  You  said  earlier  that  you 
finally  gave  to  Mr.  Short  the  Fomi  578  for  the 
Short  Staple  for  the  1956  crop  year,  that  is  correct, 
isn't  it?  A.     That  is  correct. 

Q.  Isn't  it  a.  fact  that  this  is  only  one  of  a  num- 
ber of  578  forms  which  were  held  up  for  one  reason 
or  another? 

A.     Yes,  there  were  more  than  one. 

Q.  And  that  this  wasn't  an  unusual  occurrence 
at  all? 

A.     No,  there  were  other  instances  of  the  same. 

Mi\  Stanfield:    Thank  you. 

Mr.  Hays:    No  further  questions.  [110] 

Recross  Examination 

Q.  (By  Mr.  Whitney)  :  Do  you  know  approxi- 
mately how  many  578  forms  were  held  up  in  the 
manner  that  vou  sav  this  was? 
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A.     No.  I  would  be  afraid  to  approximate  it. 

Q.     As  many  as  30  ? 

A.  Perhaps.  Not  for  long,  maybe  for  only  sev- 
eral days. 

Q.  Do  you  know  any  others  that  were  held  up 
for  weeks  ?  A.     I  recall  one. 

Q.    You  don't  recall  one  ?  A.     I  recall  one. 

Q.    Which  one  was  that?  A.    John  Beggs. 

Q.  John  Beggs.  He  was  the  Chairman  at  the 
time  of  the  office  down  there? 

A.     That  is  correct. 

Q.     Do  you  remember  one  from  Mr.  Haley  ? 

A.     I  am  not  sure  that  I  held  one  for  that. 

Mr.  Whitney:    That  is  all.  No  further  questions. 

Mr.  Hays :  That  is  all,  thank  you.  May  this  wit- 
ness be  excused? 

Mr.  Whitney:    No  objection. 

Mr.  Stanfield:    No  objection. 

The  Court :    He  may  be. 

(Witness  excused.)  [Ill] 
Mr.  Hays:    Mr.  Ruth. 

GLENN  L.  RUTH 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Hays) :    State  your  name,  please. 

A.     Glenn  Ruth. 

Q.     Where  do  you  live?  A.     Mesa. 
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Q.  By  whom  are  you  employed,  and  in  what 
capacity  ? 

A.  I  am  employed  by  the  Valley  National  Bank, 
Main  Street  Branch,  in  Mesa,  as  Assistant  Manager. 

Q.  You  were  supposed  to  bring  certain  records 
to  this  trial,  is  that  correct?  A.     That  is  right. 

Q.  If  you  will,  I  will  ask  you  to  hand  me  these 
particular  records,  and  hand  me  the  ledger  sheet, 
please,  and  the  deposit  slips,  and  Recordak. 

A.     I  will  get  these  back  ? 

Q.     Eventually. 

A.  These  are  bank  records.  I  would  like  to  hold 
on  to  them.  [112] 

Mr.  Hays:  If  I  may  have  just  a  moment  to  ex- 
amine these.  This  is  the  first  time  we  have  seen 
them. 

May  these  be  marked? 

The  Clerk:     Government's  Exhibits  numbers  20, 

21,  22,  and  23  for  identification. 

(Said  Bank  Records  were  marked  for  identi- 
fication as  Government's  Exhibits  20,  21,  22,  and 
23,  respectively.) 
Q.     (By  Mr.  Hays)  :     I  hand  you  Government's 
Exhibit  20  for  identification,  and  ask  you  to  state 
generally  what  that  is. 

A.  This  is  a  ledger  sheet,  which  is  the  record  of 
checks  and  deposits  made  by  the  depositor,  covering 
the  period  September  22,  1954,  to —  It  covers  the 
period  from  September  3,  1954,  through  September 

22,  1954. 

Q.     Pertaining  to  what  accoimt? 
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A.     October  15th,  it  covers. 

Q.     Pertaining  to  what  account? 

A.     Rex  L.  Neely  or  Louise  Neely. 

Q.  What  is  your  position  with  the  Valley  Na- 
tional Bank  at  Mesa? 

A.     I  am  assistant  manager. 

Q.  And  you  are  presently  acting  manager,  is 
that  correct,  in  the  absence  of  the  manager? 

A.     In  the  absence  of  the  manager,  yes. 

Q.  And  you  have  this  record  under  your  custody 
and  [113]  control  as  such  manager? 

A.     That  is  right. 

Q.  That  is  a  record  kept  in  the  normal  course  of 
business,  isn't  that  right  ?  A.     That  is  right. 

Q.  And  you  brought  this  from  the  records  of 
the  bank,  is  that  correct?  A.     Right. 

Q.  I  will  hand  you  Grovemment's  Exhibit  21  for 
identification,  and  ask  you  to  state  what  that  is. 

A.  This  is  a  deposit  slip  in  the  amount  of  $1500, 
deposited  October  7th,  1954,  or  it  is  dated  Octol^er 
7th.  We  accepted  it  October  9th,  in  the  name  of  Rex 
L.  Neely. 

Q.  And  that  is  from  the  official  records  of  the 
bank?  A.     Yes. 

Q.  I  band  you  Government's  Exhibit  22  for 
identification,  and  ask  you  to  state  what  that  is. 

A.  This  is  a  Recordak  film  of  checks  and  depos- 
its. That  is  transit  items,  items  on  banks  other  than 
our  own,  covering  the  period  of  October  9,  1954. 

Q.     Are  there  numerous  items  on  that? 

A.     There  are  numerous  items. 
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Q.  Is  there  one  item  on  there  pertaining  to  Rex 
L.  Neely? 

A.  There  is  one.  There  is  a  picture  of  one  check 
on  this  film  of  an  item  deposited  by  Rex  L.  Neely 
on  October  9,  [114]  1954,  in  the  amount  of  $1500. 

Q.  Did  you  cause  a  photostat  of  that  to  be 
made  ?  A.    Yes,  we  did. 

Q.  And  have  you  compared  that  with  the  photo- 
stat, that  item?  A.     I  don't  understand. 

Q.  Have  you  compared  the  photostat  with  the 
item  on  the  Recordak,  which  is  Grovemment's  Ex- 
hibit 22  ?  Are  they  one  and  the  same  ? 

A.     Yes,  the  photostat  was  made  from  the  film. 

Q.  I  hand  you  Government's  Exhibit  23  for  iden- 
tification. Is  that  the  photostat  w^hich  was  made 
from  the  Recordak  which  is  Government's  Exhibit 
22?  A.     It  is. 

Q.  And  this  Recordak  came  from  the  official 
records  of  the  bank  which  are  in  your  custody  and 
control?  A.     It  did. 

Mr.  Hays:  At  this  time  we  offer  in  evidence 
Government's  Exhibits  20,  21,  and  23. 

Mr.  Whitney:  I  w^ould  like  to  ask  the  witness  a 
question  on  voir  dire. 

The  Court :    All  right. 

Q.  (By  Mr.  Whitney)  :  Mr.  Ruth,  this  deposit 
slip  shows  1137,  that  is  apparently  $1500?  [115] 

A.     Right. 

Q.  Where  did  that  number  come  from  in  bank- 
ing parlance?  A.    You  mean  1137? 

Q.    Yes. 
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A.  That  is  a  so-called  transit  number,  which  in- 
dicates the  bank  that  the  check  was  dra\^Tl  on. 

Q.     Is  this  the  one  that  the  check  was  drawn  on  ? 

A.     That  is  right. 

Q.     Where  is  the  1137  there? 

A.     (Indicating.) 

Q.  Oh,  yes.  And  that  is  the  Federal  Reserve 
Bank  at  San  Francisco? 

A.  Federal  Reserve  Bank  at  Los  Angeles.  The 
Los  Angeles  Branch  of  the  Federal  Resei^ve  Bank. 

Q.  Oh,  yes,  of  San  Francisco.  I  notice  that  lots 
of  payments  out  of  this  account  were  overdrafts. 

A.     That  is  right.  There  is  an  overdraft. 

Mr.  Whitney:  The  only  objection  I  have  got, 
your  Honor,  is  this  is  a  copy  of  the  check.  It  seems 
to  me  that  the  original  would  be  the  best  evidence. 
I  object  to  it  upon  that  ground  alone. 

The  Court :    It  may  be  received. 

The  Clerk:  Government's  Exhibits  20,  21,  and 
23  in  evidence. 

(Said  Documents  were  received  in  evidence 
as  Government's  Exhibits  20,  21,  and  23,  re- 
spectively.) [116] 

Mr.  Hays:  We  ask  permission  of  the  Couii:  and 
counsel  to  return  the  Recordak,  Government's  Ex- 
hibit 22  for  identification  to  the  bank.  It  is  for  iden- 
tification only. 

Mr.  Whitney:  Oh,  yes,  you  can  give  it  back  to 
him. 

Mr.  Hays :    That's  all  we  have  of  this  witness. 

Mr.  Whitney:    I  have  no  questions. 
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Mr.  Stanfield:    That  is  all.  No  questions. 
Mr.  Hays:    That  is  all.  May  this  witness  be  ex- 
cused permanently'? 

Mr.  Whitney:    I  think  so. 
The  Court :    He  may  be. 

(Witness  excused.) 

Mr.  Hays:    Mr.  Kennedy. 

DOYLE  S.  KENNEDY 

called  as  a  mtness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Hays) :    State  your  name,  please. 

A.     Doyle  S.  Kennedy. 

Q.     Where  do  you  live?  [117] 

A.     I  live  in  Concord,  California. 

Q.  By  whom  are  you  employed,  and  in  what 
capacity  ? 

A.  I  am  employed  by  the  United  States  Depart- 
ment of  Agriculture,  as  Special  Agent  in  the  Com- 
pliance and  Investigation  Division,  Commodity  and 
Stabilization  Service. 

Q.  Did  you  assist  in  making  the  investigation  in: 
this  case  ?  A.     Yes,  sir. 

Q.     Do  you  know  the  defendant,  Joe  L.  Short  ? 

A.     Yes,  sir. 

Q.  Did  yoTi  ever  discuss  the  matters  involved  im 
this  case  with  Mr.  Short?  A.     I  did. 

Q.     When? 

A.     On  numerous  occasions.  The  first  time  was- 
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the  early  part   of   January,   about  January   10th, 

1957. 

Q.  Then  you  had  subsequent  conversations  with 
him?  A.    Yes,  sir. 

Q.    Wlio  was  present? 

A.  At  the  initial  conversation  with  him,  his  at- 
torney Mr.  Bill  Stanfield  was  present,  and  Mr.  Reed 
Cardon,  another  Special  Agent  of  our  Division. 

Mr.  Hays:  Will  you  mark  these  for  identifica- 
tion. 

The  Clerk:  Government's  Exhibits  14- A,  14-B, 
and  14-C;  and  Government's  Exhibit  15  for  identi- 
fication. [118] 

(Said  Checks  and  Lease  were  marked  for 
identification  as  Government's  Exhibits  14-A, 
14-B,  14-C ;  and  Government's  Exhibit  15.) 

Q.  (By  Mr.  Hays)  :  I  hand  you  Government's 
Exhibit  14-A  for  identification,  and  ask  you  to  ex- 
amine that. 

What  is  it,  just  generally? 

A.  This  is  a  check  drawn,  signed  with  the  name 
of  Rex  L.  Neely,  to  the  order  of  Joe  Short,  draAvn 
on  the  Mesa,  Arizona  branch  of  the  Valley  National 
Bank,  dated  April  5,  1954,  in  the  amount  of 
$1,620.00. 

Q,     Did  you  ever  discuss  that  with  Mr.  Short  ? 

A.    Yes,  sir,  I  did. 

Q.     And  I  will  hand  you  Government's  Exhibit 
Il4-B,  and  ask  you  to  examine  that. 
1    A.     This  is  a  check  drawn  on  the   same  ])ank, 
under  the  date  of  November  22,  1954,  in  the  sum  of 
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$1,410.00,  with  the  name  Rex  L.  Neely  signed  as  the 

drawer,  and  endorsed  by  the  name  of  Joe  L.  Short. 

Q.  I  hand  you  Grovemment's  Exhibit  14-C  for 
identification,  and  ask  you  to  examine  that,  if  you 
will,  please,  and  state  w^hat  it  is? 

A.  This  is  a  check  similar  to  the  other  two, 
drawn  on  the  same  bank,  and  for  the  same  person, 
Joe  L.  Short,  signed  by  Rex  L.  Neely,  dated  Decem- 
ber 9,  1955. 

Q.  Did  you  have  a  conversation  with  Mr.  Short 
regarding  [119]  these  three  items? 

A.     Yes,  sir. 

Q.     Do  you  recall  when  that  w^as? 

A.     That  was  in  the  early  part  of  February,  1957. 

Q.     And  who  was  present? 

A.  At  that  conversation.  Special  Agent  Lloyd 
Johnson  and  I  talked  mth  Mr.  Short. 

Q.  With  regard  to  Govermnent's  Exhibit  14- A,, 
what  was  your  discussion  with  regard  to  that? 

A.     Is  that  the  check  dated 

The  Court :    Just  a  minute. 

'Mv.  Whitney:  I  object  as  to  the  Defendant! 
Neely,  on  the  grounds  there  is  no  connection  with: 
him.  As  to  the  introduction  of  the  checks  them- 
selves, that  is  something  else  again.  His  conversa- 
tions with  Mr,  Short  out  of  the  presence  of  Mr; 
Neely  are  not  admissible. 

The  Court:  It  would  be  admissible  against  Mr. 
Short.  Go  ahead. 

Mr.  Whitney:    Against  Mr.  Short,  that  is  right 
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Q.  (By  Mr.  Hays)  :  Proceed.  What  was  your 
conversation  reg^arding  Government's  Exhibit  14-A? 

A.     That  was  the  check  with  the  earlier  date? 

Q.  I  will  hand  it  to  you,  so  there  will  be  no  con- 
fusion. 

A.  This  is  a  check  for  $1,620.00  dated  April  5, 
1954.  Mr.  Short  stated  that  he  had  received  this 
check  from  [120]  Mr.  Neely  in  payment  for  secur- 
ing excess,  or  extra  cotton  allotment  acreage  for 
him  for  the  crop  year  of  1954. 

Q.  All  right.  With  regard  to  Government's  Ex- 
hibit 14-B  for  identification,  what  was  your  conver- 
sation with  Mr.  Short  regarding  that? 

A.  This  is  the  check  for  $1,410.00  dated  Novem- 
ber 22,  1954. 

Mr,  Short  stated  that  he  had  accepted  this  check 
from  Mr.  Neely  for  securing  extra  cotton  allotment 
for  him  for  the  crop  year  of  1955. 

Q.  Now,  with  regard  to  14-C,  what  was  your  con- 
versation regarding  that? 

A.  This  is  a  check  in  the  amount  of  $1,750.00, 
dated  December  9, 1955. 

Mr.  Short  stated  that  Mr.  Neely  had  paid  him 
this  check  for  securing  cotton  allotment  for  the 
1956  crop  year. 

Q.  When  was  the  first  time  you  saw  these  three 
exhibits  which  we  have  just  referred  to  ? 

A.  I  saw  those  three  checks  first  at  Mr.  Neely's 
home  in  the  early  part  of  January,  1957.  Or  during 
the  month  of  January.  It  might  have  been  past  tlie 
middle  of  the  month. 
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Q.  I  hand  you  Govennxient's  Exhibit  15  for 
identification,  and  ask  you  to  state,  just  generally, 
not  specifically,  what  that  is. 

A.  May  I  correct  my  testimony  of  just  a  minute 
ago?  [121] 

Q.    Yes. 

A.  It  may  have  been  in  February  that  I  saw 
those  cheeks.  And  it  was  at  the  ASC  Office  rather 
than  at  Mr.  Neely's  home. 

Q.     All  right,  proceed. 

A.  May  I  have  the  question  again  on  this, 
please  ? 

Q.  Will  you  tell  us  what  that  is,  just  generally? 
Not  specifically. 

A.  This  appears  to  be  a  Lease  dated  March  30th, 
1954. 

Q.     And  when  did  you  first  see  that  Lease? 

A.  This  I  saw  first  at  Mr.  Neely's  home  in  the 
latter  part  of  January,  1957. 

Q.     And  who  was  present  at  that  time  ? 

A.  Special  Agent  Johnson  and  I  were  there  dis- 
cussing the  matter  with  Mr.  Neely. 

Q.     You  had  some  conversation  with  Mr.  Neely  ? 

A.     Yes,  sir. 

Q.     And  the  conversation  related  to  that  lease? 

A.     Yes,  it  did. 

Q.  And  what  was  said  by  Mr.  Neely  at  that 
time  ? 

A.  Mr.  Neely  stated  that  he  had  obtained  for  the 
1954  crop  year  this  lease  in  exchange  for  his  pay- 
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ment  to  Mr.  Short  of  the,  I  believe  $1,620.00  he  paid 

him  for  the  extra  cotton  allotment. 

Q.  Ajid  Mr.  Neely  gave  this  lease  to  you  and  Mr. 
Johnson,  is  that  correct?  [122]  A.     Yes,  sir. 

Mr.  Hays :  We  offer  Government's  Exhibit  15  in 
evidence. 

Mr.  Whitney:    No  objection  at  all. 

Mr.  Stanfield:    No  objection. 

The  Couii::    It  may  be  received. 

The  Clerk:    Government's  Exhibit  15  in  evidence. 
(Said  Lease  was  received  in  evidence  as  Gov- 
ernment's Exhibit  15.) 

Q.  (By  Mr.  Hays)  :  Did  you  ever  discuss  Gov- 
ernment's Exhibit  15  in  evidence  with  Mr.  Short? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.  It  was,  I  believe,  in  the  early  part  of  Febru- 
ary, 1957. 

Q.     And  who  was  present? 

A.  Special  Agent  Johnson  and  I  discussed  the 
matter  with  Mr.  Short. 

Q.     And  what  was  said? 

A.  Mr.  Short  said  that  he  prepared  this  Lease 
himself  in  the  ASC  Office,  and  that  he  signed  the 
Lease  with  the  name  of  W.  R.  Burns,  which  he  ad- 
mitted was  fictitious.  That  Mr.  Rex  Neely  signed  the 
Lease  in  his  presence,  also. 

Q.  Okay.  Thank  you.  Referring  again  to  Gov- 
ernment's Exhibit  14- A,  B,  and  C,  and  your  conver- 
sation with  Mr.  Short  [123]  regarding  them,  did  he 
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indicate  whether  or  not  he  negotiated  those  checks? 

A.  Yes,  sir.  He  stated  with  respect  to  these 
checks  that  the  first  two,  Grovemment's  Exhibits 
14- A  and  B,  he  thought  that  he  had  cashed  and  re- 
tained at  least  part,  if  not  all  of  the  money,  putting 
the  balance  in  his  bank  account. 

With  respect  to  Government's  Exhibit  14-C,  the 
third  check  for  $1,750.00,  he  stated  that  he  had  de- 
posited it  to  his  checking  account  in  Casa  Grande. 

Q.  Did  he  make  any  statement  with  regard  to 
the  endorsement  on  the  back  ? 

A.  He  stated  that  he  had  accepted  these  checks 
from  Mr.  Neely,  and  had  cashed  them. 

I  did  not  ask  him  whether  this  was  his  endorse- 
ment on  the  back.  The  whole  tenor  of  the  discussion 
was  that  these  were  checks  that  represented  pay- 
ment to  him  from  Mr.  Neely. 

Mr.  Hays :  At  this  time,  we  will  offer  in  evidence 
Government's  Exhil>its  14- A,  B,  and  C. 

Mr.  Whitney:  May  I  ask,  these  are  three  checks 
that  were  picked  up  by  the  Government  from  Mr. 
Neely? 

Mr.  Hays :  That  Mr.  Neely  gave  the  Government 
Agent. 

Mr.  Whitney :  As  far  as  Mr.  Neely  is  concerned, 
there  will  be  no  objection. 

Mr.  Stanfield:    No  objection.  [124] 

The  Court:    It  may  be  received. 

The  Clerk:  Government's  Exhibits  14-A,  14-B, 
and  14-C  in  evidence. 
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(Said  Checks  were  received  in  evidence  and 
marked  as  Government's  Exhibits  14-A,  14-B, 
and  14-C.) 

Q.  (By  Mr.  Hays)  :  Let  ns  refer  back  to  Grov- 
eniment's  Exhibit  15  in  evidence.  Calling  your  at- 
tention to  that  document  on  the  bottom  there,  you 
will  see  a  signature  w^hich  pui^orts  to  be  the  signa- 
ture of  Joe  L.  Short. 

Did  Mr.  Short  indicate  whether  or  not  he  had 
signed  that  as  a  witness? 

A.  Yes,  sir,  he  indicated  that  this  was  his  sig- 
nature. 

Q.     That  he  had  signed  as  a  witness  on  the  Lease  ? 

A.     Yes,  sir. 

Q.  Mr.  Kennedy,  I  will  hand  you  Government's 
Exhibit  1  in  evidence.  Now,  that  is  what,  Mr.  Ken- 
nedy ? 

A.  This  is  the  Listing  Sheets  for  both  Short 
Staple  and  Long  Staple  cotton  for  the  Crop  Year 
of  1954. 

Q.  Will  you  refer  to  Farm  647,  Short  Staple 
Cv^tton,  in  that  listing  sheet. 

A.     Yes,  sir,  I  have  it. 

Q.  Did  you  have  any  discussion  with  the  De- 
fendant Short  concerning  an  entry  pertaining  to 
Farm  647  on  the  Listing  Sheet  there? 

A.    Yes,  sir,  I  did.  [125] 

Q.     And  when  did  this  occur? 

Mr.  Whitney:  I  object  to  that  on  the  part  of 
Neely,  as  far  as  my  client,  Mr.  Neely. 

The  Court:    All  right,  go  ahead. 
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Mr.  Hays:    Proceed. 

A.  (By  the  Witness) :  This  occurred,  I  believe, 
during  the  month  of  February,  1957,  at  the  ASC 
Office.  Mr.  Johnson  and  I  were  again  talking  with 
Mr.  Short  about  this  matter. 

Q.  (By  Mr.  Hays)  :  What  was  said  with  regard 
to  that  item'? 

A.  With  regard  to  this  entry,  I  asked  Mr.  Short 
why  the  original  allotment  of  319.8  acres  had  been 
changed  to  400.8  acres,  and  he  stated  that,  and  this 
is  for  Farm  647,  Mr.  Rex  L.  Neely,  and  he  stated 
that  he  had  made  or  caused  this  change  to  be  made 
in  order  to  include  therein  the  acreage  from  the 
dummy  farm  Number  595. 

Shall  I  explain  what  that  is? 

Q.     That's  all  on  that  part,  thank  you. 

Do  you  have  an  entry  on  the  Listing  Sheet  per- 
taining to  595,  the  dummy  farm? 

A.     Yes,  sir,  I  do. 

Q.     Will  you  find  that,  please. 

A.     I  found  it. 

Q.  What  is  the  final  entry  there  pertaining  to 
that  dummy  farm?  [126] 

A.     The  final  entry  is  zero. 

Q.     Is  zero?  A.     Yes,  sir. 

Q.  Are  there  any  symbols  there  indicating  the' 
disposition  of  cotton  allotment? 

A.  Yes,  sir.  The  original  allotment  of  73.4  acres; 
is  struck  out,  deleted,  and  the  initials  SA,  meaning; 
"Surrendered  Acres"  is  placed  by  it.  And  if  I  may] 
go  ahead? 
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Q.     Go  ahead. 

A.  On  the  Listing  Sheet  for  Rex  Neely,  when 
the  allotment  was  increased  from  319.8  to  400.8 
acres  are  the  initials  RA,  which  means  "Released 
Acreage,"  or  reapportioned  acreage. 

Q.  Thank  yon.  At  this  time,  I  hand  you  Govern- 
ment's Exhibit  9  for  identification,  and  ask  you 
just  generally  what  is  that  folder? 

A.  This  is  a  folder  containing  the  material  re- 
lating to  Farm  Number  595. 

Q.  Did  you  have  any  discussion  mth  the  De- 
Pendant  Short  regarding  Farm  595? 

A.     Yes,  sir. 

Q.     And  when  was  that? 

A.  I  discussed  it  with  him  several  times.  The 
irst  time  was  in  the  original  conversation  which 
[  have  related  took  place  on  January  10th,  at  which 
time  Mr.  Short  acknowledged  that  he  had  accepted 
money  for  procuring  extra  allotments  for  [127] 
three  different  farmers  in  three  crop  years,  with 
Mr.  Neely  being  one  of  the  farmers,  and  that  he  had 
used  in  1954  Farm  Number  595,  the  dummy  farm, 
p^hich  he  knew  was  not  a  faun  at  all,  but  which  in- 
a;dvertently  had  been  allotted  acreage  for  that  year, 
that  he  had  applied  that  acreage  and  changed  the 
Listing  Sheet  for  Mr.  Neely  to  show  the  increase,  or 
added  that  increase  to  Mr.  Neely's  original  allot- 
ment. 

Q.  Did  you  discuss  some  of  these  specific  docu- 
ments on  the  Farm  Folder,  Govermment's  Ex- 
hibit 9? 
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A.    Yes,  sir,  I  did,  at  a  later  time. 

Mr.  Hays:  Mark  that  9-A  for  identification, 
please. 

The  Clerk:  Government's  Exhibit  9-A  for  iden- 
tification. 

(Said    Document    was    marked    as    Govern- 
ment's Exhibit  9-A  for  identification.) 

Q.  (By  Mr.  Hays)  :  I  hand  you  Government's 
Exhibit  9-A  for  identification.  What  is  that? 

A.  This  is  a  form  which  shows,  or  purports  to 
show  the  production  for  the  three  years  prior  to 
1954,  the  first  year  in  which  allotments  were  effec- 
tive. 

Q.     With  regard  to  what  farm? 

A.     With  regard  to  Farm  595. 

Q.  Did  you  have  any  conversation  with  the  De- 
fendant Short  regarding  that  specific  form? 

A.     Yes,  sir,  I  did.  [128] 

Q.     Government's  Exhibit  9-A.  Where  was  that? 

A.  This  conversation  was  with  Mr.  Short  in  the 
ASC  Office  again.  Mr.  Johnson  was  present,  and; 
was,  it  was  during  either  the  latter  part  of  Febru- 
ary or  in  March,  1956. 

Q.     T^et  me  show  that  to  Mr.  Whitney. 

You  had  a  conversation  regarding  that  document 
with  Mr.  Short,  is  that  correct?  A.     Yes. 

Q.     Will  you  tell  us  that  conversation  ? 

A.  Yes,  sir.  He  stated  that  this  document  was: 
the  basis  for  making  wy)  the  listing  sheet  on  any 
farm,  and  with  regard  to  this  particular  farm,  h€| 
had  prepared  this  document  himself.  He  identifiec 
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as  his  handwriting  all  of  the  writing  on  the  docu- 
ment. 

Q.     And  he  had  prepared  it?  A.     Yes,  sir. 

Q.  Who  is  the  purported  owner  of  this  595,  as 
shown  on  that  document?  A.     W.  R.  Bums. 

Mr.  Hays :  We  will  offer  Government's  Exhibit 
9- A  in  evidence. 

Mr.  Whitney:  If  your  Honor  please,  we  object  to 
it  as  not  binding  on  Mr.  Neely,  no  proper  founda- 
tion as  far  as  Neely  is  concerned. 

The  Court:    All  right.  [129] 

Mr.  Stanfield:  I  would  like  to  ask  Mr.  Kennedy 
a  couple  of  questions  on  voir  dire,  please. 

The  Court:    You  may. 

Q.  (By  Mr.  Stanfield)  :  Mr.  Kennedy,  you  are 
quite  familiar  with  Government's  Exhibit  1,  are  you 
not? 

A.     I  have  seen  it  several  times,  yes,  sir. 

Q.  Would  you  turn  to  the  listing  sheet  there  for 
1954,  on  Farm  595  ? 

A.     Yes,  sir.  I  have  it. 

Q.  You  have  examined  that  particular  line  be- 
fore, haven't  you,  Mr.  Kennedy?  A.     Yes,  sir. 

Q.  You  are  familiar  with  what  it  says  there, 
aren't  you? 

A.  I  couldn't  recite  it  from  memory,  but  by  re- 
ferring to  it  I  know  what  it  says. 

Q.  Now,  on  595,  for  the  year  1954,  would  you 
read  the  name  designated  as  "operator,"  and  the 
name  designated  as  "owner." 

A.     Yes.   The  name   of  "operator"  is  shown  as 
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Julian  Wooclniff,  and  the  name  of  "owner"  is  shown 

as  Kemper  Marley. 

Q.  Mr.  Kennedy,  I  hand  yon  9-A  for  identifica- 
tion here,  and  ask  yon  to  read  the  name  designated 
at  the  top  of  that  as  the  owner  and  operator. 

A.  Owner  is  W.  K.  Burns.  The  name  of  the 
operator  is  [130]  shown  as  None. 

Q.  How  do  you  account  for  the  fact  that  the 
Listing  Sheet  designates  the  owner  and  operator  as 
one  party,  or  two  parties,  rather,  neither  one  of 
which  is  on  this  form — what  form  is  that  ? 

A.     This  form  is  CN-364. 

Q.  How  can  you  accoimt  for  that  difference,  Mr. 
Kennedy  ? 

A.  The  only  accounting  I  can  give  for  it  is  that 
Mr.  Short  told  me  this  was  purely  fictitious  and 
made  up  to  support  the  alleged  allotment. 

Q.     Can  you  state  when  this  was  made  up  ? 

A.  I  can  only  state  what  Mr.  Short  told  me.  He 
stated  that  he  made  it  up. 

Q.     When  ?  Did  he  tell  you  when  ? 

A.  No,  sir.  It  was  in  the  file  folder  when  I  ex- 
amined the  file  folder. 

Q.     Did  you  examine  the  Listing  Sheets  for  1953  ? 

A.  There  would  have  been  none,  as  far  as  I 
know.  There  was  no  allotment  in  1953. 

Q.     But  there  was  allotment  in  19501 

A.     I  didn't  go  ])ack  that  far. 

Q.  You  don't  know  prior  to  1954  in  connection 
with  these  items,  you  don't  know  who  was  the  legal 
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owner  as  far  as  the  office  is  concerned?  You  don't 

know  who  was  the  owner  and  operator,  do  you? 

A.  No,  as  far  as  I  was  concerned  I  was  inter- 
ested in  the  years  1954,  '55,  and  '56,  those  being  the 
years  Mr.  Short  stated  he  accepted  money  for  the 
allotment. 

Mr.  Stanfield:    There  is  no  objection. 

Mr.  Hays:    All  right. 

The  Court:    It  may  be  received. 

The  Clerk:  Government's  Exhibit  9-A  in  evi- 
dence. 

(Said  Document  was  received  in  evidence  as 
Grovemment's  Exhibit  9-A.) 

The  Court:  We  will  have  our  morning  recess  at 
this  time. 

(Recess.) 

The  Court:    You  may  continue. 

Q.  (By  Mr.  Hays)  :  Mr.  Kennedy,  I  will  hand 
you  Government's  Exhibit  9-A  in  evidence,  and  also 
GoveiTiment's  Exhibit  15  in  evidence,  and  ask  you 
w^hether  or  not  there  is  a  description  of  land  on 
each  of  those  documents?  A.     Yes,  sir. 

Government's  Exhi])it  9-A  is  the  Farm  Acreage 
Report  made  out  in  the  name  of  W.  R.  Bums,  and 
contains  a  description  of  the  unit  covered  by  the 
information  therein. 

Government's  Exhibit  15,  the  Lease,  also  contains 
description  of  the  unit  covered  by  the  Lease. 

Q.  I  will  hand  you  Government's  Exhibit  13- A, 
and  ask  you  [132]  what  that  is. 

A.     This  is  a  Warranty  Deed  made  out  to,  or  be- 
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tween  Earl  Treadway  and  Elizabeth  Tread  way.  It 

also   contains   a   description   of   the   land    covered 

therein. 

Mr.  Whitney:  If  the  Court  please,  they  speak 
for  themselves.  Nobody  is  questioning  the  descrip- 
tion. 

The  Court:  I  don't  know  what  this  is  leading  to. 
Go  ahead. 

Q.  (By  Mr.  Hays)  :  All  right,  would  you  com- 
pare the  description  in  the  Wan^anty  Deed  with  the 
descriptions  contained  in  the  previous  two  exhibits 
I  gave  you,  which  are  9-A  and  15,  and  ask  you 
whether  or  not  the  portion  of  the  same  land  is 
involved"?  A.     Yes,  sir,  it  is. 

Q.  Mr.  Kennedy,  at  this  time  I  hand  you  Grov- 
emment's  Exhibit  8  for  identification,  and  ask  you 
to  state  what  that  is. 

A.  This  is  a  folder  labeled  to  contain  Form 
CN-410,  Upland  Cotton,  1954  Cotton  Acreage  Allot- 
ments, Release  and  Reapporiionment  Supplement. 

Q.  Now,  did  you  have  any  discussion  w^ith  the 
Defendant  Short  regarding  an  entry  in  that  form? 

A.     Yes,  sir,  I  did. 

Q.     When  was  that? 

A.  I  believe  that  was  in  March,  1957.  Either 
February  [133]  or  March. 

Q.     And  where  w^as  it? 

A.  It  was  at  the  County  ASC  Office  with  Mr. 
Johnson  present. 

Q.     A  Mr.  Johnson  was  present? 

A.    Yes,  sir. 
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Q.  All  right,  what  was  said  with  regard  to 
Farms  647  and  595? 

Mr.  Whitney:    We  object  as  applied  to  Neely. 

The  Court :    All  right,  go  ahead. 

A.  (By  the  Witness)  :  Mr.  Short  stated  that  by 
the  use  of  this  fomi  he  made  the  entry  for  595,  the 
dummy  farm,  showing  the  release  of  the  allotment 
for  that  year,  and  made  another  entry  for  Farm 
647  showing  it  had  been  i*eleased  to  Farm  647,  Mr. 
Neely's  farm. 

Mr.  Hays:  At  this  time  we  offer  in  evidence 
Government's  Exhibit  8. 

Mr.  Whitney:  Mr.  Neely  objects  on  the  ground 
there  is  no  proper  foundation  laid  as  against  him. 

The  Court:    All  right. 

Mr.  Stanfield:  I  w^ould  like  to  ask  this  witness  a 
question  on  voir  dire. 

The  Court :    You  may. 

Q.  (By  Mr.  Stanfield):  Mr.  Kennedy,  these 
records  here  containing  Government's  [134]  Exhibit 
8  for  identification  actually  amount  to  a  bunch  of 
summarizations,  do  they  not? 

A.  I  don't  know  what  you  mean  by  "summari- 
zations," because  these  show  the  individual  numbers 
of  the  individual  farms  that  are  affected  by  this  re- 
lease and  reapportionment  procedure. 

Q.  Each  of  the  entries  on  here  is  a  summary 
taken  from  another  document,  presumably,  and  en- 
tered in  here  for  the  purpose  of  compiling  a  total, 
isn't  that  correct? 

A.     I  wouldn't  know,  sir. 


142  Rex  L.  Neely  vs. 

(Testimony  of  Doyle  S.  Kennedy.) 

Q.  Don't  they  appear  to  you  there  to  have  been 
made  at  one  time  ? 

A.  I  am  not  competent  to  pass  on  that.  This  is 
within  the  official  records,  and  when  I  looked  at  it 
I  saw  that  Farm  Numl^er  647  had  a  Reappoi'tion- 
ment,  a  reapportioned  allotment  of  81  acres. 

Farm  595  had  an  indication  showing  that  a  total 
of  73 — wait  just  minute.  A  release  of  73.4  acres. 

Q.  And  you  don't  know  how  that  figure  came  to 
be  there  ? 

A.  All  I  know  is  Mr.  Short  said  it  was  one  of 
the  forms  kept  in  his  office  under  that  program. 

Q.     This  was  one  of  the  forms  kept? 

A.  One  of  the  records  kept  in  the  office  in  1954, 
yes,  sir. 

Q.  Didn't  he  tell  you  where  these  figures  were 
arrived  at?  [135] 

A.     I  don't  recall  that  he  did. 

Mr.  Stanfield:  Defendant  Short  will  object  to 
this  on  the  basis  of  no  foundation.  Furthermore, 
it  is  not  the  best  evidence. 

The  Court:    All  right,  it  may  be  received. 

The  Court:  Government's  Exhibit  8  in  evidence. 
(Said  Document  was  received  in  e\'idence  as 
Grovernment's  Exhibit  8.) 

Q.  (By  Mr.  Haj^s) :  I  will  hand  you  Govern- 
ment's Exhi])it  17-C  for  identification,  and  ask  you 
just  generally  what  is  that? 

A.  This  is  the  original  of  an  Allotment  Notice 
for  the  crop  year  of  1954,  made  out  to  Mr.  Neely. 

Q.     Have  you  seen  it  before? 
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A.     Yes,  sir,  I  have. 

Q.     And  when  was  the  first  time  you  saw  that? 

A.  The  first  time  I  saw  that  was  when  Mr. 
Johnson  and  I  were  talking  with  Mr.  Neely  in  Jan- 
uary of  1957,  and  Mr.  Neely  produced  this  from  his 
records  at  his  home  in  Chandler. 

Q.     And  he  gave  that  to  you? 

A.     Yes,  sir,  this  and  two  others. 

Q.  Have  you  had  any  discussion  with  the  De- 
fendant Short  regarding  that? 

A.     Yes,  sir,  I  have. 

Q.     And  when  was  that?  [136] 

A.  Well,  the  first  general  discussion  was  Mr. 
Short's  statement  to  me  in  January  in  our  original 
contact  with  him,  Special  Agent  Cardon  and  I. 

That  in  each  of  the  three  years 

Q.  Just  a  moment.  Who  was  present  at  that 
time  ? 

A.  Mr.  Stanfield,  Mr.  Short's  attorney,  Mr.  Car- 
don, and  I. 

Q.     First,  what  was  said? 

A.  That  in  each  of  the  three  years,  he  had  sup- 
plied Mr.  Neely  with  an  Allotment  Notice  covering 
the  total  amount  of  allotment,  that  is,  his  bona  fide — 
his  original  allotment,  plus  the  allotment  Mr.  Short 
secured  for  him.  That  for  the  year  1954  he  had 
run  this  notice,  and  run  the  figures  through  the  offi- 
cial records. 

Q.     Through  what? 

A.  Through  the  official  ASC  records.  That 
tvould  be  the  lining  out  of  this  1954  Listing  Sheet, 
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and  showing  the  additional  amounts.  That  for  the 
year  1955  and  1956  he  had  not  changed  any  records, 
it  was  merely  between  Mr.  Neely  and  him.  And 
that  he  had,  he  thought,  supplied  Mr.  Neely  with 
only  the  original  of  the  Allotment  Notice,  that  it 
did  not  shoAv  up  in  the  County  Records. 

Q.  Did  he  make  any  statement  with  regard  to 
that  specific  notice,  however.  Government's  Exhibit 
17-C? 

A.  Only  that  this  is  a  Re\ised  Notice  which 
included  the  [137]  allotment,  the  extra  allotment 
acreage  which  he  had  secured  for  him. 

Q.  And  he  had  caused  it  to  be  made  up,  is  that 
correct? 

A.  Yes,  sir,  it  was  made  up,  he  had  stated,  in 
the  office. 

Mr.  Hays:     We  offer  17-C  in  evidence. 

Mr.  Whitney:  As  far  as  the  Defendant  Neely  is 
concerned,  there  is  no  objection. 

Mr.  Stanfield:    Defendant  Short  has  no  objection. 

The  Court:    It  may  be  received. 

The  Clerk:  Government's  Exhil^it  17-C  in  e\i- 
dence. 

(Said  Document  was  received  in  evidence  andl 
marked  as  Government's  Exhibit  17-C.) 

Q.  (By  Mr.  Hays)  :  I  would  like  to  hand  you 
Government's  Exhibit  11-B  for  identification,  and 
ask  you  to  examine  that,  please. 

Generally,  what  is  it? 

A.  This  is  referred  to  as  Form  578,  and  it  is 
with  respect  to  the  1955  crop  of  Mr.   Neely,  the 
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measurements,  and  the  figures  sliowing  tlie  measured 

cotton,  plus  other  showing  destruction  of  cotton. 

Q.  Did  you  have  any  conversation  with  Mr. 
Short  regarding  that  specific  form? 

A.    Yes,  sir,  I  did. 

Q.    When  was  that?  [138] 

A.  That  was  in  either  February  or  March,  1957, 
at  the  County  Office,  at  the  ASC  Office  in  Casa 
Grande,  with  special  agent  Johnson  also  being  pres- 
ent. 

Q.  AVhat  was  said  at  that  time  with  regard  to 
that  form? 

A.  Mr.  Short  stated  that  he  placed  the  "de- 
stroyed" figures  in  here,  which  are  in  red  ink,  and 
which  total  some  120  acres,  and  the  final  measure- 
ment after  deducting  the  120  acres,  he  placed  those 
in  there  in  order  to  make  it  appear  that  Mr.  Neely 
was  within  his  bona  fide  allotment. 

The  total  acreage  as  measured  was  426.5  acres. 
After  deducting  the  destroyed  acreage  inserted  in 
here  of  120.4,  the  result  is  306.1  acres,  which  was 
the  allotment  as  shown  on  the  records  of  the  Coimty 
Office. 

Q.  Did  he  state  whether  or  not  that  cotton  had 
been  destroyed? 

A.     He  stated  it  had  not  at  that  time. 

Mr.  Hays:  We  offer  Grovernment's  Exhibit  11-B 
in  evidence. 

Mr.  Whitney:    May  I  ask  one  question? 

The  Court:    You  may. 

Q.     (By  Mr.  Whitney)  :    Mr.  Kennedy,  did  Mr. 
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Short  tell  you  that  those  figures  in  red  ink  were  on 

there  when  Mr.  Neely  signed  that? 

A.  No,  sir,  he  did  not.  My  recollection  is  that  he 
told  nie  at  that  time  that  he  didn't  recall — ^first, 
may  I  say  [139]  that  he  stated  Mr.  Neely  signed 
this  in  his  presence  on  August  18,  1955. 

Q.     I  see. 

A.  Aiid  that  he  did  not  think  at  that  time  those 
red  figures  were  on  there. 

Mr.  AVhitney:  We  object  to  this  on  behalf  of 
the  Defendant  Neely,  on  the  grounds  it  is  incom- 
petent, irrelevant,  and  immaterial,  and  not  the 
proper  foundation. 

The  Court:     It  may  be  received. 

The  Clerk:  Government's  Exhibit  11-B  in  evi- 
dence. 

(Said  Docimient  was  received  in  evidence  as 
Government's  Exhibit  11-B.) 

Q.  (By  Mr.  Hays)  :  I  hand  you  Government's 
Exliibit  11-C  for  identification,  and  ask  you  what 
that  is. 

A.  This  is  a  similar — the  same  type  of  form  re- 
porting the  Long  Staple  Cotton.  The  Form  11-B 
was  for  short  staple. 

Q.     For  the  same  year? 

A.     For  the  same  year. 

Q.     For  the  same  farm? 

A.  For  the  same  farm.  It  also  show^s  one  point 
eight  acres  destroyed  cotton  in  red  ink,  bringing 
the  planted  figure  down  to  3.8  acres  from  a  measured 
figure  of  5.6  acres. 
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Q.  Did  you  have  any  conversation  with  the  De- 
fendant Short  with  regard  to  that  partienlar  form? 

A.     Yes,  sir.  [140] 

Q.  At  the  same  time  as  previously  mentioned 
with  the  other  form?  A.     Yes,  sir. 

Q.     And  what  was  said? 

A.  The  same  circumstances  as  I  have  previously 
testified. 

We  talked  a])out  these  two  forms  together,  that 
it  was  signed  in  his  presence  by  Mr.  Neely,  and 
that  he,  Short,  had  inserted  those  figures  to  bring 
it  down  so  it  would  agree  with  the  of&cial  records 
in  the  County  Office. 

Q.  Did  he  say  that  this  cotton  had  actually  been 
destroyed  ? 

A.     He  said  it  had  not  been  destroyed. 

Mr.  Hays:  We  offer  Government's  Exhibit  11-C 
in  evidence. 

Mr.  Whitney :    May  I  ask  a  question  on  voir  dire  ? 

The  Court:    You  may. 

Q.  (By  Mr.  Whitney)  :  Mr.  Kennedy,  did  Mr. 
Short  tell  you  that  when  Mr.  Neely  sigTied  this  the 
figures  in  red  were  on  that? 

A.  In  my  discussion  on  that,  in  ])oth  forms,  Mr. 
Short's  statement  was  he  didn't  think  that  they  were 
on  there. 

Mr.  Whitney:  Defendant  Neely  objects  to  it  on 
the  grounds  there  is  no  proper  f oimdation,  not  prop- 
erly identified. 

The  Court:    It  may  be  received. 
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The  Clerk :  Government's  Exhibit  11-C  in  [141] 
evidence. 

(Said  Docmnent  was  received  in  evidence  and 
marked  Grovernment's  Exhibit  11-C.) 

Q.  (By  Mr.  Hays)  :  I  will  hand  you  Govern- 
ment's Exhibit  11-E  in  evidence,  and  ask  you  if 
you  have  seen  that  form  before? 

A.     Yes,  sir,  I  have. 

Q.     What  is  it? 

A.  This  is  a  copy,  the  office  copy  of  an  Allot- 
ment Notice  to  Mr.  Neely  for  the  crop  year  of  1956, 
indicating  an  allotment  of  367.7  acres,  and  is  dated 
December  1,  1956. 

Q.  Did  you  discuss  that  exhibit  with  the  Defend- 
ant Short?  A.    Yes,  sir,  I  did. 

Q.    Who  was  present? 

A.     Special  Agent  Johnson  and  I. 

Q.    Where  was  that? 

A.     At  the  County  Office  in  Casa  Grande. 

Q.  What  did  Mr.  Short  say  with  regard  to  that 
exhibit  ? 

A.  Mr.  Short  stated  with  respect  to  this  exhibit 
that  after  the  investigation  of  the  Pinal  County 
was  started,  which  was  in  November,  1956,  as  a 
matter  of  fact,  after  I  had  left  there  the  early 
part  of  December,  that  he  instructed  Mr.  Mathis 
to  make  up  this  form  and  show  an  increased  allot- 
ment. 

I  believe  the  proper  allotment  for  this  year  was 
about  307  and  some  tenths  acres.  This  allotment 
was  made  up  [142]  for  367.7  acres,  and  that  he  had 
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done  that  in  order  to  try  to  conceal  from  the  investi- 
gators the  fact  that  a  lesser  allotment  had  been 
issued. 

Q.     Thank  you.    Excuse  me  just  a  moment. 

Mr.  Kennedy,  I  will  hand  you  Government's  Ex- 
hibit 12-A  for  identification,  and  ask  you  to  examine 
that. 

Generally,  what  is  that  document? 

A.  Generally,  this  is  an  application  imder  the 
Agricultural  Conservation  Program,  commonly 
known  as  ACP,  for  assistance  in  sharing  the  costs 
of  both  land  leveling  and  ditch  lining  on  the  farm, 
executed  by  Mr.  Neely,  and  dated  May  24,  1954. 

Q.  Did  you  have  any  discussion  with  the  De- 
fendant Short  concerning  that  document? 

A.     Yes,  sir,  I  did. 

Q.     And  when? 

A.     Either  February  or  March,  1957. 

Q.     Where? 

A.     At  the  same  Casa  Grande  County  Office. 

Q.     And  who  was  present? 

A.     Special  Agent  Johnson  and  I. 

Q.     What  was  said? 

A.  We  discussed  this  form,  and  asked  Mr. 
Neely  when  he  made  this  application. 

Mr.  Whitney:  Just  a  moment.  You  asked  Mr. 
Neely,  [143]  or  Mr.  Short? 

The  Witness:    I  am  sorry. 

Q.  (By  Mr.  Hays)  :  Your  conversation  was  with 
whom? 

A.     This  conversation  was  with  Mr.  Short. 
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Q.     All  right,  proceed. 

A.  And  asked  Mr.  Short  when  this,  if  this  date 
of  May  24,  1954,  was  the  correct  date,  and  Mr. 
Short  stated  that  it  was. 

Then  we  asked  Mr.  Short  about  the  pencilled  nota- 
tion on  here,  which  says,  "Request  for  change  of 
approval  from  first  to  second  practice,"  the  first 
practice  being  the  land  leveling.  The  second  prac- 
tice shown  on  here  being  ditch  lining,  and  that  has 
a  date  of  5/27/54.  And  Mr.  Short  stated  that  that 
was  the  date  that  this  request  had  been  made  to 
change  practices  from  number  one  to  numl^er  two. 

Q.  I  hand  you  Government's  Exhibit  12-D  for 
identification,  and  ask  you  what  that  is. 

A.  This  is  also  an  ACP  form.  Its  mmiber  is 
247.  And  it  is  a  form  used  by  the  office  to  deter- 
mine whether  or  not  the  practice  sho^vn  above,  and 
in  this  case  it  shows  ditch  lining,  is  needed,  and  it 
has  a  second  space  to  show  whether  or  not  it  is  ap- 
proved. 

Q.  At  the  same  time  as  this  previous  conversa- 
tion on  the  pre^dous  document,  did  you  have  a  con- 
versation with  Mr.  Short?  xV.     Yes,  sir.  [144] 

Q.     Under  the  same  circumstances? 

A.     Yes,  sir. 

Q.     And  what  was  said? 

A.  We  asked  him  with  respect — and  I  might  add' 
that  on  this  form  there  is  the  statement  of  need  ap- 
proved by  the  Soil  Conservation  Service  Technician, 
which  is  a  requirement  before  an}^  further  thing 
could  be  done.  It  is  signed  ''Doyle  H.  Dunkin",  and 
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dated  September  1,  1954.     Mr.  Dunkin's  affiliation 
is  shown  as  USID,  which  I  believe  is  United  States 
Indian,  it  has  to  do  with  the  Indian  Bureau. 

Q.     Interior  Department? 

A.     Interior  Department,  I  am  sorry. 

Q.  Did  Mr.  Short  make  any  statement  with  re- 
gard to  the  signature  Doyle  H.  Dimkin? 

A.     Yes,  sir,  he  did. 

Q.     What  did  he  say? 

A.  He  acknowledged  he  had  forged  the  signa- 
ture. 

Q.  That  he  had  forged  the  signature  "Dunkin" 
on  that  document?  A.     Yes,  sir. 

Q.  All  right.  I  hand  you  Government's  Exhibit 
12-E  for  identification,  and  ask  you  to  examine  that. 

A.  This  is  a  carbon  copy  of  the  same  form,  with 
this  time  the  Rex)ort  of  Performance  filled  out,  show- 
ing 4,156  linear  feet  of  lining  had  been  put  in,  dated 
September  25,  1954,  [145]  and  again  signed  with 
the  name  of  Doyle,  it  is  either  H.  or  L.,  I  am  not 
sure  which,  Dmikin,  with  the  United  States  Interior 
Department  designation. 

Q.  Did  you  have  a  conversation  at  the  same  time, 
at  the  same  place,  and  with  the  same  people  pres- 
ent, with  Mr.  Short  concerning  that  document? 

A.     Yes,  sir. 

Q.     What  was  said? 

A.  He  made  the  same  acknowledgment,  that  he 
lad  put  the  date  on  there,  and  had  forged  Mr.  Dun- 
tin's  name  there  too. 

Q.    Excuse  me,  please. 
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All  right,  I  will  hand  you  Government's  Exhibit 
12-F,  and  ask  you  to  examine  that.    What  is  if? 

A.  This  is  another  ACP  form  which  follows 
right  in  line  with  these,  and  this  is  the  application 
for  payment  for  the  practices  shown  on  both  this 
and  the  preceding  form. 

Q.  At  the  same  time,  the  same  place,  and  with 
the  same  people  present,  did  you  have  another  con- 
versation ?  A.     Yes. 

Q.     With  Mr.  Short?  A.     Yes. 

Q.  What  was  said  with  regard  to  that  docu- 
ment ? 

Mr.  Whitney :  Mr.  Neely  was  not  present,  though, 
was  he? 

The  Witness:    No,  sir.  [146] 

Mr.  Whitney:    I  object  to  it  as  to  Mr.  Neely. 

A.  (By  The  Witness) :  Mr.  Short  stated  that 
he  had  executed  these  in  such  a  manner  as  to,  in 
the  office  procedure  as  it  followed  through,  to  make 
available  this  payment  to  Mr.  Neely. 

'Q.  (By  Mr.  Hays)  :  I  will  hand  you  Govern-} 
ment's  Exhibit  12-A  for  identification,  and  ask  youi 
to  look  at  that.  A.     Yes,  sir. 

Q.     What  is  that? 

A.  This  is  the  application  for  payment  executed 
ill  the  name  of,  and  with  the  purported  signature 
of  :^Ir.  Rex  L.  Neely,  dated  May  25,  1954.   May  24. 

Q.  Bid  you  also  discuss  that  with  Mr.  Short, 
under  the  same  circumstances? 

A.  Yes.  This  is  the  first  of  the  four  documents 
we  discussed. 
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Q.  Did  he  have  any  statement  to  make  with  re- 
gard to  that? 

A.  Only  that  he  identified  that  as  his  writing, 
the  request  for  change  of  approval  from  land  level- 
ing to  ditch  lining.  And  that  Mr.  Neely  signed  it  in 
his  presence.  It  bears  Mr.  Neely's  signature  dated 
May  27. 

Q.  And  he  said  Mr.  Neely  signed  it  in  his  pres- 
ence ?  A.     Yes. 

Q.  I  hand  you  Government's  Exhibit  12-B  for 
identification,  and  ask  you  what  that  is.  [147] 

A.  This  is  another  Form  247,  which  I  have  testi- 
fied was  the  intermediate  form,  where  approval  was 
given  hy  the  Soil  Conservation  Service,  or  another 
agency,  and  performance  certified  to. 

Q.  Did  you  discuss  that  one  with  Mr.  Short  at 
the  same  time? 

A.  Yes,  sir.  This  is  made  out  for  land  leveling. 
And  it  is,  the  form  is  signed  at  the  bottom  by  Mr. 
Short,  who  identified  his  signature. 

Q.  Part  of  the  procedure  of  the  ACP,  is  that 
correct  ?  A.     Yes,  sir. 

Q.  I  will  hand  you  Grovernment's  Exhibit  12-C 
for  identification,  and  ask  you  what  that  is. 

A.  This  is  a  carbon  copy  of  the  ACP  Form  245, 
which  is  the  final  form,  in  this  matter  of  handling 
it.  This  is  similar  to  the  wiiite  form  which  I  was 
looking  at  a  minute  ago. 

This  shows  land  leveling,  and  is  dated  July  23, 
1954,  and  shows  the  practice  as  approved  hy  Joe 
Short. 
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Q.  Did  you  have  any  conversation  with  the  De- 
fendant Short  at  the  same  time  witli  regard  to  that  ? 

A.  Yes.  This  is  one  of  the  series  of  documents 
we  discussed  with  him  at  the  same  time  and  place. 

Q.  And  what  did  he  say  with  regard  to  that 
document,  if  you  recall? 

A.  To  my  recollection  of  this,  it  is  that  he  stated 
that  [148]  this  was  never  paid,  because  the  practice 
was  not  ai:)proved  for  land  leveling,  and  was  changed 
over  to  this  ditch  lining  which  we  have  been  discuss- 
ing. 

Q.     Which  we  went  into  previously? 

A.     Yes. 

Mr.  Hays:  At  this  time  we  offer  in  evidence 
Government's  Exhibits  12- A,  B,  C,  D,  E,  and  F. 

Mr.  Whitnej^:  May  I  have  a  moment  to  look  at 
them,  your  Honor? 

The  Court:    Yes. 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire? 

The  Court:     You  may. 

Q.  (By  Mr.  Whitney)  :  Mr.  Kennedy,  referring 
to  these  exhibits,  is  that  all  the  exhibits  that  were 
in  the  folder?  A.     Well,  now,  in  what  folder? 

Q.  In  the  folder  that  that  came  out  of,  of  that 
ACP  folder. 

A.  These  were  the  ones  we  were  interested  in, 
and  the  only  ones  I  remember  discussing  with  Mr. 
Short. 

'Q.    Was  there  another  one  in  the  folder  showmg 
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an  application  made  by  Mr.  Neely  in  November, 

1953,  for  ditch  lining? 

A.  There  may  have  been.  The  folder,  as  I  re- 
call now,  contained  not  only  for  the  year  1954,  but 
for  other  years. 

Q.  All  right.  Now,  then,  what  is  the  year,  when 
would  [149]  you  apply  to  do  work  in  the  spring  of 

1954,  or  anytime,  when  would  you  apply  for  that? 
You  would  apply  in  November  or  December,  1953, 
wouldn't  you? 

A.  That  is  my  understanding,  sir,  l)ut  I  am  not 
sure  of  the  procedure.  I  know  that  they  allocate 
certain  funds  to  certain  years,  and  accept  applica- 
tion for  them  after  the  allocation  has  been  made. 

Mr.  Whitney:  That  is  all  I  want  to  ask  on  voir 
dire. 

I  object  to  it  at  the  present  time  on  the  grounds 
there  is  no  foundation. 

The  Court:     It  may  be  received. 

Mr.  Stanfield:    No  questions  on  voir  dire. 

Mr.  Hays,  I  haven't  even  seen  them  yet. 

Mr.  Hays :  I  am  sorry.  I  thought  you  said  you 
had  no  objection  (handing  documents  to  coiuisel). 

Mr.  Stanfield:    No  objection. 

The  Court :    They  may  be  received. 

The  Clerk:  Government's  Exhibits  12- A  through 
F  in  evidence. 

(Said  Documents  were  received  in  evidence 
and  marked  as  Government's  Exhibits  12-A 
through  F.) 

Mr.  Hays:     One  final  point,  Mr.  Kennedy. 
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Q.  (By  Mr.  Hays)  :  I  hand  you  G-overnment's 
Exhibit  1  in  evidence,  and  ask  you  again  to  examine 
the  entry  pertaining  [150]  to  595.  A.     Yes,  sir. 

Q.  And  you  previously  stated  that  you  had  a 
conversation  mth  Mr.  Short  regarding  the  entry 
there  on  595,  is  that  correct?  A.     Yes,  sir. 

Q.  You  were  asked  on  voir  dire  the  ownership 
indicated  there  on  595,  and  your  answer  was  what? 

A.     Was  Julian  Woodruff. 

Q.  Calling  your  attention  to  the  farm  above, 
594,  what  is  the  o\\mership  indicated  there? 

A.  I  am  sorry.  I  answered  you  incorrectly.  The 
operator  on  595  was  sho^^^l  as  Julian  Woodruff,  and 
the  owner  as  Kemper  Marley. 

Q.     How  about  594? 

A.  On  594  the  name  of  the  owner  is  Julian 
Woodruff,  and  Bill  C.  Bums. 

Q.  Did  Mr.  Short  make  any  statements  with 
regard  to  594  and  595,  and  the  fact  that  Mr.  Wood- 
ruff is  an  o\vner  on  594,  and  Mr.  Kemper  Marley 
is  shown  as  an  owner  on  596? 

A.     Yes,  sir.     It  comes  back  to  me  now. 

This  Mr.  Short  explained  was  the  origin  of  the 
dummy  farm  that  they  had  in  processing  the  1954 
allotments,  and  this  is  all  1954.  This  listing  sheet 
here,  they  had  showTi  the  wrong  legal  description 
on  595,  and  had  later  found  [151]  that  it  was  not  a 
farm  at  all,  that  it  hadn't  been  a  farm  for  some 
years,  and  it  was  at  that  point  that  instead  of  turn- 
ing it  back  into  the  County  and  acknowledging  the 
error,  he  decided  that  he  would  hold  it  as  a  reserve, 
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unbeknownst  to  the  Committee  Members,  to  make 

any  adjustments  that  might  be  needed,  if  they  had 

run  out  of  reserve  in  making  these  adjustments  or 

corrections. 

Q.  The  confusion  in  the  two  names  and  the  de- 
scription resulted  in  the  allotment  to  Farm  595 
initially,  is  that  correct? 

A.  Yes,  and  with  regard  to  the  name  of  Burns, 
he  acknowledged  that  when  he  prepared  the  Lease 
which  has  been  introduced  in  evidence  here,  signed 
by  W.  R.  Bums,  that  he  picked  the  name  out  of  the 
air,  but  he  might  have  been  influenced  by  the  fact 
that  he  saw  this  Bill  C.  Burns. 

Q.     On  the  farm  up  above? 

A.     That  is  right. 

Mr.  Hays :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Whitney) :  Mr.  Kennedy,  with  ref- 
erence to  these  exhibits  concerning  the  ditch  lining, 
I  am  handing  you  now  Government's  Exhibit  12 
for  identification,  out  of  which  some  documents  have 
been  taken  and  introduced.   [152] 

I  will  ask  you  if  you  foimd  that  document  in 
;here  (handing  to  witness)  ? 

A.  I  am  not  sure  whether  this  was  in  there  or 
lot.    If  it  was  in  there  now? 

Q.     It  must  have  been. 

A.  No,  sir,  it  probably  was,  but  I  have  no  way 
)f  knowing. 
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Q.     You  don't  think  I  put  it  in  there,  do  you? 

A.     No,  sir.    Neither  did  I. 

Mr.  Whitney:  May  I  have  this  marked  for  iden- 
tification ? 

The  Clerk:  Defendant's  Exhibit  G  for  identifi- 
cation. 

(Said  Document  was  marked  for  identifica- 
tion as  Defendant's  Exhibit  G.) 

Q.  (By  Mr.  Whitney) :  Referring  to  Defend- 
ant's Exhibit  G  for  identification,  that  is  Govern- 
ment Form  Number  ACP-201,  for  request  that  the 
Federal  Government  share  costs  of  needed  conserva- 
tion practices,  is  that  right?  A.     Yes,  sir. 

Q.  Aiid  on  the  face  of  that  document,  it  shoves 
that  it  refers  to  Farm  647  in  Pinal  Comity? 

A.     Yes,  sir. 

Q.  And  that  is  what  we  have  been  talking  about 
here,  the  Neely  farm?  [153]  A.     Yes,  sir. 

Q.  Now,  then,  this  document  was  executed,  was 
signed  by  the  Coimty  Committeeman,  was  that  name 
Elsberiy?  A.     Elsberry. 

Q.     Elsberry.     That  is  his  signature? 

A.  It  purports  to  be,  and  it  looks  like  ones  that 
I  have  seen  of  his,  yes,  sir. 

Q.     You  would  say  it  was  his? 

A.     As  far  as  I  know. 

Q.  And  that  document  is  dated  November  2nd, 
1953? 

A.  That  is  the  date  of  Mr.  Neely's  signature. 
There  is  no  date  opposite  Mr.  Elsberry's  signature. 

Q.     That  is  the  date  Mr.  Neely  applied  for  this 


United  States  of  America  159 

(Testimony  of  Doyle  S.  Kennedy.) 

concrete  ditch  lining,  $1500,  in  November  2nd,  1953  ? 

A.     Yes,  sir.     And  it  is  marked  "cancelled",  as 
you  see. 

Q.     I  see  tliat.    I  understand  that  you  don't  know 
whether  Mr.  Neely  marked  that  cancelled,  do  you*? 

A.     No,  sir. 

Q.     You  don't  know  that?  A.     No,  sir. 

Q.     You  don't  know  whose  handwriting  it  is  ? 

A.     No. 

Q.     It  is  not  yours  ?  A.     It  is  not  mine. 

Q.     Nor  mine?   [154]  A.     Fine. 

Mr.  Whitney :    Now,  then,  Mr.  Clerk,  I  would  like 
to  have  this  marked  for  identification. 

The  Clerk:     Defendant's  Exhibit  H  for  identifi- 
cation. 

(Said  Document  was  marked  for  identifica- 
tion as  Defendant's  Exhibit  H.) 

Q.     (By  Mr.  Whitney)  :    Mr.  Kennedy,  referring 
now  to   Defendant's  Exhibit  H   for  identification, 
which  apparently  is  Form  ACP-247,  dated  Novem- 
ber 5,  1943,  concrete  ditch  lining  $1500,  signed  by 
oe  L.  Short.    Is  that  Mr.  Short's  signature? 

A.     It  appears  to  be. 

Q.     And  that  would  indicate  that  Mr.  Neely  did 
ipply  for  that  practice  in  November,  1953? 

A.     I  would  assume  so. 

Q.  All  right.  You  know  enough  about  the  Gov- 
rnment's  agricultural  business  to  know  that  they 
vould  apply  the  last  part  of  1953  for  1954  prac- 
ices,  wouldn't  they? 

A.     That  is  my  understanding,   but   I   honestly 
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don't  know  exactly  when,  because  different  years 
when  the  funds  are  available,  they  may  set  different 
dates,  and  this  shows^ 

Q.     This  shows  it  was  for  1954  ACP? 

A.  This  shows  approved,  which  requires  deter- 
mination of  need  and  practicability  for  1954,  and 
that's  what  this  form  is.  [155] 

Q.  Legally,  he  could  do  that  work  on  that  ditch 
lining  any  time  after  November  3rd,  1953,  and  ])e 
within  the  law'?  A.     No,  sir. 

Q.     AVhy  not? 

A.  Because  the  law  specifically  provides  that  the 
performance  of  any  part  of  the  practice  may  not 
be  begun  until  final  approval  is  received. 

Q.    What  is  this? 

A.  That  isn't  final  approval  at  all,  as  far  as  my 
miderstanding  of  it.  This  says  ^'practice  is  tenta- 
tively approved." 

Q.  Mr.  Neely  is  not  a  lawyer.  He  wouldn't  know 
that,  would  he? 

Mr.  Holohan:    I  object  to  that  as  argumentative. 

The  Court:    Sustained. 

Q.  (By  Mr.  Whitney)  :  Have  you  got  a  form 
there  where  it  is  fully  approved,  as  referred  to  here?: 

A.     Yes.     It  is  Form  ACP-245. 

Q.     Have  you  got  that  file? 

A.  Yes,  sir,  Government's  Exhibit  12-F  in  evi- 
dence is  that  form. 

Q.  Now,  it  is  an  approved  practice,  an  applica- 
tion signed  by  Neely  on  November  27,  1954,  for  that 
same  $1500,  for  ditch  lining? 
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A.  That  I  am  not  prepared  to  say.  It  is  the 
same,  but  this  is  certified  by  Neely  that  he  has  com- 
pleted it  on  this  date.  [156] 

Q.  He  had  conix)leted  it  before  that  date,  hadn't 
he? 

'    A.     Yes,  before  that  he  applied  for  it,  according 
to  our  investigation. 

Q.  Aiid  completed  it  between  November  15th, 
1953,  and  this  date,  he  had  completed  it,  you  know 
that? 

A.  Our  findings  were  that  it  was  completed  in 
the  early  part  of  1954,  yes,  sir. 

Q.  It  was  completed  sometime,  as  I  imderstand 
from  the  tape  recording  you  took  from  Mr.  Neely, 
sometime  between  January  and  March  of  1954? 

A.  In  the  early  part  of  1954,  but  I  don't  want  to 
make  it  that  I  am  testifying  that  this  application 
which  is  dated  November,  1953,  is  the  application, 
because  that  is  marked  cancelled.  There  is  a  subse- 
quent application. 

Q.     I  know  you  wouldn't  want  to  admit  that. 

Now,  Mr.  Kennedy,  you  have  been  testifying  a])Out 
what  Mr.  Short  told  you  at  different  times? 

A.    Yes,  sir. 

Q.  You  took  statements  from  Mr.  Short,  did 
you  not? 

A.  I  took  one  written  statement  from  Mr.  Short, 
and  the  remainder  of  our  conferences  were  placed 
on  a  tape  recorder,  or  used  on  tape  recordings. 

Q.     And  have  you  that  statement? 

Mr.  AVhitney:    Will  the  Government  produce  that 
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written  statement?     I  have  what  purported  to  be 
a  copy,  but  [157]  I  don't  know  whether  it  is  or  not. 
Somebody  gave  it  to  me,  and  I  didn't  get  it  out  of 
the  Government  files. 

Mr.  Hays :  Just  a  moment.  (Handing  document 
to  counsel). 

Q.  (By  Mr.  Whitney)  :  I  assume,  Mr.  Kennedy, 
that  the  tape  recording  was  taken  sometime  after 
this  statement  from  Mr.  Short,  which  is  dated  ap- 
parently January  14,  1957  ? 

A.  The  tape  recording,  we  took  a  tape  record- 
ing from  which  this  statement  was  summarized, 
was  drawn  up.  That  was  taken  in  the  presence 
of  Mr.  Stanfield,  Mr.  Short,  Special  Agent  Cardon, 
and  me  on  January  10.  I  thiiik  you  will  find  the 
statement  is  dated  two  or  three  days  later.  It  took 
that  long  to  get  it  typed  up. 

Q.  You  didn't  take  any  tape  recordings  after 
this  statement  was  made? 

A.  Yes,  sir.  Almost  eveiy  time  I  talked  with 
Mr.  Short  we  had  a  tape  recording. 

Q.     Reduced  to  writing? 

A.  No.  They  were  not  reduced  to  writing.  I 
might  add  they  were  taken  with  their  full  knowl- 
edge and  consent,  however. 

Q.  Now,  generally,  with  reference  to  Mr.  Short's 
statement,  didn't  he  tell  you  that  he  had  accepted 
money  from  cotton  producers  in  exchange  for  ob- 
taining additional  cotton  allotments  for  them?  [158] 

A.  Are  you  referring  to  this  particular  state- 
ment, or 
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Q.     Yes.  A.     Or  the  over-all? 

Q.     Yes. 

A.     Yes,  he  did.    I  can  state  that  very  definitely. 

Q.     Pardon?  A.     Yes,  sir. 

Q.  And  that  was  done  quite  frequently  in  that 
county,  was  it  not?  A.     By  Mr.  Short? 

Q.    Yes. 

A.     In  three  instances  that  I  know  of. 

Q.    And  what  were  those  instances? 

A.  There  was  Mr.  Neely  was  one.  Mr.  Ladd 
another.  And  Mr.  Simmons  another,  all  of  whom 
paid  Mr.  Short  money. 

Q.  Mr.  Beggs  or  Mr.  Haley  didn't  get  any  allot- 
ments from  Mr.  Short? 

A.     He  didn't  pay  any  money  to  Mr.  Short. 

Q.  Did  he  get  any  allotments  from  him  without 
paying  any  money? 

A.     Mr.  Short  didn't  acknowledge  it  if  he  did. 

Q.  From  the  examination  of  the  records,  did  you 
discover  they  did  that? 

A.  We  discovered  various  irregularities,  Mr. 
Whitney,  with  respect  to  allotments,  which  are  to 
the  operation  of  the  [159]  office.  We  were  makmg 
an  investigation  of  the  entire  operation  of  the  Pinal 
County  Office. 

Q.  And  you  found,  Mr.  Kennedy,  I  assume,  that 
that  office  was  very  loosely  run,  wasn't  it? 

A.  No,  sir,  I  wouldn't  say  it  was  very  loosely 
run.    We  found  some  examples  of 

Q.     You  found  a  lot  of  irregularities  there  ? 

A.     Well,  considering  that  there  were  around  a 
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thousand  farms,  there  were  relatively  few  that  we 

found  that  there  were  irregularities  in. 

Q.  And  you  foimd,  I  assume,  that  there  were  a 
lot  of  farmers  in  Pinal  County  who  did  business  in 
this  office  in  Casa  Grande  that  had  overplanted  over 
and  above  their  allotment  for  the  years  1954,  1955, 
and  1956? 

A.  Yes,  they  had  overplanted,  but  in  nearly 
every  instance  they  had  destroyed  their  cotton,  or 
paid  the  penalty  on  it. 

Q.  We  will  get  at  that  in  a  moment.  It  isn't 
against  the  law  to  overplant,  is  it? 

A.     No,  sir,  it  isn't. 

Q.  And  it  isn't  against  the  law  to  not  plow  it  up, 
is  it? 

A.     No,  sir,  not  if  you  pay  the  penalty  on  it. 

Q,     As  long  as  you  pay  the  penalty? 

A.     That's  right. 

Q.  And  when  the  Government  finds  that  a  man 
has  overplanted,  [160]  and  knows  of  his  overplant, 
and  knows  what  his  overplant  is,  they  send  out  a 
notice  of  overplanting,  do  they  not? 

A.  That  is  the  procedure.  They  normally  send 
the  notice  out.  Mr.  Short.,  in  my  conversations  with 
him,  indicated  that  he  felt  it  was  equally  as  proper 
to  notify  them  orally  if  they  were  in  the  office,  that 
they  were  overplanted. 

Q.  Well,  the  ordinary  procedure  would  be  to 
send  a  notice? 

A.     That  was  the  normal  thing  to  do,  yes. 

Q.    And  if  the  grower  failed  to  plow  up  the  ex- 


United  States  of  America  165 

(Testimony  of  Doyle  S.  Kennedy.) 

3ess  cotton  he  had  planted,  then  he  was  assessed  the 

penalty,  is  that  right? 

A.  The  grower,  the  notice  that  is  sent  out  pro- 
v^ides  that  it  must  be  destroyed  within  twenty  days, 
Dr  the  penalty  will  then  be  assessed,  yes,  sir. 

Q.  And  if  it  isn't  destroyed  within  the  twenty 
iays,  the!  Government  of  course  checks  on  the  farm 
and  send  out  the  notice  of  the  penalty,  is  that  right  ? 

A.  If  it  is  not  destroyed  within  twenty  days,  it 
is  then  remeasured  sometimes,  to  be  sure. 

Q.     That's  right. 

A.  And  then  the  penalty  is  assessed  for  the  ex- 
cess acreage. 

Q.  That  penalty  amounts  to  aromid  a])out,  at 
that  time,  about  seventeen  cents  a  poimd,  or  maybe 
a  little  better?  [161] 

A.  Yes,  sir,  it  was  about  fifty  percent  of  the 
market  price. 

Q.  And  all  the  farmer  that  had  overplanted 
would  have  to  do  then  when  he  got  his  notice  of 
the  penalty  was  to  write  out  a  check  to  the  Treas- 
urer of  the  United  States,  and  the  matter  would  be 
i3losed,  isn't  that  right? 

A.  Well,  I  would  assume  if  he  paid  his  penalty, 
^he  matter  would  be  closed,  for  the  amount  assessed 
lim,  but  there  were  certain  procedures  gone  through 
vith  before  they  even  sent  his  notice  of  penalty. 

Q.  You  know,  do  you  not,  that  Mr.  Neely  got  a 
lotice  for  overplant  on  his  Maricopa  County  farm, 
md  had  paid  the  penalty  after  investigation? 

A.     I  didn't  investigate  that  part,  but  that  is  my 
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imderstanding,  that  Mr.  Neely  had  during  one  year 

at  least  paid  some  penalty  tii  Maricopa  County. 

Q.  Have  you  any  idea  that  if  Mr.  Neely  had  been 
sent  a  notice  of  his  overplant,  and  had  failed  to  de- 
stroy his  cotton,  and  had  been  sent  another  notice 
for  the  excess,  he  would  not  have  paid  it? 

A.     I  can't  answer  that. 

Mr.  Holohan:  I  object  to  that  as  pure  specula- 
tion. 

The  Court:    He  can't  answer  that. 

We  will  suspend  until  two  o'clock.  Keep  in  mind 
the  Court's  admonition. 

(The  noon  recess  was  taken.)   [162] 

Afternoon  Session 

Thursday,  September  11,  1958 

Two  O'clock  P.M. 

Court  resumed  pursuant  to  recess. 
Appearances:     Same  as  before. 
The  Court:    You  may  continue. 

DOYLE  S.  KENNEDY 
resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination —  ( Continued) 

Q.  (By  Mr.  Whitney)  :  Mr.  Kennedy,  before  we 
go  back  into  Mr.  Short's  statement,  which  the  United 
States  Attorney  so  kindly  let  me  have,  I  would  like 
to  ask  you  questions  about  that  penalty. 

I  am  referring  now^  to  the  1956  overplant,  if  any. 

Do  you  know,  as  a  matter  of  fact,  that  the  jpenalty 
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against  Mr.  Neely  for  overplanting  in  Pinal  County 
for  the  year  1956  had  already  been  made  up  in  the 
County  Office  at  Casa  Grande? 

A.  Do  I  know  as  a  matter  of  fact  whether  or 
not  it  had? 

Q.     Yes.  A.     No,  sir,  I  do  not. 

Q.  Did  you  make  any  investigation  to  determine 
whether  [163]  it  had? 

A.  My  recollection  is  that  they  had  tentatively 
discussed  the  overplant,  but  I  don't  recall  that  the 
penalty  actually  had  been  computed. 

Q.  You  were  not  in  the  courtroom  when  Mr. 
Wolfe  testified,  were  you?  A.    No,  sir,  I  was 

not. 

Q.  Do  you  know  whether  or  not  the  State  office, 
or  you  or  Mr.  Jolmson,  the  government  investiga- 
tors, had  this  penalty  held  up? 

A.  Yes,  sir,  I  do  know  that  there  was  some  dis- 
ussion  as  to  whether  or  not  the  payment  of  a  pen- 
alty at  that  time  w^ould  have  any  effect  on  the  cases 
oming  up,  and  it  was  decided  to  withhold,  if  I  am 
lot  mistaken,  the  demand  for  the  penalty  until  such 
ime  as  this  case  was  completed.  I  believe  I  am 
ight  on  that. 

Q.     But  you  know,  or  do  you,  as  late  as  October 

,  1957,  forms  were  sent  to  Mr.  Neely  by  Mr.  Els- 

)erry  of  the  office  at  Casa  Grande,  or  a  statement 

LS  to  the  plantings  for  different  years,  so  they  could 

etermine  the  plant  penalty,  or  did  you  know  that? 

A.     I  knew  that  a  series  of  these  people  were  in- 
olved  in  cases  similar  to  this,  and  had  been  sent 
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— were  requested  to  supply  information  regarding 
their  crops,  I  believe  from  1950  or  1951,  on  to  date. 
That  is  a  procedure  I  think  that  [164]  is  author- 
ized by  the  regulations. 

Q.  And  that  procedure  was  gone  through  for  the 
purpose  of  determining  the  penalty? 

A.  Well,  it  would  appear  so,  but  I  can't  say 
positively  that  it  was. 

Q.  I  see.  And,  of  course,  did  you  know  thati 
Mr.  Neely  did  not  fill  those  out  because  it  was  after: 
the  indictment  had  been  returned  in  this  case? 

Mr.  Holohan:    I  object  to  all  this  as  immaterial., 

The  Court :    If  the  witness  knows,  he  may  answer. 

Q.     (By  Mr.  Whitney)  :    Do  you  know  that? 

A.     No,  sir,  I  don't  know  that. 

Q.  Referring  to  Defendant's  Exhibit  F  for  iden- 
tification, which  purports  to  be  a  letter  of  October 
11,  1957,  from  Mr.  El  sherry,  in  which  he  enclosed 
Form  MQ-98,  Upland  Cotton  Production. 

A.     Yes,  98  is  correct. 

Q.     And  that  is  Mr.  Elsberry's  writing? 

A.     As  far  as  I  know,  it  is,  yes. 

Q.  Yo\i  are  somewhat  acquainted  with  his  writi 
ing?  A.     I  have  seen  it  before,  yes. 

Q.     Those  are  the  forms  that  I  have  reference  to 

A.    Yes,  sir. 

Q.  Now^,  you  stated,  I  believe,  that  you  don' 
know  as  a  matter  of  fact  w^hether  the  penalty  agains 
Mr.  Neely  for  [165]  overplanting  in  1956  has  actu 
ally  been  made  up? 

A.     As  a  matter  of  fact,  no,  sir,  I  don't  recall. 
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Q.    You  don't  recall  ever  seeing  it? 

A.     I  don't  remember. 

Mr.  Whitney:  I  will  ask  Mr.  Hays  if  you  have 
got  such  in  your  files. 

Mr.  Hays:  No,  I  have  no  information  in  regard 
to  the  penalty  in  the  files. 

Q.  (By  Mr.  Whitney)  :  Now,  with  reference  to 
the  lease  that  has  been  introduced  in  evidence  here, 
which  it  now  determines  prolmbly  is,  as  far  as  the 
Grovernment  is  concerned  a  phony  lease;  referring 
to  Government's  Exhibit  15  in  evidence,  where  did 
you  get  that? 

A.  This  was  turned  over  to  me  and  Special 
Agent  Jolmson  by  Mr.  Neely  at  his  home  in  Chand- 
ler. 

Q.  He  turned  over  that  and  all  of  his  Marketing 
Cards  that  he  had,  and  his  cotton  allotments  for 
1  1954,  1955,  and  1956? 

A.  As  I  recall,  he  turned  this  over,  cotton  allot- 
ment notices,  for  '54,  '55,  and  '56,  and  I  don't  be- 
lieve he  had  any  Marketing  Cards,  or  if  he  did,  he 
didn't  have  a  complete  set  of  them. 

Q.     I  see. 

A.  And  he  authorized  us  to  get  the  cancelled 
i;  checks  that  are  in  evidence.  [166] 

Q.     And  he  fully  cooi)erated  with  you? 

A.     Yes,  sir. 

Q.     What  did  he  tell  you  about  that  lease? 

A.     In  what  respect,  sir? 

Q.     About  how  he  came  to  get  it. 

A.    He  stated  that  he  wanted  to  get  some  extra 
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allotment  for  1954  crop,  and  that  he  contacted  Joe 
'Short,   and   Short  indicated  he   might  be   able  to 
get  some  for  him. 

Subsequently,  Short  presented  him  with  the  lease, 
and  indicated  that  that  represented  surplus  cotton 
allotment. 

Q.  Did  he  also  tell  you  that  prior  to  the  time 
that  he  got  this  lease  that  he  gave  Mr.  Short  a  check 
for  $1,620  dated  on  March  20,  1954? 

A.  There  was  some  discussion  with  respect  to 
Mr.  Neely's  payment  for  the  1954  allotment. 

As  to  a  check  on  which  he  had  stopped  payment. 
Now,  I  didn't  see  that  check.  He  did  acknowledge 
that  he  gave ■ 

Q.     That  he  gave  that  check? 

A.  That  he  gave  a  check  which  he  identified,  I 
believe  it  is  dated  April  5th. 

Q.     Fifth? 

A.  April  4th  or  5th,  l^ut  he  was  imable  to  recall 
the  circumstances  which  caused  him  to  stop  pay- 
ment on  the  first  check,  and  then  reissue  in  effect 
the  check  a  few  days  later. 

Q.  Can  I  refresh  your  memory  on  that,  if  you 
remember  it?  [167]  A.     Yes. 

Q.  Did  Mr.  Short  tell  you  that  he  gave  Mr. 
Neely  a  check  for  $1620  for  81  acres  allotment  on 
the  Bums  lease,  and  that  he  had  talked  it  over  with 
his  brothers  and  the  Valley  National  Bank  manager 
at  Mesa,  and  that  they  told  him  he  had  better  get 
a  lease,  and  not  take  anybody's  word  for  it? 

Do  you  remember  anything  like  that? 
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A.  I  think  you  said  did  Mr.  Short  tell  me  that? 
Would  you  mind  reading  the  begimiing  of  the  ques- 
tion back. 

Mr.  Whitney:     Read  the  question. 
(The  last  question  was  read.) 

The  Witness:  You  mean  did  Mr.  Neely  tell  me 
this? 

Q.     (By  Mr.  Whitney)  :    Yes. 

A.  My  recollection  on  that  is  rather  vague.  There 
was  some  discussion  with  respect  to  first  giving  a 
check,  and  then  at  the  time  he  talked  with  me,  as 
I  recall,  he  couldn't  remember  exactly  why  he 
stopped  payment  on  the  check,  but  that  subsequently 
he  said  that  it  looked  like  it  was  all  right,  so  he  gave 
another  check. 

Q.     After  he  had  gotten  this  lease? 

A.     Well,  I  believe  the  lease  is  dated  March  30th. 

Q.  March  30th.  And  the  check  was  dated  April 
4th  or  5th?  A.     Yes. 

Q.  That's  right.  And  that  check  I  am  referring 
to  now  [168]  is  in  evidence  as  Government's  Exhibit 
14- A,  $1620,  dated  April  5th,  1954? 

A.     Yes,  sir. 

Q.  And  you  are  sure  he  didn't  show  you  any 
check  where  the  payment  had  l:)een  stopped? 

A.  I  don't  recall  it.  And  as  a  matter  of  fact, 
he  had  no  checks.  He  said  his  accountant  had  the 
checks,  and  we  got  those  later  from  the  accountant. 

Q.  Did  you  see  a  check  on  which  payment  was 
stopped  ? 
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A.  I  have  never  seen  a  check  on  which  payment 
was  stopped,  no,  sir. 

Q.  Did  Mr.  Neely  tell  you  that  he  knew  that  this 
lease  w^as  in  any  way  phoney  ?  A.     No,  sir. 

Q.  In  other  words,  in  his  conversation  with  you, 
he  thought  tliis  was  a  legitimate  lease,  didn't  he? 

A.     That  was  the  impression  I  got,  yes,  sir. 

Mr.  Whitney:  Now,  Mr.  Hays,  have  you  got  the 
notes  of  farm  acreage  allotment  for  1954,  the  three 
of  them  that  Mr.  Neely  gave  Mr.  Johnson,  or  Mr. 
Kennedy?    One  of  them  may  be  in  evidence. 

Mr.  Hays:    What  do  you  mean,  the  notes'? 

The  Witness:     The  photostats. 

Mr.  Hays:    You  mean  notices? 

Mr.  Whitney:    Yes.  [169] 

Q.  (By  Mr.  Whitney) :  Referring  to  Govern- 
ment's Exhibit  17-A  for  identification,  which  ap- 
parently is  a  Notice  mailed  Mr.  Neely  on  Form 
MQ-24,  Notice  of  Farm  Acreage  Allotment,  Market- 
ing Quota  for  the  1954  Crop  of  Upland  Cotton. 
That  shows  signed  by  Mr.  Elsberry  for  252.2  acres. 

Was  that  the  correct  allotment  at  that  time? 

A.  I  would  have  to  look  at  the  Listing  Sheet, 
but  this  looks 

Q.     I  don't  want  to  take  up  all  this  time. 

A.     I  am  not  trying  to  evade  you. 

Q'.    I  know.  A.     May  I  see  the  other? 

Q.    Yes.  A.     Are  they  for  different  years? 

Q.     No,  all  for  1954. 

A.  This  appears  to  be  the  original  allotment  that 
was  sent  out  for  that  year,  yes,  sir. 
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Q.  Now,  referring  to  Government's  Exhibit  17-B 
for  identification,  which  was  also  signed  by  Mr. 
Elsberry,  and  dated,  this  first  one  was  dated  12/11/ 
53.  This  was  2/16/54,  which  shows  a  previous  allot- 
ment notice  of  12/11/53.    This  shows  319.8  acres. 

Can  yon  tell  me  what  caused  that  second  notice  to 
be  sent  out? 

A.  It  appears  to  be  a  revision  in  the  allotment, 
[170]  Mr.  Whitney. 

Q.  Now,  to  refresh  your  memory,  and  maybe  I 
am  incorrect  about  this,  I  can't  keep  up  with  the 
Government,  but  didn't  Congress  pass  an  act  about 
that  time  in  which  they  increased  the  allotment? 

A.     Yes,  sir,  that  was  what  I  was  referring  to. 

Q.  And  they  increased  the  allotment  to  the  State, 
and  the  State  in  turn  increased  the  allotment  to 
the  County,  and  then  the  counties  refigured  the 
allotments  and  added  it  to  what  the  farmer  was 
supposed  to  have? 

A.  My  imderstanding  is  they  revised  the  allot- 
ments upward,  because  they  got  this  extra  acreage, 
jand  this  apparently  is  the  result  of  that  investiga- 
tion. 

Q.  There  is  nothing  wrong  with  those  two  allot- 
ments, is  there? 

A.     As  far  as  I  know,  there  isn't. 

Q.  All  right,  referring  to  Government's  Exhibit 
17-C  in  evidence,  which  is  signed  by  Henry  D. 
Haley,  for  the  Pinal  County  Committee,  which 
showed  a  previous  notice  of  2/16/54,  this  was  dated 
V19/54,  for  400.8  acres. 


174  Rex  L.  Neely  vs. 

(Testimony  of  Doyle  S.  Kennedy.) 

Do  you  know  how  that  came  to  be  raised  that 
amount  ? 

A.  Yes,  sir.  These  are  a  series  of  three  allot- 
ment notices,  the  last  of  which  is  400.8  acres,  and 
I  believe  as  I  testified  this  morning,  that  was  in- 
creased under  this  released  acreage  surrendered  by 
this  dummy  farm  595.  [171] 

Q.     Covered  supposedly  by  the  Burns  lease? 

A.  It  shows  on  the  Listing  Sheet  as  being  re- 
leased acreage,  and  that  is  the  basis  for  this  allot- 
ment notice. 

Q.  In  other  words,  that  81  acres  added  to  this? 
notice  of  319.8  exactly  means,  or  makes  it  400.8? 

A.     81  and  that  amount  make  400.8. 

Q.  Assuming  that  that  lease  there  that  we  have' 
been  talking  about  or  discussing  was  a  bona  fide^ 
lease — we  know  now  that  it  isn't,  but  assuming  thati 
is  a  bona  fide  lease,  there  would  be  nothing  wrongs 
with  that  allotment  of  400.8  ? 

A.  That  would  be  something  that  the  County, 
Committee  would  have  to  pass  on. 

Q.     And  if  they  passed  on  it  and  allowed  it? 

A.     Then  that  is  within  their  discretion. 

Q.  That  is  within  their  discretion.  Now,  then^ 
you  know  that  allotment  was  transferred  quite  fre- 
quently diovm  there  in  Pinal  County  from  farm  to! 
farm?  Somebody  didn't  have  enough  water  to  planl 
his  cotton,  or  somebody  else  had  some  reason  for 
not  using  his  allotment? 

A.     What  year  are  we  referring  to? 

Q.     1954. 
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A.  1954,  I  know  that  under  this  release  and  re- 
apportionment procedure  used  hy  that  County,  that 
there  were  several  transfers  of  allotment,  yes,  sir. 

Q.    And  there  was  nothing  wrong  with  those? 

A.     That  I  can't  pass  on. 

Q.     But  you  don't  know  of  anything  wrong? 

A.  I  know  there  is  no  other  county  that  used 
that  procedure,  to  my  understanding,  and  that  Pinal 
Coimty  was  prohibited  from  using  it  after  1954. 

Q.  Now,  did  Mr.  Neely  tell  you  that  he  was  re- 
quired to  give  Mr.  Burns  a  sublease  back  for  this 
same  acreage,  that  there  was  the  statement  in  it, 
"Lessee  to  have  the  right  to  plant  any  crop  he  de- 
sires on  the  premises  except  cotton." 

Did  he  call  that  to  your  attention? 

A.  He  told  me  he  didn't  even  know  Mr.  Burns, 
and  he  never  called  that  to  my  attention.  He  never 
heard  of  it  before. 

Mr.  Whitney:  Will  you  mark  this  for  identifica- 
tion. 

The  Clerk:  Defendant's  Exhibit  I  for  identifica- 
tion. 

(Said  Sublease  was  marked  as  Defendant's 

Exhibit  I  for  identification.) 

Q.  (By  Mr.  AVhitney)  :  Showing  you  Defend- 
mt's  Exhibit  I  for  identification,  you  have  never 
ieen  that  before  ?  It  purports  to  be  a  copy  of  a  sub- 
ease. 

A.     No,  I  have  never  seen  this  before. 

Q.  Is  that  the  same  description  as  the  Burns 
and? 
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A.  Let  me  see.  It  is  the  Northwest  Quarter  of 
Section  3,  Township  6,  Range  7  East.  [173] 

Q.  It  is  the  same  thing,  but  you  have  never 
heard  of  that  before?  A.    No,  sir. 

Q.  Now,  did  you  have  occasion  to  examine  during 
your  investigation  what  was  referred  to  in  the  other 
trials  as  the  Control  Register,  but  in  this  case  it  is 
referred  to  as  Defendant's  Exhibits  A  and  B  for 
identification? 

A.     I  have  examined  that,  yes,  sir. 

Q.  And  you  found  in  no  control  register  quite 
considerable  overplanting  in  that  county  by  various; 
and  diverse  farmers? 

A.  I  foimd  the  record  was  quite  incomplete,  to 
begin  with,  and  in  several,  if  I  may  go  ahead,  thati 
appeared  to  be  overplanted,  by  examining  the  fold- 
ers for  the  particular  farms  we  foimd  the  cotton 
had  been  destroyed. 

Q.  And  this  form  did  show  that  cotton  was  de- 
stroyed on  various  farms? 

A.     Ask  the  question  again,  sir. 

Q.  Did  various  farms  here  show  that  cotton 
was  overplanted,  and  the  excess  had  been  destroyed  1 

A.     In  some  entries  there,  yes,  sir. 

Q.  In  some  of  those  entries,  it  also  showed  thai 
they  still  got  their  Marketing  Cards? 

A.     After  they  had  destroyed  the  cotton? 

Q.     Yes.  A.     Yes,  sir.  [174] 

Q.     And  without  having  actually  destroyed  it? 

A.    Well,  that  I  can't  say. 
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Q.  Now,  Mr.  Kemiedy,  referring  to  Defendant's 
Exhibit  D  for  identification,  which  is  a  copy  of  the 
document  that  is  on  the  bulletin  board  down  here  at 
Casa  Grande  that  I  had  Mr.  Davis  make  me  a  copy 
of,  have  you  ever  seen  that  ? 

A.  I  saw  it  on  the  bulletin  board  dowT:i  there 
the  other  day  for  the  first  time. 

Q.     Who  authorized  putting  out  that  docimient? 

A.     That  I  couldn't  answer,  because  I  don't  know. 

Q.  You  will  note  there  that  the  measurements 
will  be  handled  in  a  different  manner  than  previ- 
ously handled,  and  so  forth.  In  otlier  words,  it 
changed  the  methods  of  measurement? 

A.  Yes,  so  it  says  there.  I  am  not  familiar  with 
their  present  methods  of  measurement. 

Q.     Now^,  Mr.  Kennedy 

Mr.  Whitney:  First,  I  would  like  to  have  this 
marked  as  an  exhibit  for  identification. 

The  Clerk:  Defendant's  ExhilDit  J  for  identifica- 
tion. 

(Said  Statement  was  marked  as  Defendant's 
Exhibit  J  for  identification.) 

Q.  (By  Mr.  Whitney) :  I  believe  you  have  stated 
that  you  took  a  statement  from  Mr.  Short,  Joe  L. 
Short,  on  or  about  [175]  the  14th  day  of  January, 
1957?  A.     Yes,  sir. 

Q.  And  in  that  statement,  Mr.  Short  completely 
exonerated  Mr.  Neely?  A.     I  didn't  state  that. 

Q.  You  didn't  say  that,  ])ut  I  say  in  that  state- 
ment didn't  he  say  that  Mr.  Short 
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Mr.  Hololian:  I  object  to  that.  The  statement 
is  the  best  evidence  of  what  he  said. 

The  Court:    I  think  so. 

Mr.  Whitney:  Very  well.  I  imagine  that  is 
correct. 

Q.  (By  Mr.  Whitney) :  That  is  Mr.  Short's  sig- 
nature ? 

A.  This  is  the  original  of  the  statement.  That 
is  my  signature  there,  and  Mr.  Stanfield's,  Mr.  Car- 
don's,  the  other  Special  Agent,  and  Mr.  Short.  Yes, 
sir. 

Mr.  Hays:  We  have  no  objection  to  its  admis- 
sion in  evidence,  Mr.  Whitney,  if  you  want  to  put 
it  in  evidence. 

Mr.  Whitney:    We  offer  it. 

The  Court:    It  may  be  received. 

The  Clerk :    Defendant's  Exhibit  J  in  evidence. 
(Said   Statement  was   received   in   evidence 
and  marked  as  Defendant's  Exhibit  J.) 

Q.  (By  Mr.  Whitney)  :  Mr.  Kennedy,  in  this 
statement  I  notice  it  says:  [176] 

"During  each  of  the  three  crop  seasons  men- 
tioned, that  is  to  say,  1954,  1955,  and  '56,  I  accepted 
money  from  cotton  producers  in  exchange  for  ob- 
taining additional  cotton  allotments  for  them.  I  led 
these  producers  to  believe  that  I  obtained  such  al- 
lotments either  from  my  own  farm,  or  through  a 
deal  with  other  producers  who  had  allotments 
which  were  unplanted.  They  trusted  me,  and  insofar 
as  I  know,  they  believed  my  representation." 
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That  was  paii:.  of  the  statement  that  Mr.  Shoi*t. 
made?  A.     Yes,  sir. 

Q.  Now,  this  moniing  I  ])elieve  you  made  a  state- 
ment about  how  these  i:)enalty  notices  were  sent  out. 

Mr.  Whitney:  I  would  like  to  have  this  docu- 
ment marked  for  identification. 

The  Clerk:  Defendant's  Exhibit  K  for  identifi- 
cation. 

(Said  Letter,   9/12/55,   was  marked  as  De- 
fendant's Exhibit  K  for  identification.) 

Q.  (By  Mr.  Whitney)  :  Showing  you  Defend- 
ant's Exhibit  K  for  identification,  which  purports 
to  ])e  Notice  with  reference  to  excess  cotton  acreage 
for  some  farm  had  l)y  Mr.  Neely  in  Maricopa 
County,  that  is  what  you  were  talking  about,  where 
they  said  17.7  cents  a  pound?  [177] 

A.  This  appears  to  be  a  notice  of  penalty  of  17.7 
cents,  yes,  sir,  if  the  cotton  is  not  destroyed. 

Mr.  Whitney :    That  is  right.  We  offer  this. 

Mr.  Holohan:  We  object  to  the  document.  It 
deals  with  the  year  1955  in  Maricopa  County. 

The  Court.:    All  right,  objection  sustained. 

Mr.  Whitney:    Will  you  mark  this. 

The  Clerk:  Defendant's  Exhibit  L  for  identifi- 
cation. 

Mr.  Holohan:  We  have  no  objection  to  any  so- 
called  payment  of  penalty,  if  that  is  the  next  check 
you  were  going  to  offer. 

Mr.  Whitney:    Well,  without  the  other 

Mr.  Holohan:  You  don't  need  a  foimdation,  if 
we  don't  object  to  it. 
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Mr.  Whitney:  You  mean  you  have  no  objection 
to  Defendant's  Exhibit  L,  the  payment  of  the  pen- 
alty of  Maricopa  County? 

Mr.  Holohan:    We  have  no  objection. 

The  Clerk :    Defendant's  Exhibit  L  in  evidence. 
(Said  Check  was  received  in  evidence  and 
marked  as  Defendant's  Exhibit  L.) 

Q.  (By  Mr.  Whitney) :  Of  course,  Mr.  Kennedy, 
I  don't  suppose  that  you  could  connect  this  up  in 
any  way,  Defendant's  Exhil^it  L  in  evidence,  with 
K  in  evidence?  [178] 

A.  Inasmuch  as  I  haven't  even  been  to  the  Mari- 
copa County  Office,  and  this  pertains  strictly  to 
Maricopa  County,  I  am  afraid  I  couldn't. 

Mr.  Whitney:  Would  you  mark  this  for  identi- 
fication. 

The  Clerk:  Defendant's  Exhibit  M  for  identi- 
fication. 

Q.  (By  Mr.  Whitney) :  Referring,  Mr.  Ken- 
nedy, to  Defendant's  Exhibit  M  for  identification, 
this  is  the  check  that  I  asked  you  about  that  you 
didn't  think  you  saw.  I  am  asking  you  now  if  that 
doesn't  refresh  your  memory.  Maybe  it  doesn't. 
I  don't  know  whether  you  saw  it  or  not. 

A.  This  is  a  check  dated  March  20,  1954,  for 
$1,620,  payable  to  Joe  Short.,  signed  by  Neely,  with 
the  payment  stopped  on  it. 

No,  sir,  I  have  never  seen  that  check. 

Q.  That  check  was  apparently  made  out  prior  to 
the  lease  of  March  30th  ? 

A.    It  carries  an  earlier  date. 
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Q.  And  the  lease  carries  an  earlier  date  by  five 
days  of  the  other  check  for  $1,620. 

Do  you  remember,  Mr.  Kennedy,  with  reference 
to  the  1955  cotton  crop  of  Mr.  Neely  in  Pinal 
County,  of  Mr.  Short  telling  you  that  he  got  $10 
from  Mr.  Neely,  which  was  the  fee  for  measure- 
ment, and  went  out  to  Mr.  Neely's  farm? 

A.  I  remember  Mr.  Short  stated  that  Mr.  Neely 
had  paid  [179]  the  $10  fee  for  measurement  of  de- 
stroyed cotton,  and  that  he  was  supposed  to  go  out 
there  now.  I  am  not  sure  whether  he  even  went  out, 
or  not. 

Q.  Now,  you  talked  to  a  lot  of  the  fanners  about 
Mr.  Short,  haven't  you? 

A.     Not  so  many,  no,  sir. 

Q.  You  don't  know  whether  he  was  rather  a 
tough  administrator  in  that  office,  or  not? 

A.     I  am  not  in  a  position  to  judge  that,  sir. 

Mr.  Whitney :    I  think  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Stanfield)  :  Mr.  Kennedy,  you  remem- 
ber the  circumstances  of  the  taking  of  this  state- 
ment? A.     Yes,  sir,  I  do. 

Q.  And  do  you  remember  that  you  and  I  and 
Mr.  Short,  and  this  other  gentleman,  I  think  his 
lame  is A.     Mr.  Cardon. 

Q.     Cardon?  A.     Reed  Cardon,  yes,  sir. 

Q.  And  you  had  a  recording  machine  there,  a 
;ape  recorder,  did  you  not?  A.     Yes,  sir.  [180] 
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Q.  And  that  the  words  contained  in  this  State- 
ment are  not  those  on  the  tape? 

A.  They  are  a  summary  of  the  tape.  The  tape 
rmis,  as  I  recall,  for  aromid  two  hours. 

Q.     And  these  are  a  condensation  from  that  tape  ? 

A.     Yes,  sir. 

Q.     Do  you  happen  to  know  who  condensed  it? 

A.    Yes.  I  did. 

Q.     All  by  yourself,  or  did  Mr.  Cardon  help  you  ?l 

A.     I  think  I  did  most  of  it  myself. 

Q.  There  were  some  other  tapes  taken,  w^eren'tt 
there,  Mr.  Kennedy? 

A.  Subsequent  to  that  time,  every  interview  that! 
I  had  with  Mr.  Short,  with  the  exception  of  maybe 
one  or  two  very  short  ones,  were^all  taken  on  tape, 
and  that  includes  interviews,  not  only  with  respecti 
to  Mr.  Neely,  but  also  with  regard  to  other  irregu- 
larities, taken  at  our  office. 

Q.  Did  you  take  any  statements  out  at  Mr: 
Short's  house?  A.     Any  written  statement? 

Q.     Any  in  which  you  used  the  machine  ? 

A.     Not  that  I  recall. 

Q.  Aside  from  that  taken  in  my  office,  you  took 
all  of  the  other  tapes  down  at  the  ASC  Office  in 
Casa  Grande? 

A.     In  a  little  private  office  in  the  back,  yes,  sir 

Q.  You  never  reduced  those  to  writing,  did  you 
Mr.  Kennedy?  [181]  A.     No,  sir. 

Q.     Why  was  that? 

A.  As  a  matter  of  fact,  you  will  recall  that  ] 
think  Mr.   Short  said  he  wouldn't  sign  any  mor( 
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statements.  That  was  in  your  presence,  I  think,  Mr. 

Stanfield,  at  the  time  we  took  that  statement. 

Q.  My  recollection  is  different.  Didn't  you  in 
fact  say  that  he  wouldn't  sign  anything  along  this 
line  unless  I  had  looked  at  it? 

A.     He  may  have. 

Q.  The  fact  remains  somebody  reduced  the  oth- 
ers to  writing?  A.     No,  sir. 

Q.     Condensed  or  otherwise?  A.     No,  sir. 

Q.  You  have  no  independent  recollection  of  ask- 
ing him  if  he  would  sign  other  statements,  have 
^ou?  A.     No,  I  don't. 

Q.  Then  aside  from  that  fact,  is  there  any  rea- 
son why  you  did  not  reduce  the  others  to  Avriting? 

A.  They  ran  into  hours  and  hours  and  hours 
of  comment,  and  going  over  the  same  things  more 
than  once. 

It  was  not  reduced  to  writing,  because  we  felt, 
3r  I  felt  that  that  original  statement  there  covered 
:he  broad  outline  of  the  irregularities.   [182] 

Q.  In  preparation  of  this  trial,  you  have  re- 
reshed  your  memory  as  to  those  statements,  have 
^ou  not? 

A.  Oh,  yes,  if  you  mean  have  I  listened  to  the 
apes ;  yes,  I  have. 

Q.  You  listened  to  all  of  the  tapes  in  prepara- 
lion  for  this  case,  have  you  not?  A.     Yes,  sir. 

Q.  Did  you  prepare  notes  from  which  to  testify 
s  to  the  statements  that  Mr.  Short  made  that  you 
ave  referred  to  in  your  direct  testimony? 
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A.  No,  sir.  I  mean,  will  you  rephrase  the  ques- 
tion? I  am  not  sure  I  understood  it. 

Q.  You  have  conceded  that  you  have  listened  to 
the  tapes'?  A.    Yes. 

Q.  What  I  want  to  know,  did  you  make  any 
notes  from  the  tape  or  tapes'? 

A.  At  the  time  I  have  listened  to  them  in  prepa- 
ration for  this? 

Q.     To  prepare  yourself  for  testimony  on  direct. 

A.     No,  sir. 

Q.  The  reason  I  ask  that  is  because  you  made 
some  specific  references  to  terms  that  I  did  not 
recall,  and  I  want  to  ask  you  some  questions  about 
that.  A.     All  right,  sir.  [183] 

Q.  Before  I  get  into  that,  I  would  like  to  talk 
to  you  about  the  Farm  595. 

Isn't  it  a  fact  that  in  your  investigation,  there  1 
was   an   indication   that  595   had   existed   prior  to 
1954? 

A.     Do  you  mean  the  property  that,  or  which  isjj 
legally  described  now  as  Farm  595  had  existed  as 
what?  As  a  farm? 

Q.     We  know  it  existed  as  land. 

A.    Yes. 

Q.     Because  we  have  heard  testimony  on  that. 

A.     Right. 

Q.     Then  obviously  I  mean  farm.   Did  it  exis 
as  a  farm  before  1954? 

A.  My  understanding  was,  and  what  I  found  out 
during  the  investigation,  that  in  the  late  1940's,- 
probably  as  late  as  maybe   1950,  it  was  operated 


United  States  of  America  185 

(Testimony  of  Doyle  S.  Kennedy.) 

as  some  kind  of  a  farm,  and  there  was  some  cotton 

grown  on  it,  but  since  1950,  it  had  been  in  effect 

abandoned,  and  it  had  more  or  less  gone  back  to 

desert. 

Q.  As  to  the  assigning  of  cotton  allotment  to 
595  for  the  year  1954,  that  would  have  happened  in 
1953,  wouldn't  it? 

A.  The  Listing  Sheets  would  have  been  made  up 
in  the  latter  part  of  1953,  yes,  sir. 

Q.     And  the  allotment  assigned  to  it  at  that  time? 

A.     Yes,  sir. 

Q.  And  has  everything  you  have  seen  so  far 
from  your  [184]  investigation  been  to  the  effect 
that  Mr.  Short  is  the  person  who  assigned  the  allot- 
ment to  it,  or  do  you  know? 

A.  Well,  I  am  not  sure  I  imderstand  your  ques- 
tion. I  can  tell  it  in  my  own  words,  if  I  may. 

Q.     I  will  rephrase  the  question. 

A.     All  right. 

Q.  You  stated  earlier,  I  don't  know  what  the 
exhibit  was  that  contained  it,  there  was  a  history 
for  the  years  1951,  '52,  and  '53,  established  on  this 
farm  595. 

A.  I  stated  that  this  form  purported  to  show 
a  history  for  that  farm. 

Q.     That  is  the  one  Mr.  Short 

A.     That  is  the  one  Mr.  Short  made  up. 

Q.     It  shows  W.  R.  Bums  as  the  operator? 

A.     Yes,  sir. 

Q.     Once  again  handing  you  Government's  Ex- 
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hibit  1  in  evidence,  would  you  locate  Farm  595  on 

there  again?  A.     Yes. 

Q.  Do  you  know  offliand  when  that  would  have 
been  prepared,  that  listing  on  there? 

A.  The  sheet  normally  is  prepared,  and  it  is 
dated  December  10,  1953,  when  it  was  listed  and 
computed,  so  it  would  have  been  around  the  latter 
part  of  1953. 

Q.  This  sheet  also  shows  who  prepared  it,  does 
it  not? 

A.  It  shows  it  is  listed  by,  and  it  is  signed  by 
both  [185]  Mr.  Short  and  Mr.  Wolfe,  as  being 
listed,  computed,  and  checked  by  them. 

Q.     Who  has  approved  it,  if  anyone? 

A.  The  County  Committee  approvals  show  the 
name  of  Elsberry,  Beggs,  and  I  am  unable  to  read 
this  last  one. 

It  looks  like  Hamilton,  but  I  am  not  sure. 

Q.     And  the  State  Office  people  have  also? 

A.     Yes,  sir. 

Q.  Unless  this  particular  exhibit  is  completely 
wrong,  quite  a  few  people  participated  in  getting 
the  allotment  on  595  going  for  1954,  isn't  that  right? 

A.  Those  signatures  are  usual  on  all  Listing 
Sheets. 

Q.  In  reference  to  the  Fann  595,  did  you  have 
occasion  to  search  the  records  down  there  in  the 
office  for  a  file  folder  with  an  old  number,  but  the 
same  farm  on  it? 

A.     With  an  old  number? 

Q.     Let  me  rephrase  that  question.  Weren't  you 
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given  information  that  Farm  595  had  existed  be- 
fore 1954  under  another  number? 

A.  Not  that  I  recall.  You  may  be  referring  to 
the  fact  that  Mr.  Short's  explanation  to  me  was 
that  because  of  an  error  in  legal  description,  595 
first  had  come  into  existence  on  this  listing  sheet. 

595  is  the  northwest  quarter  of  Section  3,  and 
erroneously  they  had  shown  this  as  a  farm,  when 
they  intended  [186]  and  corrected  594,  which  I 
believe  is  the  southwest  quarter.  That's  Mr.  Short's 
explanation  to  me  as  to  why  there  was  a  595  in 
the  first  place. 

Q.  And  you  have  no  reason  to  question  that  at 
this  time,  have  you?  A.    No. 

Q.  You  stated  that  in  one  of  your  conversations 
with  Mr.  Short  that  he  stated,  correct  me  if  I  am 
wrong,  that  Mr.  Neely  had  destroyed  his  cotton, 
that  is,  the  overplanted  cotton? 

Did  you  make  that  statement  earlier?  I  assume 
that  would  be  for  the  years  1955  and  1956. 

A.  He  stated  that  Mr.  Neely  had  destroyed  his 
cotton,  is  that  your  question? 

Q.    Yes. 

A.     I  would  have  to  know  which  year. 

Q.  I  think  you  misunderstood  my  question  here, 
so  I  will  ask  this  one.  A.     All  right. 

Q.  As  to  the  overplant  in  1955,  did  Mr.  Short 
here  tell  you  that  he  had  not  plowed  up  any  cot- 
ton, for  Neely? 

A.  I  believe  I  testified  this  morning  that  Mr. 
Short  said  at  the  time  he  put  the  "destroyed"  fig- 
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ures  on  there,  the  cotton  had  not  been  destroyed. 

If  I  am  not  mistaken,  the  date  was  August  18,  1955. 

Q.  Do  you  rememl^er  exactly  when  you  had  that 
conversation  ? 

A.  No,  I  am  sorry  I  don't.  It  was  either  in  Feb- 
ruary or  March,  I  would  judge.  And  I  talked  with 
Mr.  Short  quite  a  number  of  times. 

Q.     Was  that  on  the  tape,  do  you  know? 

A.     I  am  quite  certain  it  is,  yes. 

Q.  Didn't  you  subsequently  learn  some  cotton 
had  been  plowed  up  following  that  time  ? 

A.  Mr.  Short  indicated  that  he  later  had  in- 
spected the  field,  and  his  recollection  was  around 
50  acres  was  destroyed. 

I  then  questioned  Mr.  Short  why  he  got  just  this 
$10  fee  when  the  fees  were  on  a  sliding  basis.  The 
more  acreage  that  was  destroyed,  the  more  was 
charged  to  go  out  and  measure  it.  Mr.  Short,  testi- 
fied along  with  the  50  acres  he  thought  were  de- 
stroyed, he  hadn't  measured  it,  he  had  driven  out 
there,  I  believe,  but  that  was  subsequent  to  the  jt 
date  Mr.  Neely  signed  it,  that  was  my  understand- 
ing of  it,  and  along  that  same  line  Mr.  Neely  stated 
to  me  and  Mr.  Johnson  that  he  had  destroyed  about 
15  acres. 

The  overplanting  was  in  excess  of  100  acres,  if 
I  am  not  mistaken.  ^ 

Q.  I  think  I  understand  you.  You  stated  on  di- 
rect examination,  I  believe,  that  you  had  investi- 
gated the  [188]  activities  of  the  ASC  Office  in 
Pinal  County,  that  is  correct,  isn't  it?  If 
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A.  I  stated  that,  yes,  that  our  investigation  was 
concerned  with  irregularities,  or  apparent  irregu- 
arities  in  the  Pinal  County  Office,  yes,  sir. 

Q.  And  you  presumably  investigated  all  of  the 
various  programs  that  were  handled  there,  for  ir- 
regularities ? 

A.  Well,  I  personally  may  not  have.  There  were 
"our  of  us  down  here  at  one  time,  four  special 
igents  working  on  various  phases  of  it. 

Q.     Does  that  mean  you  did  or  didn't? 

A.  Well,  I  would  have  to  know  which  program 
^ou  mean. 

Q.     What  did  you  personally  investigate? 

A.  Well,  I  personally  investigated  anything  the 
;hree  growers,  where  I  was  on  the  investigation  of 
;he  three  growers,  Mr.  Neely  being  one,  who  had 
3aid  Joe  for  securing  additional  cotton  acreage 
dlotments. 

Also,  I  checked  on  the  matter  of  the  Country 
I!lub,  who  had,  as  you  may  recall,  auctioned  off 
;heir  allotment. 

Q.  Let  me  interrupt  you.  Then  you  did  not  ac- 
ually  investigate  the  office.  You  went  down,  and 
ou  had  certain  specific  cases  you  were  going  to  in- 
vestigate, and  that  is  all  you  investigated? 

A.  No,  we  investigated — ^we  went  into  the  office 
^ith  the  allegations  that  irregularities  had  occurred. 
189]  We  made  a  cursory  examination  on  the  vari- 
us  programs,  and  where  it  appeared  there  might 
•e  irregularities,  we  went  further,  and  these  cases 
eveloi^ed  out  of  that. 
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Q.  Once  again,  you  weren't  looking  blindly,  were 
you? 

A.  No.  We  were  not  investigating  every  pro- 
gram for  every  farmer  handled  by  the  County  Of- 
fice for  the  last  three  years. 

Q.  Wouldn't  you  say,  in  fact,  that  of  the  vari- 
ous crops  and  farmers  programs,  more  than  90  per- 
cent were  never  even  looked  at  by  you,  or  any  of 
your  people'? 

A.  If  you  mean  that  the  farms  we  didn't  look 
at 

Q.     I  mean  of  the  transactions  that  occurred,  that 
the  vast  majority  was  untouched  by  United  States  i 
investigation  ? 

A.     For  a  thorough  investigation,  yes,  sir. 

Q.  You  don't  know  personally,  as  a  matter  of 
fact,  whether  the  rest  of  them  were  proper  or  im- 
proper, do  you? 

A.  The  only  thing  I  could  testify  to  that  person- 
ally knowing  is  with  respect  to  the  ones  that  I  madej 
a  complete  investigation  on,  or  was  a  member  off 
the  team  that  made  the  investigation. 

Q.     But  by    and   large,    your   investigation    did 
show  that  the  office  was  actually  a  very  wtII  runjij 
office,  didn't  it? 

A.     For  the  volume  that  was  handled  by  the  of-i|fii 
fice,  I  would  say  that  it  was  in  pretty  fair  shape. 
yes,  sir. 

Q.     You  live  in  San  Francisco,  don't  you?  [190]lta 

A.     In  that  area,  yes,  sir.  ' 
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Q.  How  long  have  you  been  a  Compliance  In- 
restigator  ? 

A.  I  have  been  with  the  Department  of  Agricul- 
;ure  al3ont  five  years  in  this  capacity. 

Q.     Prior  to  that,  what  was  your  field? 

A.  I  was  with  the  United  States  Department  of 
[jalDor  in  an  investigatory  capacity  for  about  15 
^ears. 

Q.  Do  you  have  F.B.I,  training,  or  something 
ike  that?  A.     No,  sir. 

Q.  How  often  have  you  investigated  agricultural 
problems  on  a  county  level? 

A.  Oh,  I  would  say  during  the  five  years  I  have 
)een  with  the  department,  you  must  understand 
;hat  there  were  many  other  problems  than  cotton 
n  various  areas.  We  cover  nine  states.  I  would 
say  50  percent  of  my  assignments  have  necessitated 
ny  checking  in  with  the  various  coimty  offices  for 
lome  information  or  check  of  their  records. 

Q.  How  often  has  this  50  percent  concerned 
;otton  ? 

A.  Well,  this  is  my  first  experience  with  cotton 
n  this  manner  here. 

Q.  In  other  words,  prior  to  your  participation 
Q  this  investigation,  you  knew  nothing  more  than 
n  average  employee  would  know  about  allotments 
nd  rules?  A.     That  is  correct. 

Q.  To  what  extent  have  you  familiarized  your- 
elf  mth  [191]  the  rules  as  provided  by  tlie  Secre- 
iry  of  Agriculture,  as  far  as  cotton  program  is 
oncemed  ? 
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Mr.  Holohan:  At  this  time  we  would  like  to  in- 
terpose an  objection.  We  don't  see  the  materiality 
of  this. 

The  Court:  The  Court  has  to  take  judicial  notice 
of  those  regulations. 

We  will  suspend  at  this  point  until  tomorrow 
morning  at  ten  o'clock. 

Keep  in  mind  the  Court's  admonition. 

(Thereupon  an  adjournment  was  taken  to  the 
following  day,  Friday,  September  12,  1958,  at 
the  hour  of  ten  o'clock  a.m.)  [192] 

Friday,  September  12,  1958 
Ten  O'clock  A.M. 

The  Court:  You  may  continue,  gentlemen. 

DOYLE  S.  KENNEDY 
resumed  the  stand  and  testified  further  as  follows:} 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Stanfield) :  Mr.  Kennedy,  you  stated! 
I  believe  earlier  that  you  had  conversation  with  Mr., 
Short  in  connection  with  his  job  [193]  there  asil 
office  manager  on  numerous  occasions,  did  you  not? 

A.     Yes,  sir.  i 

Q.  And  part  of  which  you  tape  recorded,  and  a 
part  of  which  you  did  not?  A.     Yes,  sir. 

Q.  During  these  various  conversations,  you  had 
occasion  to  ask  Mr.  Short  to  point  out  various  en^ 
tries  in  a  number  of  the  records  there  at  the  office,] 
did  you  not?  A.     Yes. 


United  States  of  America  193 

(Testimony  of  Doyle  S.  Kennedy.) 

Q.  As  a  matter  of  fact,  you  liad  him  explain 
many  of  the  entries,  did  you  not?  A.     Yes. 

Q.  I  don't  remember  whether  it  was  the  occa- 
sion of  your  visit  to  my  office  or  not,  but  on  one 
of  the  occasions  you  told  Mr.  Short  to  produce  his 
bank  statements  and  checks,  did  you  not? 

A.     Yes,  sir. 

Q.    And  he  did  give  you  those  items,  didn't  he? 

A.  He  gave  me  most  of  them.  Some  he  explained 
were  withdrawn  from  his  regular  statements  for 
income  tax  purposes  for  the  return  that  he  had 
made  up. 

Q.     Did  you  subsequently  get  those? 

A.     Some,  not  all. 

Q.  And  you  also  received  a  letter  from  him  au- 
thorizing his  bank  to  give  you  his  records,  their 
records  in  connection  [195]  with  his  banking  activ- 
ities there?  A.    Yes,  sir,  I  did. 

Q.  That  was  the  Valley  National  Bank  in  Casa 
Grande,  Arizona,  right?  A.    Yes. 

'  Q.  And,  in  fact,  since  the  very  beginning,  the 
first  conversation  you  had  with  Mr.  Short,  which 
was  in  November,  I  believe,  of  1956,  until  the  in- 
vestigation was  closed,  if  it  is,  he  has  cooperated 
with  you  in  every  respect  as  to  statements,  fur- 
nishing you  with  material,  explanations,  and  what- 
not, isn't  that  correct?  A.  That  is  correct. 
[  Mr.  Stanfield :  I  beg  the  Court's  indulgence  while 
I  locate  an  exhibit.  Defendant's  Exhibit  J",  the 
Statement. 
1    Q.     (By  Mr.  Stanfield) :    I  hand  you  again  De- 
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fendant's  Exhibit  J  in  evidence.  That  is  the  state- 
ment that  Mr.  Short  signed  back  in  January,  1957, 
isn't  it?  A.    Yes,  sir. 

Q.  Isn't  it  a  fact  that  everything  he  has  told 
you  in  connection  with  this  statement  that  you  have 
set  down  in  writing,  as  well  as  the  other  statements, 
has  been  consistent  since  the  very  beginning,  and 
has  never  changed? 

A.-  Yes,  sir.  He  has  added  details  from  time  to 
time,  but  there  has  been  no  abrupt  change  in  his 
statements. 

Q.  Now,  calling  your  attention  again  briefly  to 
the  [195]  statements  you  made  earlier,  that  Mr. 
Short  had  admitted  to  his  having  forged  the  name 
of  Doyle  Dunkin  on  one  of  the  Government's  ex- 
hibits; do  you  remember  the  circumstances  of  the 
conversation  in  which  this  alleged  admission  was 
made?  A.    Yes,  sir,  I  think  I  do. 

Q.  It  occurred  at  the  office,  the  ASC  Office  in 
Casa  Grande?  A.    Yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  the  occasion  sur- 
rounding that  particular  signature  or  signatures 
involved  something  over  an  hour  of  discussion  be- 
tween you  and  Mr.  Short,  and  possibly  Mr.  John- 
son? 

A.  Yes,  Special  Agent  Johnson  was  present  also, 
but  there  were  two  conversations,  Mr.  Stanfield, 
some  days  apart. 

Mr.  Whitney:  Who  did  you  say  was  present 
also? 

The  Witness:    Special  Agent  Johnson. 
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Q.  (By  Mr.  Stanfield)  :  Did  they  both  occur  at 
the  same  place  ? 

A.  They  were  both  at  the  ASC  Office,  yes,  sir,  to 
the  best  of  my  recollection. 

Q.    Well,  how  far  apart  in  time  were  they? 

A.     Oh,  probably  a  week. 

Q'.  Did  Mr.  Short  make  the  same  statement  re- 
garding the  signatures  at  both  times'? 

A.  No,  sir,  the  first  time  he  was — ^he  stated  that 
[196]  he  didn't  know  whether  it  was  his  signature 
or  not. 

Q.  And  didn't  he  advance  several  theories  as  to 
the  signature  on  both  occasions  ? 

A.  Well,  I  am  afraid  I  can't  answer  that.  What 
do  you  mean  by  "theories"? 

Q.  Didn't  he  say  that  he  couldn't  remember  hav- 
ing signed  that  name  on  those  instruments? 

A.     He  did  the  first  time,  yes,  sir. 

Q.  And  didn't  he  further  state  that  he  might 
have,  but  that  he  didn't  remember?  Didn't  he  say 
that? 

A.  My  recollection  is  during  the  first  conversa- 
tion with  him,  he  had  first  said  he  didn't  remember 
signing  it,  but  that  he  might  have  signed  it. 

Q.  With  respect  to  the  ACP  matter,  I  hand  you 
Government's  Exhibit  12-F,  which  I  believe  has 
been  admitted,  and  ask  you  if  you  notice  some  ini- 
tials in  red  ink  down  to  the  right  side  of  that  page? 

A.     Yes,  sir,  I  do. 

Q.  Do  you  know  whose  initials  those  are,  Mr. 
Keimedv  ? 
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A.  I  have  been  told  that  the  initials  are  P.B.H., 
and  the  date  is  9/25/54,  I  have  been  told,  and  I 
believe  by  Mr.  Short,  that  these  were  Paul  B. 
Hanna's,  initials  of  a  former  employee  of  the  office 
at  that  time. 

Q.  You  v/ere  likewise  informed  that  he  had  per- 
formed the  calculations  on  this  paper?  [197] 

A.  I  don't  recall  being  informed  that  he  per- 
formed those  specific  calculations.  I  believe  his  du- 
ties were  in  connection  with  clerical  work. 

Q.  You  have  no  reason  to  doubt  that  he  did  the 
work,  have  you?  I  am  talking  about  Mr.  Hanna? 

A.     I  have  no  reason  to  doubt,  no,  sir. 

Q.  Have  you  discussed  that  matter  with  Mr. 
Hanna  at  any  time? 

A.  I  don't  think  that  I  have.  I  don't  recall  doing 
it  at  all. 

Q.  Is  there  any  particular  reason  why?  Was  he 
unavailable  ? 

A.  I  am  under  the  impression  he  was  unavail- 
able. Also  as  to  reason.  It  appeared  to  have  no 
particular  significance,  those  initials  on  there. 

Q.  Now,  you  knew  from  one  way  or  another  that 
Mr.  Hanna  was  handling  the  ACP  for  the  office 
during  this  particular  time? 

A.  I  was  told  by  Mr.  Short  that  Mr.  Hanna 
handled  the  ACP  clerical  duties,  yes,  sir. 

Q.  And  that  Mr.  Hanna  would  have  been  famil- 
iar with  the  forms  in  the  various  ACP  files, 
wouldn't  he,  if  he  had  been  handling  ACP? 

A.     It  would  seem  logical,  yes. 
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Q.  And  it  likewise  would  have  seemed  likely 
that  you  [198]  would  have  asked  him  about  this 
particular  file,  wouldn't  it? 

A.  No,  sir,  not  from  this  standpoint.  What  you 
showed  me  there  is  simply  the  application  for  pay- 
ment signed  by  Mr.  Neely,  form  245.  Our  questions 
were  in  connection  with  the  signature  of  Doyle 
Dunkin. 

Q.  If  Mr.  Hanna  were  in  charge  of  that  pro- 
gram for  that  year,  he  would  have  had  this  file  in 
his  custody  during  this  period  of  time,  wouldn't  he  ? 

A.  I  was  not  informed  he  was  in  charge  of 
the  program.  Mr.  Short  was  in  charge  of  the  opera- 
tions of  the  office,  and  he  informed  me  Mr.  Hanna 
was  one  of  his  clerical  employees  whose  chief  duty 
was  the  processing  of  the  various  ACP  applications. 

Q.  You  were  aware  of  the  various  programs 
within  the  scope  of  the  ASC  office  in  Pinal  County, 
as  well  as  in  other  coimties,  that  a  particular  pro- 
gram would  be  assigned  to  a  particular  employee, 
as  far  as  the  paper  work  is  concerned,  although  the 
final  responsibility  might  belong  to  the  office  man- 
ager, and  in  turn  the  committee,  is  that  correct? 

A.  I  was  aware  the  various  clerical  employees 
were  assigned  certain  duties.  I  wasn't  aware  anyone 
was  assigned  a  duty  to  do  one  specific  thing. 

I  don't  think  they  had  enough  staff  for  that. 

Q.  You  discussed  the  various  and  sundry  mat- 
ters in  [199]  connection  with  the  office  with  other 
employees  of  the  office  besides  Mr.  Short,  did  you 
not? 


198  Rex  L.  Neely  vs. 

(Testimony  of  Doyle  S.  Kennedy.) 

A.     The  other  current  employees  there,  yes,  sir. 

Q.  Let  me  ask  you  this.  Did  you  have  these  sig- 
natures examined  for  comparison  with  the  signa- 
tures or  writing  of  other  persons,  by  an  expert,  on 
that  file? 

A.  Are  you  referring  to  the  Doyle  H.  Dunkin 
signature  ? 

Q.    I  am. 

A.  Yes,  sir.  We  sent  that  to  our  laboratory  in 
Washington  with  samples  of  Mr.  Short's  writing. 

Q.  You  have  not  had  this  expert  here  to  testify 
on  this  particular  matter.  Do  you  plan  to? 

A.  That  is  entirely  up  to  the  United  States 
Attorney,  Mr.  Stanfield. 

Q.  In  this  connection,  as  far  as  the  handwriting 
is  concerned,  you  would  have  obtained  samples  of 
Mr.  Short's  handwriting,  would  you  not  ? 

A.    Yes,  sir. 

Q.  Did  you  obtain  samples  before  or  after  he 
suffered  the  stroke? 

A.  My  recollection  is  that  we  obtained  current 
samples  at  the  time  we  discussed  it.  Now,  I  am  not 
sure  about  that,  but  I  think  that  is  correct. 

Q.     That  would  have  been  in  1957,  at  the  earliest? 

A.    Yes,  sir.  [200] 

Q.  As  far  as  the  written  statement  of  Mr.  Short 
that  I  have  just  handed  you  a  few  moments  ago, 
you  have  had  occasion  during  the  course  of  the 
investigation  of  this  case,  and  others,  to  investi- 
gate each  and  every  point  outlined  therein,  have 
you  not? 
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A.  I  think  that  each  and  every  point  outlined 
in  this  statement  has  been  investigated,  but  I  won't 
say  that  I  investigated  all  of  them  myself. 

Q.     You  know  that  they  were  investigated? 

A.    Yes,  sir. 

Q.  And  some  in  connection  with  this  case,  some 
in  connection  with  cases  that  have  already  been 
tried,  some  in  connection  with  cases  that  have  not 
yet  been  tried,  is  that  right?  A.    Yes,  sir. 

Q.  From  what  you  know  personally,  as  far  as 
your  investigation  is  concerned,  have  any  of  the 
statements  or  comments,  or  other  matters  contained 
in  this  statement  on  the  part  of  Mr.  Short  dis- 
agreed with  your  investigation  ? 

Mr.  Holohan:  I  object  to  this.  It  is  getting  into 
gross  hearsay. 

Mr.  Stanfield:    I  will  withdraw  the  question. 

The  Court:    He  has  withdrawn  it. 

Q.  (By  Mr.  Stanfield)  :  With  reference  to  Mr. 
Short's  statement,  and  the  contents  thereof,  have 
you  found  any  of  [201]  the  information  therein 
contained  to  be  untrue? 

A.  I  have  found  some  conflicts,  but  I  won't  say 
that  it  is  untrue. 

Q.  Now,  at  the  risk  of  asking  a  question  I  might 
have  asked  in  part  before;  during  the  various  con- 
versations that  you  had  with  Mr.  Short  on  this 
istatement,  and  so  forth,  you  have  had  occasion  to 
observe  and  notice  his  physical  condition,  haven't 
you?  A.    Yes,  sir. 

Q.    Isn't  it  a  fact  that  during  the  course  of  all 
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this  conversation  that  you  had  with  him,  that  he 

has  had  difficulty  with  his  memory  ? 

A.  He  has  told  me  that  he  has  had  difficulties 
with  his  memory.  I  can't  testify  as  to  whether  it 
is  a  fact  or  not. 

Q.  Hasn't  he  repeatedly  referred  to  names  and 
said,  "I  know  who  I  mean,  but  I  simply  can't  tell 
you  the  name'"? 

A.  I  have  noticed  that  he  has  had  difficulty  in, 
especially  in  my  earlier  contacts  with  him,  in  pro- 
nouncing certain  words,  and  he  has  at  times  had, 
or  said,  "That  isn't  exactly  what  I  mean,  but  that 
is  the  name  I  mean." 

Q.  He  has  shown  you  a  willingness  to  tell  you 
a  name,  but  he  cannot  think  of  a  name? 

A.    Yes. 

Q.     Is  that  what  you  are  saying? 

A.  He  has  appeared  to  show  a  willingness  to 
tell  a  name,  [202]  but  unable  to  pronounce  it 
exactly  correctly,  is  my  earlier  contacts  with  him. 

Q.     I  only  wanted  to  know  what  you  observed. 

Now,  with  reference  to  the  Form  578  for  Mr. 
Neely's  farm,  for  the  year  1955,  you  previously 
testified  that  Mr.  Short  told  you,  or  may  have  told 
you,  I  think  he  said,  that  this  is  kind  of  involved, 
but,  anyway,  that  Mr.  Short  had  told  you  that  Mr. 
Neely  might  have  plowed  up  some  cotton.  Wasn't 
it  something  like  that?  The  one  in  which  he  showed 
an  overplant? 

A.  I  am  afraid  if  you  can  state  a  little  more 
specifically,  I  will  try  to  answer  the  question. 
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Mr.  Whitney:  If  the  Court  please,  I  let  this  go 
on  for  some  little  time,  but  outside  of  this  state- 
ment that  the  Government  agreed  that  I  could  ad- 
mit in  evidence,  I  object  to  any  testimony  here  as 
far  as  the  Defendant  Neely  is  concerned,  subse- 
quent to  the  28th  day  of  December,  1956,  relative 
to  the  indictment,  on  the  grounds  that  it  is  not 
binding  on  Neely,  and  was  made  after  the  last  date 
mentioned  in  Count  XII,  which  charges  a  conspir- 
acy as  far  as  Neely  is  concerned. 

The  Court:  All  right,  the  record  will  show  your 
objection. 

Q.  (By  Mr.  Stanfield) :  Mr.  Kennedy,  do  you 
recall  the  first  time  you  met  Mr.  Short?  [203] 

A.    Yes,  sir. 

Q.    When  and  where  was  that? 

A.  The  first  time  I  ever  met  Mr.  Short  was,  as 
I  recall,  in  Los  Angeles,  in  the  office  of  John  G-rif- 
fin,  our  General  Counsel  there,  and  that  was  in  the 
spring,  I  believe,  of  1956,  and  I  merely  was  intro- 
duced to  him.  He  was  up  in  Los  Angeles  working 
with  Mr.  Griffin  on  some  other  matter. 

Q.  You  mean  in  connection  with  Pinal  County 
and  the  cotton  allotments'? 

A.  I  don^t  know  whether  it  was  cotton  allot- 
ment, or  not.  It  was  some  official  Government  busi- 
ness. 

Q.  Have  you  any  recollection  of  his  physical  con- 
dition at  the  time  of  your  first  meeting,  as  you 
observed  him? 
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A.  Vaguely  only.  I  just  met  him,  and  that  was 
all. 

Q.  You  could  compare  his  condition  at  that  time 
with  what  it  was  the  first  time  you  once  again  met 
him  in  November  of  1958,  could  you  not? 

A.    In  a  very  general  way  only,  Mr.  Stanfield. 

Q.    Would  you  make  such  a  comparison. 

A.  When  I  came  down  to  Pinal  County  in  No- 
vember, 1956,  Mr.  Short  appeared  to  be  physically, 
and  at  least  mentally,  somewhat  less  alert,  and  he 
told  me  he  had  just  su:ffered  a  stroke  just  two 
months  prior  to  my  seeing  him  in  Pinal  County  in 
November,  1956. 

Q.  During  the  taking  of  Mr.  Short's  statement, 
and  the  [204]  conversations  you  had  with  him  with 
reference  to  the  ASC,  upon  your  inquiry,  or  other- 
wise, he  pointed  out  to  you  certain  other  irregu- 
larities in  the  Pinal  County  allotment  situation, 
didn't  he,  aside  from  the  one  on  trial  here  today? 

A.  Did  you  say  statements,  plural,  or  are  you 
referring  to  this  first  written  statement  ? 

Q.     All.  Any  and  all. 

A.  During  my  contacts  with  him,  particularly  at 
the  time  you  were  present,  Mr.  Stanfield,  when  this 
written  statement  was  taken,  or,  rather,  when  the 
tape  recording  from  which  this  written  statement 
subsequently  was  made,  he  did  point  out  irregu- 
larities which  had  not  yet  come  to  our  attention. 

Q.  And  he  did  mention  a  situation  at  the  Casa 
Grande  Country  Club,  did  he  not?  A.    Yes. 
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Q'.  And  he  did  mention  the  Casa  Grande  Union 
High  School,  did  he  not  ?  A.    Yes,  he  did. 

Q.  And  he  did  mention  the  PZ  Ranch,  did  he 
not?  A.     I  am  not  sure  on  that. 

Q.  Have  you  ever  heard  of  the  PZ  Ranch  in 
this  connection?  A.    PZ? 

Q.    Yes. 

A.     The  name  doesn't  seem  familiar  to  me. 

:Q.  How  about  the  name  Fred  Ash,  does  that 
ring  a  hell?  [205]  A.     Yes,  sir. 

Q.  Did  he  mention  the  Pima  Indian  Reservation 
in  this  connection?  A.    Yes,  sir. 

Q.  Did  he  mention  the  name  Frank  Russell  in 
this  connection?  A.    Yes. 

Q.  Did  you  discuss  these  cases  with  the  United 
States  Attorney? 

A.  I  have  acquainted  the  United  States  Attor- 
ney, to  the  best  of  my  ability,  with  everything  that 
I  learned  from  Mr.  Short,  as  from  other  avenues. 

Q.  Mr.  Kennedy,  are  you  familiar  with  the  gross 
cotton  allotment  given  or  provided  to  the  County 
of  Pinal  during  the  years  1954,  1955,  and  1956,  in 
general  terms? 

A.    Did  you  say  gross? 

Q.     Yes,  total  allotment  allotted  to  the  county. 

A.  I  did  have  the  figures.  I  don't  call  them  to 
mind  now.  I  know  they  were  quite  high. 

Q.    What  do  you  mean  by  "quite  high"  ? 

A.  Well,  in  comparison  with  the  rest  of  the 
state,  I  believe  Pinal  County  is  the  leading,  or  next 
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to  the  leading  county  in  the  matter  of  total  allot- 
ments. 

Q.  You  are  not  suggesting  that  there  is  anything 
wrong?  A.    No.  [206] 

;Q.    Just  that  they  had  a  high  allotment? 

A.     That  is  right. 

Q.  You  have  had  occasion  to  check  the  records 
to  find  out  whether  or  not  Pinal  County  as  a  whole 
was  overplanted  during  those  years,  haven't  you? 

A.  I  have  checked  some  records  showing  the 
total  planting  in  the  county,  yes,  sir. 

Q.  You  know  that  Pinal  County  at  no  time 
during  the  years  '54,  '55,  and  '56  was  planted  be- 
yond its  legally  allotted  cotton  acreage? 

A.  No,  sir,  I  don't  know  that.  I  know  some  of 
the  reports  may  have  shown  that,  but  the  results 
of  our  investigation  showed  there  was  overplanting 
not  only  in  the  instant  cases,  but  in  other  cases. 

Q.  Are  you  talking  about  individual  farms,  or 
the  county  as  the  entire  unit? 

A.  Well,  the  individual  farms  make  up  the 
county  total. 

Q.    Let  me  ask  a  hypothetical  question. 

A.    Yes,  sir. 

Q.  If  Pinal  County  in  1954  were  allotted  150,- 
000  acres  of  cotton,  and  planted  and  harvested  140,- 
000  acres  of  cotton,  regardless  of  what  the  individ- 
ual farmers  did,  isn't  the  county  overplanted,  or 
not? 

A.    I  am  not  in  a  position  to  answer  the  question 
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a^}  all,  because  I  am  not  sure  of  the  criterion  you 

would  use.  [207] 

To  me,  if  any  of  the  farms  are  overplanted,  then 
it  would  appear  that  since  they  are  a  part  of  the 
county,  the  county  would  be  overplanted  to  that 
degree. 

Q.  In  this  hypothetical  case,  is  the  county  within 
compliance,  or  does  the  same  answer  apply  to  that? 

A.  I  don't  see  how  the  county  can  be  in  com- 
pliance if  the  farmers,  or  any  of  them  in  them  are 
not. 

Q.    Does  that  mean  any  farmer  in  the  county 

Mr.  Holohan:  I  object  to  this  line  of  question- 
ing. Wholly  immaterial. 

The  Court:    Yes,  I  agree. 

Q.  (By  Mr.  Stanfield) :  Once  again,  in  connec- 
tion with  the  ACP  program  of  practices  within  the 
county  of  Pinal,  I  believe  you  stated  earlier  that 
you  have  checked  on  a  very  few  of  the  files  on 
ACP  and  Pinal  County  for  the  year  1954,  is  that 
correct? 

A.    I  don't  remember  making  that  statement. 

Q.  Would  you  state  how  many  of  the  files  you 
did  examine  in  that  connection  for  that  year? 

A.  Mr.  Stanfield,  Special  Agent  Johnson  more 
or  less  handled  the  detail  of  the  ACP  investigation, 
so  I  can  only  answer  in  general  terms  with  respect 
to  most  of  it. 

Q.  Do  you  think  you  know  enough  about  the 
investigation  of  the  ACP  in  connection  with  this 
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case  that  I  can  reasonably  expect  you  to  answer 

questions  on  it?  [208] 

A.    If  they  are  on  details,  I  am  afraid  I  don't. 

Q.  One  question:  Have  you  ever  heard  of  a 
yellow-backed  pamphlet  called  The  ACP  Program 
for  Pinal  County,  in  the  year  1954? 

A.  I  think  that  was  a  pamphlet  issued  by  the 
County  Committee  explaining  in  layman's  language 
the  purposes  of  the  ACP  program,  and  I  did  see 
one  in  the  County  Office  during  the  course  of  the 
investigation. 

Q.  Now,  you  made  the  statement,  I  believe,  yes- 
terday, that  your  investigation  showed  that  Pinal 
Coimty  was  the  only  county  using  what  is  known 
as  Release  and  Reapportionment  in  the  year  1954, 
isn't  that  right  ? 

A.  No,  sir,  I  don't  believe  I  made  that  definite 
statement.  I  said  I  understood  that  Pinal  County — 
I  didn't  say  our  investigation  showed  it,  because 
we  investigated  not  all  the  counties  in  Arizona.  I 
understood  Pinal  County  was  the  only  one  that  had 
used  that  program  in  1954,  and  then  I  understood 
the  State  Office  had  prohibited  them  from  using  it 
subsequently,  in  1955  and  1956. 

Q.  Subsequently  to  1954,  and  could  not  use  it  in 
1955  and  1956? 

A.     That  was  my  understanding,  yes,  sir. 

Q.  Now,  is  the  implication  from  that  that  this 
particular  device  was  illegal  in  1954  ? 

A.     The  implication  to  me  was  that  it  was  being 
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[209]  misused  in  Pinal  County  in  the  manner  in 

which  they  used  it. 

Q.    But  it  was  a  legal  device? 

A.    I  think  it  was  in  the  regulations. 

'Q.    Do  you  know  if  it  is  still  in  the  regulations  ? 

A.    I  don't  know,  no,  sir. 

Q.  Do  you  think  you  understand  Release  and 
Reapportionment  sufficiently  well  to  explain  it? 

A.  I  think  the  regulations  provided,  and  this  is 
the  kind  of  explanation  I  can  give  you,  that  dur- 
ing 1954  a  farmer  who  had  a  cotton  allotment,  and 
through  some  reason  not  under  his  control,  lack  of 
water,  or  something  like  that,  was  unable  to  plant 
the  crop,  was  permitted  to  release  that  acreage  back 
to  the  county,  and  still  receive  credit  historically, 
upon  which  his  future  allotments  would  be  based 
for  that  particular  year. 

But  my  understanding  is  it  should  have  been 
released  back  to  the  county. 

Pinal  County,  on  the  other  hand,  permitted  the 
person  releasing  the  allotment  to  designate  the 
farmer  to  whom  it  was  to  go,  and  usually  there 
was  some  arrangement  where  the  farmer  who  got 
it  paid  the  fellow  who  released  it  something,  usually 
cash. 

Q.  This  is  based  upon  what  you  have  heard, 
rather  than  what  you  know? 

A.  Well,  you  asked  me  if  that  was  my  under- 
standing, and  it  is,  sir.  [210] 

Q.    Isn't  it  a  fact  that  the  individual  farmer 


208  Rex  L.  Neely  vs. 

(Testimony  of  Doyle  S.  Kennedy.) 

could  not  designate  to  whom  his  cotton  would  go 

in  such  a  case"? 

A.  My  understanding  was  that  it  should  be  re- 
leased back  unencumbered  to  the  reserve  to  be  ap- 
portioned, or  reapportioned  again,  rather  than  as 
was  done  in  Pinal  County,  having  the  farmer  say, 
"I  want  this  to  go  to  my  friend  over  here,  Joe 
Smith,"  and  have  it  run  through  that  way. 

Q.  Nevertheless,  for  the  years  1954,  '55  and  '56, 
this  process  was  perfectly  legal,  and  was  on  the 
books'? 

A.  I  am  referring  only  to  1954.  In  1955  and  '56, 
I  am  not  competent  to  state  one  way  or  the  other, 
because  I  don't  know. 

Q.  You  don't  know  whether  the  law  was  changed 
or  not? 

A.     Or  the  regulations,  no,  sir,  I  don't. 

Q.  Once  again  handing  you  Government's  Ex- 
hibit 1  in  evidence,  which  is  the  Listing  Sheets  for 
1954,  the  page  I  have  turned  to  contains  the  farm 
and  listing  for  Farm  595,  doesn't  it? 

A.    Yes,  sir. 

Q.  It  also  states  that  the  name  of  the  operator 
is  Julian  Woodruff,  and  the  name  of  the  owner  is 
Kemper  Marley?  A.    Yes,  sir. 

Q.  I  will  take  that  back.  Now,  on  farm  595, 
these  two  persons  were  listed  in  the  Listing  Sheet 
as  the  owner  and  [211]  operator  for  1954,  that  is 
correct? 

A.  That's  what  it  shows  on  the  Listing  Sheet, 
yes,  sir. 
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Q.  Did  you  have  occasion  to  discuss  this  matter 
of  this  farm  with  either  of  these  people  during  the 
investigation?  A.    No,  sir. 

Q.  You  don't  know  whether  Julian  Woodruff 
or  Kemper  Marley  got  an  allotment  notice,  or  any- 
thing else,  for  the  year  1954,  do  you? 

A.    No,  sir. 

Mr.  StanjSeld:    That  is  all. 

Mr.  Whitney:  I  would  like  to  ask  a  couple  of 
questions. 

Recross  Examination 

Q.  (By  Mr.  Whitney)  :  Mr.  Kennedy,  referring 
to  the  cotton  allotment  notices  sent  out  for  the  year 
1954  to  Mr.  Neely,  of  which  you  testified  the  first 
time  there  was  one  announced  by  an  Act  of  Con- 
gress, it  was  increased,  and  then  finally  arrived  by 
adding  81  acres  to  400.8,  you  remember  that? 

A.     This  was  1954? 

Q.    1954.  A.    Yes,  sir,  I  remember  that. 

Q.  How  many  acres  did  the  record  show  Mr. 
Neely  actually  planted  that  year?  [212] 

A.  I  would  have  to  see  it,  to  see  the  Form  578, 
which  shows  the  measured  acreage,  Mr.  Whitney. 

Q.  Referring  to  Government's  Exhibit  11-A  for 
identification.  Form  578,  I  think. 

A.  Yes,  this  is  a  578  for  Short  Staple  Cotton 
for  1954,  which  shows  a  total  planting  of  388.9 
acres. 

Q.  Which  was  under  the  400.8  acres,  assuming 
that  that  first  lease  was  correct? 
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A.    Well,  I  can't  testify  as  to  the  first  lease. 

Q.  I  understand,  assuming  that  it  was,  then  he 
would  be  within  his  planting?  In  other  words,  he 
had  planted  less  than  the  allotment,  plus  the  81 
acres?  A.    Assuming  the  lease  was  valid. 

Q.     That  is  right. 

A.    And  all  the  requirements  had  been  met. 

Q.     That  is  right. 

A.  Then  his  planting  there  is  less  than  is  shown 
on  the  Listing  Sheet. 

Q.     Thank  you. 

A.    For  the  final  listing  of  that  year. 

Q.  Now,  Mr.  Kennedy,  from  your  examination 
you  know  that  cotton  allotments  were  bartered  and 
sold  all  over  Pinal  County?  A.    No,  sir. 

Q.    During  1954,  '55,  and  '56?  [213] 

A.    No,  sir,  I  can't  make  that  statement  at  all. 

Q.    You  didn't  know  that  at  all  ?  A.    No. 

Q.  Did  you  make  any  investigation  to  determine 
that?  A.    Yes,  sir. 

Q.  All  right.  You  found  that  there  was  some 
sales  of  allotments? 

A.  Well,  I  found  no  one  who  would  admit  for 
us  that  an  allotment  had  been  sold  or  bought. 

I  did  find,  or  we  all  found,  particularly  in  1955 
and  1956,  that  it  was  permissible  under  the  regu- 
lations to  combine,  reconstitute  two  farms  into  one, 
and  that  there  had  been  some  leases  on  that,  and 
that  the  County  Committee  had  approved  the  re- 
constitution.  ' 
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Q.  That  was  so  also  in  Maricopa  County  and 
Pima,  and  probably  Yuma,  all  Arizona  cotton  grow- 
ing counties  ? 

A.  I  couldn't  answer  that  at  all,  because  I  don't 
know. 

Mr.  Whitney:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Hays)  :  Mr.  Kennedy,  I  will  hand 
you  Defendant's  Exhibit  I  for  identification.  Did 
Mr.  Neely  show  you  that  when  he  supposedly  gave 
you,  you  and  Mr.  Johnson,  all  the  pertinent  papers  ? 

A.  This  is  a  copy  of  what  is  headed  "Sublease", 
and  this  is  the  one  I  believe  we  discussed  yesterday, 
or  was  presented  yesterday  purporting  to  show  the 
sublease  of  the  property  back  to  W.  R.  Burns. 

No,  sir,  he  did  not. 

Q.    Were  there  any  signatures  on  that  lease*? 

A.     There  are  none. 

Q.  You  stated  that  release  and  reapportionment 
procedure  was  used  in  1954,  is  that  correct  ? 

A.     In  Pinal  County,  yes,  sir. 

Q.  And  in  response  to  Mr.  Whitney's  question, 
you  mentioned  reconstitution  *?  A.    Yes,  sir. 

Q.     That  was  used  in  what  years? 

A.  That  I  think  is  permissible,  or  has  been  per- 
missible in  any  year. 

Q.  Was  it  used  in  1955  and  1956  in  the  Pinal 
County  Office?  A.    Yes,  sir. 

Q.    What  is  the  reconstitution  procedure? 
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A.  My  understanding  of  it  is  that  where,  if  I 
may  give  you  an  example,  if  I  own  a  farm,  and 
I  want  to  increase  my  farming  operations,  and  I 
find  someone  who  will  lease  his  farm  to  me,  and 
I  in  addition  want  to  plant  the  cotton  allotment 
that  goes  with  both  farms  on  one  or  the  other  [215] 
parcels  of  land,  I  can  go  to  the  County  Committee 
after  executing  a  valid  lease  with  the  person  who 
is  letting  him  have  his  property,  and  if  they  ap- 
prove  ■ 

Q.    Who  is  "they"? 

A.  The  County  Committee,  it  is  within  their  dis- 
cretion. They  have  certain  criteria  to  go  by,  both 
farms,  the  combined  farm  then  has  to  be  operated 
by  one  farmer,  one  operator  under  a  common  rota- 
tion system,  and  my  understanding  is  they  should 
be  fairly  close  together,  adjacent,  or  within  the 
neighborhood. 

If  the  County  Committee  in  its  discretion  says 
all  right,  you  may  consider  that  one  farm,  then  I 
may  use  the  allotment  for  both  of  these  former 
parcels  of  land,  and  plant  it  wherever  I  will  on 
this  so-called  reconstituted  farm. 

Q.  With  reference  to  a  question  asked  you  by 
Mr.  Stanfield,  was  Mr.  Short,  in  your  second  con- 
versation with  him  regarding  the  Doyle  Dunkin 
signature,  faced  with  the  results  of  the  handwriting 
analysis  you  said  had  been  made  on  this  signature? 

A.    Yes,  sir,  he  was. 

Q.    Did  he  then  indicate  whether  or  not  he  had 
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signed  the  name  "Doyle  Dunkin"  on  those  docu- 
ments? A.    Yes,  sir, 

Q.    He  did  indicate  it?  [216] 

A.  Yes,  sir,  he  said,  "That  is  my  signature.  I 
don't  know  why  I  did  it." 

Q.  I  will  hand  you  Government's  Exhibits  11-A 
and  11-D  for  identification,  and  ask  you  to  examine 
them. 

Did  you  discuss  those  documents  with  Mr.  Neely 
in  your  conversation  with  him? 

A.     This  is  with  Mr.  Neely? 

Q.    Neely,  now. 

A.  Yes,  sir.  This  11-A  is  the  1954  Short  ^Staple 
measurements,  and  11-D  is  the  1956  acreage  meas- 
urements. 

Mr.  Hays:  We  will  offer  Government's  Exhibit 
11-A  and  Government's  Exhibit  11-D  in  evidence. 

Mr.  Whitney:    We  have  no  objection  to  this. 

Mr.  Stanfield:    No  objection. 

The  Court:    They  may  be  received. 

The  Clerk:  Government's  Exhibits  11-A  and 
11-D  in  evidence. 

(Said  Forms  578  were  received  in  evidence 
and  marked  as  Government's  Exhibits  11-A  and 
11-D,  respectively.) 

Mr.  Hays:    That  is  all  the  questions. 

Recross  Examination 

Q.  (By  Mr.  Whitney):  Mr.  Kennedy,  talking 
about  the  farm  combination  in  Pinal  County,  [217] 
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weren't  all  these  practices  approved  by  the  State 

Committee  here  in  Phoenix? 

A.    For  what  years,  sir? 

Q.     1954. 

A.  The  State  Committee  I  believe  issued  in- 
structions as  to  what  should  be  done.  Now  whether 
or  not  they  subsequently  approved  them,  and  I 
think  they  did,  I  don't  know. 

Q.  They  may  have  approved  them,  as  far  as  you 
know,  from  your  investigation? 

A.     I  know  neither  way,  sir. 

Q.    How  about  1955? 

A.     The  same  would — ^the  1955,  there  was  no 

Q.    Pardon  ? 

A.    We  are  speaking  of  reconstitutions  now? 

Q.  I  mean  about  all  these  actions  of  the  Pinal 
County  Committee,  they  were  approved  by  the  State 
Committee  in  1955? 

A.  I  think  the  State  Committee  has  over-all 
charge  of  all  the  county  committees.  To  what  ex- 
tent they  go  to  approving  specific  actions,  I  couldn't 
say. 

Q.     That  would  also  go  for  1956? 

A.    Yes,  sir. 

Mr.  Whitney :    That  is  all. 

Mr.  Stanfield:    No  further  questions. 

Mr.  Hays:    That  is  all,  Mr.  Kennedy. 

(Witness  excused.)  [218] 
Mr.  Holohan:    Mr.  Johnson,  please. 
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called  as  a  witness  for  the  Government,  having  been 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Holohan)  :    State  your  name,  please. 

A.     Lloyd  N.  Johnson. 

Q.    By  whom  are  you  employed? 

A.  The  United  States  Department  of  Agricul- 
ture, Compliance  and  Investigation  Division. 

Q.    How  long  have  you  been  so  employed  ? 

A.     About  16  years. 

Q.    And  where  do  you  generally  reside? 

A.    At  San  Mateo,  California. 

Q.  Did  you  undertake  an  investigation  in  the 
matter  at  issue  here?  A.    Yes,  sir. 

Q.  During  the  course  of  your  investigation,  did 
you  come  in  contact  with  the  Defendant  Neely? 

A.    I  did,  sir. 

Q.    Did  you  interview  him  from  time  to  time? 

A.    Yes,  sir.   [219] 

Q.  Do  you  have  any  idea  about  how  many  occa- 
sions? 

A.  Well,  I  would  say  a  half  a  dozen  occasions 
during  the  period  the  latter  part  of  January,  until 
about  the  latter  part  of  March. 

Q.  And  where  did  these  interviews  generally 
take  place? 

A.  They  generally  took  place  at  the  Pinal 
County  ASC  Office.  However,  some  of  them  were 
at  his  home  in  Chandler. 
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Q.  Do  you  recall  approximately  when  the  first 
interview  was? 

A.  I  think  the  first  interview  was  on  January 
22,  or  thereabouts.  On  or  about  that  date. 

Q.    And  where  did  it  take  place? 

A.  The  first  time  I  saw  Mr.  Neely  was  at  the 
Casa  Grande^ — ^at  the  Pinal  County  ASC  Office  in 
a  brief  conversation  there. 

And  on  that  same  day,  or  the  next  day,  I  can't 
recall  definitely,  we  interviewed  Mr.  Neely  at  his 
home  in  Chandler. 

Q.  On  this  second  interview  at  the  home  in 
Chandler,  who  was  present? 

A.  Special  Agent  Kennedy,  and  Mr.  Neely,  and 
myself. 

Q.  And  during  the  course  of  that  interview  were 
any  documents  turned  over  to  you  by  the  Defend- 
ant Neely? 

A.  Yes,  Mr.  Neely  from  his  personal  records 
there  at  his  home  gave  us  his  copy  of  the  Bums 
lease,  his  producer's  copy  of  the  Notices  of  Cotton 
Allotments  for  1954,  1955,  1956,  [220]  and  two 
Marketing  Cards,  I  think  the  1954  Short  Staple 
card,  and  the  1956  Short  Staple  Marketing  Card. 

Mr.  Holohan:  May  this  be  marked  as  Govern- 
ment's Exhibit  16-A  for  identification,  and  this 
document  as  16-B  for  identification. 

The  Clerk:  Government's  Exhibits  16-A  and 
16-B  for  identification. 
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(Said  Marketing  Cards  were  marked  as  Grov- 
emment's  Exhibits  16-A  and  16-B  for  identi- 
fication.) 

Q.  (By  Mr.  Holohan) :  You  have  made  refer- 
ence to  the  Bums  lease.  I  will  hand  you  what  has 
been  marked  Government's  Exhibit  15  in  evidence, 
and  ask  you  whether  that  is  the  document  that  was 
turned  over  to  you? 

A.  Yes,  this  is  the  lease  which  Mr.  Neely  made 
available  on  that  occasion. 

Q.  I  will  hand  you  what  has  been  marked  De- 
fendant's Exhibit  I  for  identification.  Was  that 
ever  shown  to  you? 

A.     I  have  never  seen  this. 

Q.  I  will  hand  you  a  series  of  documents  here 
beginning  with  17-A  for  identification. 

A.  This  is  a  notice  of  Farm  Acreage  Allotment 
for  1954,  Short  Staple  Cotton,  dated  December  11, 
1953. 

Q.     From  whom  did  you  receive  that? 

A.    Mr.  Neely. 

Q.  I  hand  you  Government's  Exhibit  17-B  for 
identification.  [221] 

A.  A  similar  notice  dated  February  16,  1954, 
for  Short  Staple  Allotment. 

Q.     From  whom  did  you  receive  that? 

A.     From  Mr.  Neely. 

Q.     On  this  same  occasion?  A.     Yes. 

Q.     Government's  Exhibit  18  for  identification. 

A.  Another  revised  Notice  of  Allotment.  No, 
pardon  me,  this  is  1955.     This  is  a  1955  acreage 


218  Rex  L.  Neely  vs. 

(Testimony  of  Lloyd  N.  Johnson.) 

allotment  for  Upland  Cotton  dated  November  12, 

1954,  which  I  also  received  from  Mr.  Neely  on  that 

occasion. 

Q.  And  I  will  hand  you  Government's  Exhibit 
18-B  for  identification. 

A.  This  is  a  Notice  of  1955  Allotment  on  Extra 
Long  Staple  Cotton,  dated  March  3,  1955,  which 
also  was  handed  to  me  by  Mr.  Neely  on  the  date  of 
our  visit  at  his  home. 

Q.  And  lastly,  Grovernment's  Exhibit  19  for 
identification. 

A.  A  1956  Notice  of  Allotment  of  Upland  Cot- 
ton, dated  December  1,  1955,  which  Mr.  Neely  gave 
me  along  with  these  other  allotments,  at  his  home. 

Q.  All  right.  The  revised  notice  that  you  men- 
tioned, is  that  Exhibit  17-C  ? 

A.  Yes,  that  is  a  Revised  Notice  of  1954  Up- 
land Cotton  Allotment,  dated  March  19,  1954. 

Mr.  Holohan :  At  this  time  the  Grovemment  [222] 
offers  Government's  Exhibits  17-A  for  identifica- 
tion, 17-B  for  identification,  18-A  for  identification, 
18-B  for  identification,  and  19  for  identification, 
in  evidence. 

The  Court:  We  will  have  our  morning  recess  at 
this  time. 

(Recess.) 

The  Court:    You  may  continue. 

Mr.  Holohan:  It  is  my  understanding  there  is 
no  objection  to  the  documents  we  asked  to  be  offered 
in  evidence. 

Mr.  Whitney:    No  objection. 
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The  Court:    They  may  be  received. 
The  Clerk:     Government's  Exhibits  17- A,  17-B, 
18-A,  18-B,  and  19  in  evidence. 

(Said  Notices  of  Allotment  were  received  in 

evidence  as  Government's  Exhibits  17-A,  17-B, 

18-A,  18-B  and  19.) 

Mr.  Holohan :    I  don't  recall  whether  we  offered 

20  and  21  in  evidence  or  not  yesterday.  They  aren't 

marked,  so  we  will  offer  them  in  evidence  at  this 

time. 

Mr.  Whitney:    What  are  they? 
Mr.  Holohan:     They  are  the  deposit  slips  and 
ledger  sheet  card. 

Mr.  Whitney:    I  see  no  objection. 
Mr.  Stanfield:    No  objection. 
The  Court:     They  may  be  received. 
The   Clerk:     Government's   Exhibits  20   and  21 
in  evidence.  [223] 

(Said  Ledger  Sheet  was  marked  as  Govern- 
ment's Exhibit  20  in  e\T_dence,  and  said  Deposit 
Slip  was  marked  as  Government's  Exhibit  21 
in  e^ddence.) 
Mr.  Holohan:     May  this   exhibit  be  marked  as 
Government's  Exhibit  16-C  for  identification.  It  is 
also  Defendant's  Exhibit  E,   is  it  not? 
Mr.  Whitney:    Yes. 

The  Clerk:    Defendant's  Exhibit  E  and  Govern- 
ment's Exhibit  16-C  for  identification. 

(Said  Marketing  Card  was  marked  as  De- 
fendant's Exhibit  E  and  Government's  Exhibit 
16-C  for  identification.) 
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Q.  (By  Mr.  Hays) :  All  right,  in  the  course  of 
this  interview  at  the  house,  that  was  the  first  inter- 
view that  you  had  at  the  house?  A.    Yes. 

Q.  Did  he  give  you  any  marketing  cards,  he  be- 
ing the  Defendant  Neely"? 

A.  Yes,  Mr.  Neely  gave  me  his  1954  Short  Sta- 
ple, and  his  1956  Short  Staple  Marketing  Card. 

Q.  I  will  hand  you  what  has  been  marked  16-A 
for  identification,  and  ask  you  whether  that  is  one 
of  the  cards'? 

A.    Yes,  this  is  the  1954  Shoii;  Staple  card. 

Q.  All  right.  And  I  will  hand  you  what  has  been 
marked  16-B  for  identification,  and  ask  you  what 
that  is.  [224] 

A.  This  is  his  1955  Short  Staple  Marketing 
Card. 

Q.    You  didn't  get  that  from  him? 

A.  No,  I  didn't.  I  picked  this  up  at  the  Chandler 
Gin  Company. 

Q.     Which  handles  his  account?  A.     Yes. 

Q.  I  will  hand  you  what  has  been  marked  16-C 
for  identification,  and  Defendant's  Exhibit  E. 

A.  That  is  the  1956  Short  Staple  Marketing 
Card  which  Mr.  Neely  gave  me  on  that  occasion. 

Q.     All  right. 

Mr.  Holohan:  At  this  time,  the  Government 
offers  in  evidence  Government's  Exhibit  16-A,  16-B, 
and  16-C,  all  for  identification.  And  at  the  same 
time  we  will  also  offer  Govermnent's  Exhibits  4,  5, 
and  6,  Marketing  Card  Registers  for  the  respective 
years. 
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Mr.  A¥hitney:  Which  one  of  those  was  identi- 
fied as  being  picked  up  at  the  Chandler  Gin? 

Mr.  Holohan:    I  will  have  to  ask  the  witness. 

Q.  (By  Mr.  Holohan)  :  Which  one  of  these  did 
you  pick  up  at  the  Chandler  Gin  Company? 

A.     This  one,  1955. 

Mr.  Whitney:    What  is  the  number  of  it? 

Mr.  Holohan:    16-B. 

Mr.  Whitney:    No  objection.  [225] 

Mr.  Stanfield:    No  objection. 

The  Clerk:  Govemment's  Exhibits  16-A,  16-B, 
and  16-C  in  evidence. 

(Said  Marketing  Cards  were  received  in  evi- 
dence and  marked  as  Government's  Exhibits 
16-A,  16-B,  and  16-C.) 

Mr.  Whitney:  As  for  4,  5,  and  6,  I  will  let  Mr. 
Stanfield  look  at  these.  I  don't  know  anything  about 
them.  I  might  ask  Mr.  Holohan.  I  understood  some- 
body testified  they  were  kept  in  the  ordinary  course 
of  business  down  there  at  the  office? 

Mr.  Holohan:    Right. 

Mr.  Whitney:  As  far  as  I  am  concerned,  there 
is  no  objection. 

Mr.  Stanfield:    No  objection. 

The  Court:    They  may  be  received. 

The  Clerk:  Government's  Exhibits  4,  5,  and  6 
in  evidence. 

(Said  Marketing  Card  Registers  were  re- 
ceived in  evidence  and  marked  as  Government's 
Exhibits  4,  5,  and  6.) 
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Mr.  Holohan:  May  this  be  marked  for  identifi- 
cation. 

The  Clerk:  Govenmient's  Exhibit  24  for  identi- 
fication. 

(Said  Statement  of  Rex  L.  Neely  was  marked 
as  Government's  Exhibit  24  for  identification.) 

Q.  (By  Mr.  Holohan)  :  Now,  on  this  first  inter- 
view at  the  [226]  house,  when  these  various  docu- 
ments were  turned  over  to  you,  approximately  what 
length  of  time  was  consumed  in  that  interview  1 

A.  Oh,  I  think  we  wTre  at  Mr.  Neely's  home  for 
about  an  hour  and  a  half,  possibly  two  hours,  or 
thereabouts. 

Q.  All  right.  Was  a  statement  taken  from  the 
Defendant  at  that  time? 

A.  Yes,  we  incorporated  the  gist  of  our  conver- 
sation that  evening  in  a  written  statement. 

Q.    Who  wrote  the  statement? 

A.     I  wrote  the  statement  in  my  handwriting. 

Q.  I  will  hand  you  what  has  been  marked  Gov- 
ernment's Exhibit  25  for  identification,  and  ask  you 
to  examine  that.  Is  that  the  statement  which  you 
wrote  up?  A.    Yes,  sir. 

Q.  When  was  it  actually  written  up  there?  Was 
it  on  the  same  date  of  the  interview? 

A.  It  was  in  the  evening  on  January  22nd,  the 
date  of  the  statement,  as  I  recall. 

Q.     Does  the  statement  bear  a  signature? 

A.  Yes,  sir.  It  is  signed  "Rex  L.  Neely,"  wit- 
nessed by  Doyle  S.  Kennedy  and  Lloyd  N.  Johnson. 
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Q.  The  Rex  L.  Neely,  was  the  Defendant  here  in 
this  case?  A.    Yes,  sir.  [227] 

Q.    Did  he  sign  that  in  your  presence? 

A.    Yes,  sir. 

Q.  Did  he  willingly  give  you  the  statement  which 
he  incorporated?  A.    Yes,  sir. 

Q.    Did  you  give  him  the  statement  to  read  ? 

A.    Yes,  he  read  over  the  statement  that  evening. 

Q.  Were  there  any  corrections  or  anything  that 
he  made  in  the  statement? 

A.  I  don't  recall  that  there  were.  There  may 
have  been.  I  see  one  part  deleted,  and  part  of  a 
sentence  deleted  here. 

Q.  And  is  it  initialed,  do  you  recall,  or  does  the 
statement^ 

A.    Yes,  it  bears  Mr.  Neely's  initial. 

Q.  And  he  initialed  that  in  your  presence  on 
this  occasion?  A.    Yes,  sir. 

Q.  And  did  the  interview  concern  the  events 
which  are  part  of  this  case  here  ? 

A.  Yes.  Some  of  them  that  we  knew  of  at  that 
time,  yes. 

Q.  Were  there  other  interviews  after  this  date 
in  January  when  you  interviewed  him  and  took  the 
statement  ?  A.    Yes. 

Mr.  Holohan:  At  this  time  the  Government 
offers  in  evidence  Government's  Exhibit  25  [228] 
for  identification  as  Government's  Exhibit  25. 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire? 

The  Court:    You  may. 
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Q.  (By  Mr.  Whitney) :  At  the  time  that  you 
made  this  investigation  and  took  this  statement,  was 
that  done  on  a  tape  recorder"? 

A.     This  was  not  tape  recorded,  no,  sir. 

Q.  Several  other  statements  were  taken  that 
w^ere  taped?  A.     That  weren't  taped? 

Q.     That  were  taped "?  A.    Yes,  sir. 

Q.  This  is  the  only  statement  that  was  taken 
that  was  not  taken  on  a  tape  recorder? 

A.     That  is  right,  sir. 

Q.     And  this  statement  is  in  yonr  handwriting? 

A.     Yes,  sir. 

Q.     You  wrote  it  up  and  Mr.  ISTeely  signed  it? 

A.     Yes,  sir. 

Q.  After  reading  it.  Now,  you  gave  him  the  reg- 
ular warning  that  this  might  be  used  as  evidence 
against  him? 

A.  I  think  that  is  right  in  the  statement,  Mr. 
Whitney,  in  the  first  paragraph. 

Q.  And  was  that  done  on  the  tape  recording 
also  ? 

A.  I  don't  recall  tliat  those  words  were  used  in 
the  tape  recording.  [229] 

Mr.  Whitney:    No  objection. 

Mr.  Stanfield:  As  to  the  Defendant  Short,  ob- 
jection is  made  on  the  basis  of  relevancy. 

The  Court:    It  may  be  received. 

The  Clerk :  Government's  Exhibit  25  in  evidence. 
(Said  Statement  of  Rex  L.  Neely  was  re- 
ceived in  evidence  and  marked  as  Government's 
Exhibit  25.) 
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Q.  (By  Mr.  Holohan) :  Now,  in  your  various 
interviews  with  the  Defendant  Neely,  did  you  dis- 
cuss with  him  the  securing  of  short  staple  allotment 
in  1954?  A.     I  did. 

Q.  All  right.  In  these  various  interviews,  was 
Mr.  Kennedy  present  at  all  of  them  ? 

A.  Mr.  Kennedy  was  not  present  at  all  of  the 
interviews  I  had  with  Mr.  Neely. 

Q.     Where  were  most  of  the  interviews  taken? 

A.  They  were  mostly  taken  at  the  Pinal  County 
ASC  Office,  at  which  time  Mr.  Kennedy  was 
present. 

Q.     And  there  were  some  taken  at  his  home? 

A.    Yes. 

Q.     Was  there  more  than  one  taken  in  the  home? 

A.  Yes.  I  saw  Mr.  Neely  in  the  latter  part  of 
March  at  his  home  when  Mr.  Kennedy  was  not 
with  me. 

Q.  All  right.  Now,  what  did  Mr.  Neely  say  as 
to  how  he  came  to  get  the  400  acres  of  cotton  allot- 
ment in  1954?  [230] 

Mr.  Whitney:  If  the  Court  please,  I  object.  If 
he  remembers  anything  outside  the  statement,  if  he 
is  going  to  do  anything  outside  of  that  statement, 
then  I  insist  they  get  the  tape  recorder  here,  and 
let's  hear  it  all. 

The  Court:    Have  you  heard  it? 

Mr.  Whitney :  Yes.  I  have  spent  five  hours  listen- 
ing to  it. 

The  Court :  You  tell  me  what  you  want  repeated, 
so  we  can  save  time. 
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Mr.  Whitney :  I  can't  cross  examine  without  the 
tape  recording.  I  have  heard  the  tape  recording, 
and  I  know  it  takes  five  hours  to  play  it. 

The  Court:  If  you  have  heard  it,  you  tell  the 
Court  what  you  want.  Go  ahead. 

Q.  (By  Mr.  Holohan) :  Thank  you.  Proceed, 
then. 

A.     Is  the  question  concerning 

Q.     1954. 

A.  1954.  Mr.  Neely  told  me,  substantially,  that 
in  the  fall  of  1953,  I  believe,  he  was  desirous  of 
obtaining  some  extra  cotton  allotment,  and  in  that 
connection  he  asked  a  Mr.  ]\Iike  Watson  as  to 
whether  or  not  Mr.  Watson  knew  where  he  could 
get  some  cotton  acreage,  and  Mr.  Watson  referred 
him  to  Mr.  Short  at  the  Pinal  County  ASC  Office, 
stating  that  he  thought  that  Mr.  Short  might  know 
of  some. 

That  he  thereafter  contacted  Mr.  Short  regarding 
[231]  this,  and  that  Mr.  Short  procured  for  him 
81  acres  of  allotment  pursuant  to  the  arrangements 
under  this  so-called  Bums  lease. 

Q.  That  is  the  document  you  have  previously 
identified  here?  A.    Yes. 

Q.     All  right. 

A.  That  Mr.  Neely  said  that  at  that  time  he 
gave  Mr.  Short,  issued  Mr.  Short  his  personal  check 
in  the  amount  of  $1620,  $20  per  acre,  in  payment 
for  this  acreage. 

Q.  Did  Mr.  Neely  ever  state  that  he  knew  this 
W.  R.  Bums? 
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A.  Mr.  Neely  stated  that  he  didn't  know  this 
W.  R.  Burns. 

Q.  How  was  the  transaction  with  the  lease  han- 
dled, so  far  as  Mr.  Neely's  version  of  if? 

A.  Mr.  Neely  said  that  the  transaction  took 
place  at  the  ASC  Office.  That  Mr.  Short  produced 
this  lease,  which  already  had  the  si^ature  W.  R. 
Bums  affixed  thereto,  and  that  in  Mr.  Short's  pres- 
ence, he,  Mr.  Neely,  signed  the  lease,  and  it  was 
witnessed  at  that  time  by  Mr.  Short. 

Q.  Was  there  a  discussion  concerning  the  1955 
crop  of  short  staple  cotton? 

A.  Yes.  Mr.  Neely  said  again,  substantially,  that 
he  wanted  to  get  some  extra  allotment  in  1955,  and 
that  he  asked  Mr.  Short  if  the  allotment  on  the 
Bums  farm  would  be  available  [232]  again  for 
that  year,  for  the  1955  crop  year. 

Q.     All  right. 

A.  That  Mr.  Short  told  him  he  would  fmd  out, 
that  he  thought  it  would  be,  and  that  some  few 
days  su])sequently  thereto,  Mr.  Short  infonned  him 
that  he  could  have,  I  think  seventy  and  one-half 
acres. 

Q.  Did  Mr.  Neely  state  that  these  conversations 
had  taken  place  after  he  had  received  his  allot- 
ment notice  for  the  coming  season? 

A.  I  think  he  said  that  they  took  place  about 
the  time  the  1955  allotment  notices  were  issued. 
Whether  it  was  afterward,  I  don't  know.  I  thought 
it  was. 

Q.     Did  he  describe  a  lease  transaction  in  1955? 
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A.  No.  He  said  he  didn't  get  a  lease  in  connec- 
tion mth  the  1955  arrangement.  He  said  that  the 
matter  of  a  lease  was  not  mentioned,  but  that  he 
expected  there  would  be  one  forthcoming  later  on. 

Q.  Was  he  given  a  revised  notice  of  allotment 
in  1955?  A.    No,  sir. 

Q.  The  only  allotment  notice  that  he  had  was 
the  one  that  has  been  produced  here  which  he  gave 
you?  A.     That  is  right. 

Q.     What  was  the  rate  of  compensation  in  1955? 

A.  I  believe  it  was  the  same  as  1954,  $20  per 
acre.  The  check  which  he  issued  in  1955,  to  the  best 
of  my  recollection,  [233]  was  for  $1,410.00,  which 
would  be  seventy  and  one-half  acres. 

Q.  Besides  short  staple  cotton,  did  the  defendant 
state  that  he  planted  any  other,  the  long  staple  type 
of  cotton  that  year?  A.     In  1955? 

Q.     In  1955.  A.     Yes,  he  did. 

Q.  Was  the  defendant  able  to  produce  his  1955 
Marketing  Card? 

A.  No,  he  was  not  able  to  find  it  on  the  eve- 
ning of  our  visit  at  his  home,  nor  subsequently 
thereto. 

Q.  The  Marketing  Card  Register  does  show  he 
was  issued  one,  however?  A.    Yes. 

Q.  Now,  with  regard  to  the  year  1955,  was  there 
any  discussion  with  the  Defendant  Neely  as  to  the 
amount  of  acreage  that  he  planted? 

A.  Yes,  there  was.  Mr.  Neely  in  going  over  his 
Form  578  for  1955,  as  I  recall,  questioned  the  meas- 
ured figure  there. 
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Q.  What  did  he  have  to  say  about  the  signing 
of  the  578,  and  the  figures  there? 

A.  He  said  that  he  went  to  the  Pinal  County 
Office  and  talked  to  Mr.  Short.  Upon  that  occasion, 
Mr.  Short  brought  out  his  578,  and  asked  him  if 
he  had  destroyed  any  cotton.  He  said  that  he  had 
not  at  that  time.  [234] 

He  said  he  then  signed  the  form,  received  his 
Marketing  Card  from  Mr.  Short,  and  went  back  out 
to  his  farm  on  that  same  day,  and  personally  de- 
stroyed about  15  acres  of  cotton. 

Q.     That  is  one-five,  fifteen  ?  A.    Yes. 

Mr.  Whitney:    How  many? 

The  Witness:    About  fifteen. 

Q.  (By  Mr.  Holohan) :  Now,  at  the  time  that 
the  578  was  signed  up,  did  the  Defendant  state 
what  figures  were  on  there? 

A.  He  said  to  the  best  of  his  recollection  that 
when  he  signed  the  578,  that  he  didn't  recall  see- 
ing the  figures,  the  measured  figures  in  the  various 
fields,  and  that  definitely  he  did  not  see  any  figures 
representing  destroyed  acres. 

Mr.  Whitney:  This  is  all  1955  we  are  talking 
about  ? 

The  Witness:  This  is  all  1955  Short  Staple,  Mr. 
Whitney. 

Q.  (By  Mr.  Holohan) :  Was  there  any  discus- 
sion by  you  with  the  Defendant  as  to  the  1955 
Long  Staple?  A.     Yes,  sir. 

Q.    All  right,  what  was  that? 

A.    He  said  that  on  that  same  occasion  he  re- 
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ceived  his  Long  Staple  Marketing  Card  from  Mr. 

Short  after  signing  his  form  578  for  Long  Staple. 

Q.     All  right.  [235] 

A.  He  said  that  he  was  overplanted  in  long 
staple,  that  he  didn't  destroy  any  long  staple  in 
1955. 

Q.  Did  he  state  whether  he  recalls  whether  the 
destroyed  figures  were  already  on  the  578? 

A.  That  would  be  the  same  as  the  short  staple. 
He  said  that  the  destroyed,  the  figures  representing 
destroyed  cotton  were  not  on  the  form  when  he 
signed  it. 

Q.     He  said  they  definitely  were  not  on  if? 

A.    Yes. 

Q.  These  578's  that  we  have  been  talking  about 
are  this  series,  in  11-A  through  D,  are  they  not? 

A.     Yes. 

Q.  On  11-C  and  11-B,  the  destroyed  acreage  is 
placed  in  red,  is  it  not? 

A.     That  is  right. 

Q.  At  the  time  Mr.  Neely  claims  that  he  did 
not  see,  or  that  those  figures  were  not  on,  or  he 
does  not  recall  them  being  on? 

A.  To  the  best  of  my  recollection,  Mr.  Neely  at 
first  said  that  he  did  not  recall  having  seen  the 
destroyed  figures  on  the  578,  and  I  think  later  he 
was  quite  definite  in  saying  they  were  not  on  there. 

Q.  Now,  was  there  any  discussion  about  the 
short  staple  allotment  in  1956  ?  [236] 

A.  Yes.  Again  Mr.  Neely  recounted  that  he 
sought  some  extra  short  staple  allotment  from  Mr. 
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Short  for  the  1956  crop  year,  that  he  went  to  the 
ASC  Office  about  this,  and  inquired  of  Mr.  Neely 
whether  the  Burns  allotment  would  be  available 
again  for  1956,  and  that  Mr.  Neely  subsequently 
made  available  60  acres,  or  that  Mr.  Short  subse- 
quently made  available  60  acres  for  1956,  that  Mr. 
Neely  issued  his  check  to  Mr.  Short  on  that  occa- 
sion under  those  arrangements  for  $1750. 

Q.  These  checks  you  have  spoken  about,  were 
they  ever  identified  by  the  Defendant  Neely? 

A.  Yes,  we  discussed  those  checks  wdth  Mr. 
Neely. 

Q.  I  will  hand  you  what  has  been  marked  14- A, 
14-B,  and  14-C,  all  in  evidence. 

A.  Yes,  these  are  the  checks  which  we  discussed 
with  Mr.  Neely. 

Q.     Covering  the  three  years  in  question? 

A.    Yes. 

Q.  These,  of  course,  were  made  available,  or 
caused  to  be  made  available  to  you  by  the  Defend- 
ant Neely?  A.     That  is  right. 

Q.  Now,  in  1956,  what  was  the  rate  that  was 
agreed  upon  between  the  Defendants  Short  and 
Neely,  according  to  the  Defendant  Neely? 

A.  Mr.  Neely  said  that  Mr.  Short  set  the  rate 
per  acre,  [237]  and  to  the  best  of  my  recollection, 
it  was  $25  for  1956. 

Q.  On  the  amount  shown  on  the  check  for  that 
year,  does  that  jibe  with  the  figure  of  $25  per 
acre,  and  the  nimiber  of  acres  allotted? 

A.    No,  the  amount  of  the  check,  on  the  basis 
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of  $25  an  acre  for  the  60  acres,  would  be  $1500, 
I  believe.  Now,  in  that  connection,  Mr.  Neely  said 
he  paid  more  for  the  1956  acreage  than  he  had 
previously,  because  he  thought  it  was  worth  more, 
and  in  addition  to  that  he  said  that  he  made  the 
check  for  an  extra  $250,  because  he  understood  Mrs. 
Short  was  going  to  the  hospital,  and  he  wanted  to 
assist  Mr.  Short  with  these  hospital  expenses. 

Q.  Now,  was  there  any  discussion  with  the  De- 
fendant Neely  as  to  his  plant  in  1956,  the  plant  of 
short  staple  cotton  in  Pinal  County? 

A.  Yes.  We  discussed  his  planted  acreage,  that 
is,  his  measured  acreage  as  shown  on  the  Form  578. 

Q.  I  believe  that  is  11-D  for  identification.  Or 
in  evidence,  excuse  me. 

A.  Yes,  11-D  in  evidence.  1956  Report  of  Acre- 
age, showing  measured  acreage  of  477.7  acres. 

Q.  Was  that  discussed  with  the  Defendant 
Neely  ?  A.    Yes. 

Q.  Did  he  make  any  comment  as  to  the  amount 
shown  for  1956?  [238] 

A.  Mr.  Neely  said  that  he  wouldn't  exactly — 
well,  now,  wait  a  minute.  Mr.  Neely  said  yes,  that 
he  would  confirm  this  acreage  as  his  1956  acreage. 

Q.  In  1955  he  thought  they  had  over-measured 
him,  but  in  1956  he  agreed  that  that  was  about 
right  ? 

A.  I  think  he  would  say  substantially  correct, 
yes. 

Q.  Now,  was  there  any  discussion  about  his  de- 
struction in  1956? 
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A.  Yes.  It  was  observed  from  the  578  that  he 
hadn't  destroyed  any  of  his  1956  short  stai)le,  and 
in  going  over  this  with  him,  he  acknowledged  that 
he  had  not.  And  he  gave  various  reasons  for  not 
having  done  so. 

Q.    What  w^ere  his  reasons'? 

A.  Well,  if  I  recall  correctly,  he  said,  first  of 
all,  that  he  had  gone  to  the  Pinal  County  ASC 
Office,  and  had  gotten  his  marketing  card,  appar- 
ently assuming  that  was  all  he  needed. 

Q.     All  right. 

A.  He  also  said  that  he  was  over-extended  on 
water  in  1956,  not  having  enough  to  go  around, 
and  that  he  had  some  burned  spots  in  some  of  his 
fields,  that  if  he  destroyed  any  cotton,  it  would  re- 
sult in  a  short  crop. 

Q.     All  right. 

A.  He  also  said  that  he  hadn't  received  an  over- 
plant  notice,  and  didn't  know  exactly  how  much  to 
destroy.  I  think  [239]  as  I  recall,  he  further  said 
that  he  had  heard  conversations  in  the  county 
among  farmers,  and  others,  of  general  laxity  in  the 
ASC  Office,  and  that  farmers  were  not  destroying 
cotton,  and  that  he  thought  he  might  get  by  with- 
out destroying  any  for  that  year. 

Q.  Did  he  ever  say  that  he  got  a  lease  for  the 
Burns  place  in  1956? 

A.  No.  There  again  he  said  that  a  lease  was 
not  mentioned  in  his  conversation  with  Mr.  Short, 
that,  however,  he  expected  that  one  might  follow. 
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Q.  Now,  the  Defendant  also  has  operations  in 
Maricopa  County,  doesn't  he? 

A.     That  is  right. 

Q.  In  the  year  1956,  he  entered  into  a  combi- 
nation in  Maricopa  County,  didn't  he? 

Mr.  AVhitney:  I  object  to  this.  No  charge  in  the 
indictment  on  that,  that  I  know  of. 

The  Court:  What  does  that  have  to  do  in  this 
case  ? 

Mr.  Holohan:    Knowledge,  your  Honor. 

The  Court:    Ejiowledge  of  what? 

Mr.  Holohan:  Of  the  necessity  for  a  combina- 
tion to  revise  the  allotment,  and  that  your  Market- 
ing Card  should  show  an  additional  allotment.  The 
Marketing  Cards  for  Pinal  show  the  original  allot- 
ment. He  got  none  for  the  Bums  fami  in  1955  and 
1956.  [240] 

The  Court:    All  right,  go  ahead. 

Mr.  Stanfield:  We  object  on  the  ground  that 
there  is  no  showing  that  the  rules  of  Pinal  County 
apply. 

The  Court:  The  regulations  are  the  same.  Go 
ahead. 

The  Witness :    That  was  1955  ? 

Q.  (By  Mr.  Holohan)  :  In  1955,  he  operated  a 
combination  in  Maricopa? 

A.     I  imderstand  that  he  did,  yes,  sir. 

Q.    Did  he  admit  that  he  did? 

A.  I  don't  recall  talking  to  Mr.  Neely  specifically 
concerning  a  specific  combination.  The  Maricopa 
Couaty  records  show  such  a  combination. 
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Q.  Now,  was  there  any  discussion  with  the  De- 
fendant as  to  ACP?  A.    Yes. 

Q.    What  do  we  mean  by  ACP? 

A.    Agricultural  Conservation  Program. 

Mr.  Holohan:  May  this  be  marked  in  the  12 
series.  It  would  probably  be  "G"  as  an  exhibit  for 
identification. 

The  Clerk :  Government's  Exhibit  12-G  for  iden- 
tification. 

(Said  docimient  was  marked  as  Govermnent's 
Exhibit  12-G  for  identification.) 

Q.  (By  Mr.  Holohan) :  Now,  at  the  time  that 
you  had  the  [241]  conversation  with  the  Defendant 
Neely  regarding  the  ACP,  did  you  have  the  bene- 
fit of  the  various  documents  to  assist  you  in  the 
discussion  with  him?  A.    Yes,  sir. 

Q.  And  did  you  go  over  the  documents  vdth 
him?  A.    Yes,  sir. 

Q.  I  will  show  you  these  things  that  I  have 
available  here  as  12-A,  B,  D,  E,  and  F,  all  in  evi- 
dence. 

Were  those  the  documents  that  you  went  over 
with  the  Defendant? 

A.     Yes.  We  discussed  them  with  Mr.  Neely. 

Q.  Do  you  recall  off-hand  when  that  discussion 
took  place? 

A.  This  was  in  March.  It  possibly  was  the  latter 
part  of  March. 

Q.     And  where  did  it  take  place? 

A.     At  the  Pinal  County  ASC  Office. 

Q.     And  who  was  present  with  you  there? 


236  Hex  L,  Neehi  vs, 

(Testimony  of  Lloyd  N.  Johnson.) 

A.     Special  Agent  Kennedy  was  there. 

Q.  I  have  located  12-C  here.  Was  that  also  one 
of  the  documents  that  you  went  over? 

A.     That  is  one  of  the  documents,  yes,  sir. 

Q.  All  right.  Did  the  Defendant  say  he  had 
received  payment  for  the  practice  represented  by 
those  papers  in  1954? 

A.  Yes,  he  said  that  he  had  received  payment 
for  this  particular  practice. 

Q.  All  right.  Starting  with  12-A  in  evidence, 
that  document  is  which? 

A.  12-A  is  the  application,  that  is.  Form  201. 
It  is  a  request  that  the  Federal  Government  share 
costs  of  needed  conservation  practices. 

Q.  Now,  two  practices  are  placed  on  that  docu- 
ment, are  they  not? 

A.  Yes.  This  is  under  the  1954  Agricultural 
Conservation  Program,  and  there  is  a  request,  that 
is,  these  practices  are  named  Land  Leveling,  and 
Ditch  Lining. 

Q.  All  right.  What  did  the  Defendant  have  to 
gay  about  the  business  of  the  two  practices  there? 

A.  To  the  best  of  my  recollection,  Mr.  Neely 
said  that  in  this  year  he  had  requested  a  land  level- 
ing practice. 

Q.  On  the  approximate  date  set  forth  in  the 
document  ?  A.     Yes. 

Mr.  Whitney:    In  what  year?  1954? 

A.  (By  the  Witness)  :  It  is  1954.  And  that  he 
had  gone  ahead  pursuant  to  this  request,  and  tenta- 
tive approval,  and  had  done  some  land  leveling. 
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That,  however,  later  on  during  the  summer,  when 
the  soil  conservation  came  out  to  his  farm  to  check 
on  the  perfoimance,  they  wouldn't,  they  declined  to 
certify  performance,  because  he  wasn't  right  up  to 
specifications.  [243]  That  they — that  he^-no,  that 
they  said  that  he  would  have  to  bring  his  leveling 
up  to  grade. 

I  think  he  said  that  this  was  at  the  time  when 
he  needed  to  get  a  crop  in,  and  that  the  delay  in 
doing  further  work  and  waiting  for  additional  in- 
spection, and  getting  approval  from  Soil  Conserva- 
tion would  delay  him  to  a  point  w^here  it  would 
interfere  with  the  planting  of  the  crop  on  that 
particular  field,  and  that  he  therefore  went  ahead 
and  farmed  this  tract. 

Q.  He  did  not  pursue  that  part  of  the  practice 
any  further?  A.     No. 

Q.  Now,  did  he  fix  any  date  as  to  when  this 
inspection,  the  land  leveling  inspection,  on  the  land 
leveling,  had  taken  place? 

A.  Mr.  Neely  seemed  not  to  be  able  to  recall 
definitely  the  dates  involved,  but  he  finally  said 
that  it  must  have  been  after  the  land  leveling  was 
declined  approval,  of  the  land  leveling,  that  the 
change  was  made. 

Q.  And  did  he  place  any  approximate  time  as 
to  when  the  land  leveling  had  been  denied? 

A.  1  don't  remember  that  he  said  any  particular 
date.  I  think  it  was  in  the  summer,  July  or  August* 

Q.  He  placed  the  time  as  of  July  or  August  of 
1954? 
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A.     To  the  best  of  my  recollection.  [244] 

Q.  All  right.  Now,  was  he  asked  about  the  entry 
showing  that  the  change  from  land  leveling,  as 
shown  on  12-A,  that  the  change  from  land  leveling 
to  ditch  lining  had  taken  place  on  May  27th? 

A.  Yes,  we  discussed  the  date  of  that,  the  pur- 
ported date  of  that  change  with  him  as  being 
May  27. 

Q.     What  did  he  save  to  say  about  that? 

A.  At  first,  as  I  say,  he  didn't  know.  He  thought 
maybe  that  could  be,  but  he  later,  when  we  went 
over  and  got  into  the  circumstances,  said  that  the 
change  must  have  been  made  later  on  in  the  year, 
after  the  land  leveling  was  denied. 

Q.  Now,  the  specific  ditch  in  question  for  which 
he  was  paid,  did  you  discuss  that  with  him? 

A.    Yes. 

Q.  What  did  he  have  to  say  about  that  specific 
ditch? 

A.  Well,  Mr.  Neely  said  that  he  had  a  ditch  in- 
stalled in  the  spring  of  1954,  that  it  would  have 
had  to  have  been  in  early  in  the  spring,  at  least  in 
February  or  March,  because  he  had  used  it  to  irri- 
gate his  spring  crop  that  year. 

Q.  Arid  the  date  of  the  application  as  shown  by 
12-A  is  in  May?  A.     May  24,  1954. 

Q.  Now,  counsel  earlier  in  the  trial  asked  about 
another  practice.  Did  you  discuss  that  with  the 
Defendant? 

A.  Yes,  we  did.  That  was  an  earlier  practice 
[245]  completed  in  the  fall,  in  December  and  early 
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January  of — December,  1953,  and  early  January, 

1954. 

Q.    And  what  did  it  concern?  ' 

A.  It  covered  a  mile  and  a  half  of  ditch  lining 
on  it. 

Q.  All  right.  Now,  would  you  take  this  piece  of 
chalk,  and  I  will  take  those,  and  I  will  hand  you 
what  has  been  marked  12-G,  and  before  you  go  to 
the  board  with  regard  to  this  12-Gl  for  identifica- 
tion, did  you  make  up  that  document?  i 

A.    Yes,  I  did.  It  is  initialed  and  dated  by  me.' 

Q.    When  was  it  made  up? 

A.     I  have  it  dated  March  22,  1957. 

Q.  And  who  was  present  while  you  were  mak- 
ing it? 

A.  A  Mr.  Neely,  a  Mr.  Kennedy,  I  believe  was 
there  on  that  occasion. 

Q.  Did  you  make  use  of  the  document  in  ques- 
tion during  your  interview?  A.     Yes,  sir. 

Q.  All  right.  Now,  if  I  may  ask  you,  you  have 
the  piece  of  chalk  there.  Would  you  draw  on  the 
blackboard  there  the  set-up  of  the  ditch  lining  prac- 
tices for  the  two  years. 

A.  In  going  over  Mr.  Neely's  ditch  lining,  this 
is  the  information  which  he  supplied,  to  the  best 
of  his  recollection.  (Witness  draws  on  blackboard.) 

I  am  sure  these  section  lines  were  straighter  than 
what  I  have  done.  [246] 

The  earlier  practice  was 

Mr.  Whitney:    The  what  practice? 

The  Witness:     The  earlier  practice,  the  one  be- 
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fore  this  one  in  the  spring  of  1954,  was  DF  on  the 
east  section  line,  and  BC  between  the  southwest 
and  southeast  quarters. 

Q.    AYould  you  put  regular  cross  marks  on  those. 

A.     (Witness  draws  on  blackboard.) 

Q.  Those  were  covered  by  applications  prior  to 
the  year  1954?  A.    Yes,  sir. 

Q.  However,  when  Avas  the  Defendant  paid  for 
those  practices'? 

A.    He  was  paid  on  AjDril  in  April,  1954. 

Q.  When  was  the  ditch  "A"  to  "B",  according 
to  the  Defendant's  version,  put  in*? 

A.  This  was  the  one  that  was  put  in  in  the  spring 
of  1954,  February  or  March. 

Q.  Would  you  put  some  cross  marks  on  that 
one?  A.     (Witness  draws  on  blackboard.) 

Q.  That  was  in  February  or  March  of  1954,  and 
that,  according  to  the  Defendant  Neely's  version, 
he  had  actually  thought  he  was  applying  for  ditch 
lining  sometime  after  his  land  leveling  had  been 
turned  doA\Til  A.     That  is  right. 

Q.  Did  he  acknowledge  that  he  had  gotten  pay- 
ment for  the  [247]  A  to  B  ditch  lining  there  in 
1954? 

A.  This  1954  practice.  Yes,  I  think  he  did  say 
he  had  received  payment  for  that. 

The  Court:  We  will  suspend  at  this  point  until 
two  o'clock. 

Keep  in  mind  the  Court's  admonition. 
(The  noon  recess  was  taken.)   [248] 
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Afternoon  Session 
Thursday,  September  11,  1958 
Two  O'clock  P.M. 
Court  resumed  pursuant  to  recess. 
Present:     The  same  as  before. 
The  Court:    You  may  continue. 

LLOYD  N.  JOHNSON 
resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Holohan)  :  Now,  I  will  hand  you 
what  has  been  marked  24  for  identification.  Would 
you  examine  that  document,  please. 

Are  you  familiar  with  it? 

A.    Yes,  sir. 

Q.     By  whom  was  it  prepared? 

A.     I  prepared  this  as  a  statement  for  Mr.  Neely. 

Q.  All  right.  Without  going  into  the  actual  con- 
tents of  the  document,  what  is  it? 

A.  It  is  a  summarization  of  the  substance  of  my 
conversations  with  Mr.  Neely  concerning  the  mat- 
ters about  which  we  [249]  spoke  this  morning. 

Q.  All  right.  Now,  was  that  ever  given  or  shown 
to   the   Defendant? 

A.  Yes.  Mr.  Neely  read  this  statement,  and  we 
discussed  the  contents  of  it. 

Q.     And  when  did  he  read  it? 

A.  It  was  on  or  about  March  24,  the  date  of 
the  statement.  I  w^ouldn't  say  that  was  the  exact 
date,  but  it  was  very  close. 
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Q.  Did  he  take  any  action  with  regard  to  the 
physical  statement  itself? 

A.  Yes,  we  went  over  it,  and  after  he  read  it, 
he  had  certain  changes,  or  I  should  say  deletions 
to  make  in  portions  of  the  statement,  which  he  did. 

Q.  And  did  he  make  such  deletions  on  the  state- 
ment. Government's  Exhibit  24  for  identification? 

A.  At  Mr.  Neely's  request,  I  ruled  out  certain 
parts  of  sentences,  or  sentences,  which  changes  he 
initialed  at  the  time  we  made  the  deletions. 

Q.  Now,  did  he  indicate  that  the  contents  of  the 
statement  as  deleted  was  correct  ? 

A.  Yes.  As  far  as  it  was,  after  these  changes 
which  he  suggested,  why,  he  indicated  that  that  was 
substantially  correct. 

Q.     Now,  did  he  sign  the  document? 

A.     No,  he  didn't  sign  the  document  itself.  [250] 

Q.     What  happened  concerning  that? 

A.  Well,  after  reading  it  over  and  making  the 
certain  changes  or  deletions,  he  said  he  would  like 
to  think  it  over  for  a  time  before  signing  it. 

Q.  All  right,  what  was  the  miderstanding  then 
about  the  period  in  between? 

A.  The  imderstanding  then  was  that  we  should 
meet  a  day  or  two  later.  I  think  it  was  two  days 
later,  at  some  time  we  would  again  discuss  the  mat- 
ter of  signing  the  statement. 

Q.  And  thereafter  did  you  meet  with  the  De- 
fendant ? 

A.    Yes,  I  think  it  was  two  days  later  I  met  Mr. 
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Neely  by  appointment,  or  prearrangement,  and  at 
that  time  he  asked  me  if  I  had  a  copy  of  the  state- 
ment, which  I  didn't  have,  and  at  that  time  he  said 
that  he  would  like  to  show  it  to  an  attorney  before 
he  affixed  his  signature  to  it. 

Q.     All  right.    Was  anything  further  done? 

A.  I  told  Mr.  Neely  I  would  have  to  consult 
Mr.  Hays  regarding  this,  which  I  did,  and  Mr.  Hays 
said  to  just  let  it  go. 

Mr.  Holohan :  At  this  time  the  Government  offers 
in  evidence  Government's  Exhibit  24  for  identifica- 
tion as  Government's  Exhibit  24. 

Mr.  Whitney :  May  I  ask  a  question  on  voir  dire, 
if  the  Court  please? 

The  Court:    You  may.  [251] 

Q.  (By  Mr.  Whitney)  :  Mr.  Johnson,  this  state- 
ment was  prepared  by  you?  A.    Yes,  sir. 

Q.  And  it  is  supposed  to  be  some  kind  of  a 
condensation  of  a  longwinded  tape  recording  last- 
ing about  five  hours? 

A.  That  plus  some  other  interviews  I  had  with 
Mr.  Neely,  yes. 

Q.     And  when  was  that  tape  recording  taken? 

A.  Well,  the  tape  recordings  were  taken  on  I 
think  two  occasions,  in  March,  possibly,  in  Febru- 
ary and  March. 

Q.  Now,  this  particular  document  I  notice  is 
dated  March  24,  1957.  A.    Yes. 

Q.  The  tape  recording  was  taken  sometime  be- 
fore that?  A.     That  is  correct. 
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Q.  And  this  was  written  up  subsequent  to  March 
24,  1957?  A.     Subsequent  to  March  24th'? 

Q.  Yes.  In  other  words,  as  I  remember,  these 
tape  recordings  were  taken  on  the  22nd  and  24th 
of  March. 

A.  I  don't  remember  any  specific  dates,  but  I 
don't  remember  a  March  24th  date  for  a  tape  re- 
cording. 

Q.  Anyway,  when  you  made  this  up,  it  was 
probably  dated  back  to  the  24th  of  March? 

A.  No,  that  date,  Mr.  Whitney,  may  have  been 
the  date  that  I  actually  wrote  the  statement,  but 
maybe  not  the  date  [252]  that  I  talked  to  Mr.  Neely 
about  them.  There  may  have  been  one  day  in 
there,  a  one-day  lag.  I  don't  know.  I  don't  know 
about  those  specific  dates. 

Q.  And  he  inquired  of  you  about  getting  a  copy 
to  see  a  lawyer?  A.    Yes,  sir. 

Q.     To  show  to  a  lawyer?  A.    Yes,  sir. 

Q'.    And  you  didn't  give  him  a  copy? 

A.     I  didn't,  no,  sir. 

Mr.  Whitney:  I  don't  think  there  is  any  objec- 
tion to  this,  if  you  want  to  use  it. 

Mr.  Stanfield :  On  behalf  of  the  Defendant  Short, 
the  same  objection  is  interposed  as  heretofore  made 
on  the  other  Statement. 

The  Court:  All  right.  The  record  will  show  the 
objection.    It  may  be  received. 

The  Clerk :    Government's  Exhibit  24  in  evidence. 
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(Said  Statement  of  Rex  L.  Neely  was  re- 
ceived in  evidence  and  marked  as  Government's 
Exhibit  24.) 

Q.  (By  Mr.  Holohan)  :  On  this  matter  of  tape 
recordings  and  statements  that  you  have  had  ref- 
erence to,  this  wasn't  all  one  session  that  these 
interviews  that  we  have  had  reference  to  were 
taken'?  A.    No.  [253] 

Q.  There  were  a  number  of  interviews  over  a 
period  of  time?  A.     That  is  right. 

Q.     Your  first  meeting  was  in  January  of  1957? 

A.  That  is  right,  the  latter  part  of  January  of 
1957. 

Q.  That  was  the  meeting  of  the  of&ce,  and  then 
there  was  the  meeting  at  the  home  where  this  first 
preliminary  statement  was  taken? 

A.     Correct. 

Q.  And  from  time  to  time  as  you  delved  into 
records,  and  interviewed  others,  you  would  contact 
the  Defendant  again? 

A.     That  is  substantially  correct,  yes,  sir. 

Q.  There  were  times  that  he  asked  that  he  be 
given  time  for  him  to  check  records  of  his  own? 

A.     Well,  I  think  so,  on  an  occasion  or  two,  yes. 

Q.  Now,  with  regard  again  to  the  ACP  payment 
on  the  A  to  B  ditch  up  there  in  1954,  the  one  that 
was  finished  in  March,  and  the  application  covers  in 
May  of  that  year;  was  the  Defendant  confronted 
with  the  fact  that  the  ditch  had  already  been  com- 
pleted at  the  time  the  application  was  made? 
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A.  Yes.  And  I  asked  Mr.  Neely  at  the  time  if 
he  didn't  know  that  a  request  for  assistance  had  to 
be  made  prior  to  starting  an  ACP 

Mr.  Whitney:  Was  that  in  this  statement,  Mr. 
Jolmson?   [254] 

The  Witness:    I  think  so. 

Mr.  Whitney:     The  statement  is  there. 

The  Witness:  I  don't  know  whether  it  is  in  that 
detail. 

Q.  (By  Mr.  Holohan) :  Will  you  go  on?  I 
haven't  heard  the  objection. 

A.  And  Mr.  Neely  said  that  he  didn't  know  at 
that  time  that  it  was  necessary  to  request  iDefore 
starting  the  practice. 

Mr.  Holohan:  You  may  cross  examine  this  wit- 
ness. 

Cross  Examination 

Q.  (By  Mr.  Whitney) :  Mr.  Johnson,  how  long 
have  you  been  with  the  Department  of  Agriculture? 
Quite  a  length  of  time,  haven't  you? 

A.     About  16  years,  yes,  sir. 

Q.  What  has  been  your  duties  during  that  period 
of  time? 

A.  I  have  been  engaged  in  investigating  various 
irregularities  of  the  Department's  programs,  and 
doing  review  work  in  our  Headquarters  Office. 

Q.  Has  it  had  mostly  to  do  with  cotton  or  other 
crops  ? 

A.  No,  sir,  this  is  the  first  cotton  matter  I  have 
worked  in. 
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Q.  Now,  during  all  of  your  conversation  with 
Mr.  Neely,  he  fully  cooperated  with  you?  [255] 

A.    Yes,  he  was  cooperative. 

Q.    And  he  had  no  lawyer? 

A.    He  didn't  have  an  attorney,  as  far  as  I  knew. 

Q.  And  the  only  time  that  he  asked  for  a  lawyer 
is  when  you  tried  to  get  this  last  statement,  Gov- 
ernment's Exhibit  24? 

A.  That  is  the  first  time  he  said  that  he  would 
like  to  see — at  least  he  mentioned  to  me  he  would 
like  to  see  a  lawyer. 

Q.  Now,  had  he  ever  indicated  to  you  in  this 
statement,  or  in  the  tape  recording,  or  at  any  other 
time  that  he  ever  thought  there  was  no  such  a  thing 
as  the  Burns  farm? 

A.  No.  I  asked  Mr.  Neely  that  question  on  a 
number  of  occasions,  and  he  said  that 

Q.  That  he  honestly  thought  there  was  a  Burns 
farm?  A.     Well,  he  said  that  he 

Q.  And  that  he  honestly  thought  that  he  got 
these  additional  allotments  for  1954,  1955,  and  1956, 
open  and  above  board? 

A.  Mr.  Neely  said  he  didn't  know  that  there 
wasn't  a  Burns  farm. 

Q.  He  never  indicated  to  you  that  he  knew  any- 
thing about  this  imtil  sometime  in  the  latter  part 
of  December,  1956? 

A.     That's  when  he  said  that  he 

Q.    Learned  for  the  first  time? 

A.  He  suspected  for  the  first  time  that  there 
was  [256]  something  wrong. 
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Q.  That's  right.  Did  he  tell  you  that  he  fully 
relied  on  that  office  ?  A.    Yes,  sir. 

Q.  And  that  he  fully  relied  upon  the  statements 
that  were  made  by  Mr.  Short?  A.    Yes,  sir. 

Q.  Now,  in  connection  with  the  1954  matter 
which  Mr.  Kennedy  has  straightened  out  in  pretty 
good  shape,  did  he  tell  you  that  he  first  gave  Short 
a  check,  and  had  payment  stopped  on  it  until  such 
time  as  he  got  a  written  lease?  A.     No,  sir. 

Q.     He  didn't  tell  you  that? 

A.     He  didn't  say  that. 

Q.  But  he  did  say  in  this  statement  to  you  that, 
*'I  gave  him  a  check  to  cover  the  81  acres,  although, 
as  will  be  set  out  later,  I  am  not  sure  it  was  the 
above-mentioned  check  dated  April  5,  1954." 

A.  Yes,  he  said  that,  but  he  didn't  mention  a 
lease  in  that  connection,  waiting  to  get  a  lease. 

Q.  But  he  had  gotten  the  lease  on  April  5th, 
1954? 

A.     March  30  was  the  date  of  the  lease. 

Q.    I  understand,  but  the  date  of  the  check? 

A.     I  see  what  you  mean.    Yes,  sir. 

Q.     The  date  of  the  check,  April  5,  1954?  [257] 

A.    Yes,  sir. 

Q.  He  didn't  tell  you  that  he  had  issued  a  prior 
check  dated  March  20th,  1954,  for  the  same  amount, 
$1,620? 

A.  No,  sir.  The  story  there  was  that  he  had 
stopped  payment  on  a  check. 

Q.     That's  right. 

A.     And  we  were  never  al)le  to  find  such  a  check, 
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and  Mr.  Neely  could  never  clairfy,  first,  whether 

the  check  that  was  actually  processed  by  Mr.  Short, 

or  taken  by  him,  was  the  original  check,  or  a  later 

one. 

Q.    You  know  Mr.  Short's  signature? 

A.  Well,  I  have  seen  it  on  a  number  of  docu- 
ments, yes. 

Q.  Referring,  Mr.  Johnson,  to  Defendant's  Ex- 
hibit M  for  identification,  w^ould  you  say  that  was 
Mr.  Short's  signature? 

A.  From  my  experience  in  examining  documents 
said  to  have  been  signed  by  Mr.  Short,  I  would  say 
that  looks  like  his  handwriting. 

Q.     And  that  check  was  dated  March  20,  1954? 

A.    Yes. 

Q.     Payable  to  Joe  Short,  $1,620? 

A.     That  appears  to  be  correct,  yes. 

Q.     Signed  by  Rex  L.  Neely?  A.    Yes. 

Q.     And  tlie  payment  stopped?   [258] 

A.    Yes. 

Q.     According  to  the  ad^dce  of  the  bank? 

A.     What  was  the  date  of  that  again,  sir? 

Q.     March  20th?  A.    Yes. 

Q.  Now,  then,  he  issued  another  check  on  April 
5th,  1954,  for  $1,620.  A.    Yes. 

Q.  And  that  is  after  the  time  that  he  got  this 
lease  from  Mr.  Short,  the  Burns  lease,  or  let  us 
say  the  so-called  Burns  lease? 

A.  Yes,  it  is  dated  subsequent  to  the  date  of  the 
lease. 

Q.     That's  right.     Mr.   Neely,  of  course,  never 
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called  your  attention  to  this  first  check  on  which 

payment  was  stopped? 

A.  No,  sir,  we  asked  Mr.  Neely  about  that  a 
number  of  times  about  just  what  had  happened,  but 
he  didn't  seem  to  be  able  to  recall. 

Q.    He  didn't  have  his  checks,  did  he? 

A.  No,  sir.  At  least  he  didn't  produce  the  check. 
I  don't  know  whether  he  had  it  or  not. 

Q.  You  never  saw  this,  I  assume,  either  ?  (Hand- 
ing document  to  witness.) 

A.    Is  this  the  sublease? 

Q.    Yes.  [259] 

A.     No,  sir,  I  have  never  seen  that  before  today. 

Q.  That  is  supposedly  a  sublease  from  Neely 
back  to  Burns  for  that  same  property. 

"Lessee  has  the  right  to  plant  any  crop " 

Mr.  Holohan:  We  object  to  his  reading  that  to 
the  Jury  without  its  having  been  introduced,  or  any 
foundation  shown  for  its  admission. 

The  Court:    All  right. 

Q.  (By  Mr.  Whitney) :  Now,  this  statement. 
Government's  Exhibit  24,  of  Mr.  Neely,  is  substan- 
tially what  he  said  during  all  of  these  conversations, 
condensed?  A.     That's  right,  sir. 

Q.     Condensed  by  you?  A.    Yes. 

Q.  And  afterwards  examined  by  Mr.  Neely,  but 
which  he  declined  to  sign  imtil  he  could  show  a 
copy  to  his  lawyer?  A.    Yes,  sir. 

Q.     Did  he  say  who  his  lawyer  was? 

A.    No,  sir. 
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Q.  Now,  do  you  believe  what  Mr.  Neely  said  in 
this  statement? 

Mr.  Holohan:  I  object  to  that  as  expressing  an 
opinion  that  is  the  Jury's  function. 

The  Court :    He  doesn't  have  to  answer  that. 

Q.  (By  Mr.  Whitney)  :  He  never  inferred  that 
any  of  these  [260]  checks  that  he  gave  Short  were 
for  anything  except  the  cotton  allotments  which  he 
got  by  virtue  of  the  so-called  Burns  lease,  isn't  that 
right  ? 

A.  I  think  that  is  correct,  sir,  except  the  last 
check. 

Q.     The  what? 

A.  The  last  check  which  contained  an  additional 
amount. 

Q.  I  understand.  And  as  you  stated  before,  he 
said  that  he  thought  probably  that  allotment  was 
worth  more,  and  Mrs.  Short  was  to  be  hospitalised, 
and  he  put  in  $250  additional  for  Short? 

A.     That's  right,  sir. 

Q.  You  noticed  on  that  endorsement  on  the  first 
Short  check  dated  March  20th,  1954,  ''for  deposit 
only,  Joe  Short  business  account." 

A.     I  see  it  now,  sir. 

Q.  Have  you  ever  had  occasion  to  examine  Mr. 
Short's  business  account? 

A.  No,  sir,  I  have  never  examined  his  bank  or 
banking  records  at  all. 

Q.  Now,  Mr.  Johnson,  you  know  that  cotton  al- 
lotments were  so  dealt  in  in  Pinal  County  and  in 
Maricopa  Coimty  in  1954,  that  is,  if  the  farmer  had 


252  Rex  L.  Neeltf  vs. 

(Testimony  of  Lloyd  N.  Johnson.) 
some  land  that  had  a  cotton  history,  and  he  didn't 
have  water  enough  to  handle  it,  that  he  could  sell  his 
allotment,  there  was  nothing  illegal  in  that?  [261] 

A.     If  he  went  through  the  proper  procedure. 

Q.     In  1954?  A.     In  1954,  that's  right. 

Q.     In  1955,  the  same  thing? 

A.  If  he  had  a  reconstitution  of  his  farm  with 
the  farm  he  leased? 

Q.     And  in  1956  the  same? 

A.     I  think  so,  to  the  best  of  my  understanding. 

Q.  And  tliat  obtained  not  only  in  Pinal  County, 
but  in  Maricopa  County? 

A.  The  reconstitution,  combining  of  farms, 
transferring  ? 

Q.    Yes.  A.    Yes. 

Q.     And  the  sale  of  cotton  allotments? 

A.  Well,  there  would  be  a  consideration  in  con- 
nection with  such  an  arrangement. 

Q.     Nothing  illegal  about  that? 

A.  If  I  imderstand  your  question  fully,  no,  sir, 
as  far  as  I  understand  the  regulations. 

Q.  Do  you  know  whether  any  overplant  notices 
were  sent  to  Mr.  Neely  during  the  year  1954? 

A.  I  don't  know  of  any  sent  to  him  in  1954,  no, 
sir. 

Q.  And  the  fact  of  the  matter  is  his  cotton  allot- 
ment was  408 A.    400.8.  [262] 

Q.  400.8,  pardon  me.  And  if  the  Burns  lease 
was  a  bona  fide  lease,  that  would  be  within  his  cot- 
ton allotment? 

A.    Under  those  circumstances,  yes. 


United  States  of  America  253 

(Testimony  of  Lloyd  N.  Johnson.) 

Q.    That's  right.    That  is,  he  planted  less  acreage 
than  that  in  1953?  A.    Yes,  sir. 

Q.    In  1955  he  overplanted "?  A.    Yes,  sir. 

Q.    After  considering  the  extra  acreage  he  got? 

A.    Yes,  sir. 

Q.     How  much?  A.     About  50  acres. 

Q.    About  50  acres?  A.    Yes. 

Q.  You  heard  the  testimony  here  that  some  was 
destroyed.    Do  you  know  how  much? 

A.    Mr.  Neely  told  me  he  had  destroyed  15  acres. 

Q.  And  he  told  you  he  thought  that  was  sufficient 
to  bring  it  within  compliance,  did  he  not? 

A.     That's  right. 

Q.  Now,  in  1956,  there  was  no  cotton  destroyed 
on  the  Neely  place  in  Pinal  County? 

A.     That's  right. 

Q.     On  Farm  647? 

A.     Yes,  sir,  that  is  right.  [263] 

Q.  And  you  have  heard  the  testimony  of  the 
other  witnesses  here  that  they  have  computed  his 
penalty,  but  did  not  send  it  out,  because  it  had  been 
stopped  by  the  State  Office,  or  maybe  some  of  your 
officials?  A.     I  heard  that,  yes. 

Q.  Did  you  have  anything  to  do  with  stopping 
it?  A.    No,  sir. 

Q.     Do  you  know  who  did? 

A.  No,  sir.  I  know  nothing  about  that  matter 
at  all. 

Mr.  Wliitney:  I  think  that's  all.  I  beg  your 
pardon.    I  forgot  one  thing. 
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Now,  on  these  ACP  forms,  when  was  the  time 
to  apply  for  the  1954  practices? 

A.  I  couldn't  be  too  sure  on  this,  sir.  I  think 
there  was  a  period  in  the  fall  of  1953  when  you 
could  apply  for  a  1954  practice.  I  don't  remember 
the  period,  whether  it  was  the  month  of  December, 
or  just  when  it  was. 

Q.  And  if  he  made  application,  then,  in  the  fall 
of  1953,  and  didn't  get  paid  for  the  1954  until  later, 
there  would  be  nothing  illegal  about  that,  would 
there  ? 

A.  I  am  afraid  I  don't  quite  understand  you, 
Mr.  Whitney. 

Q.    Well,  assuming  that  he  made  application. 

A.    Yes. 

Q.     On  November  2nd,  1953.        A.     Yes,  sir. 

Q.  And  if  he  didn't  get  paid  for  that  practice 
until  later,  did  the  work  in  March,  1954,  or  prior 
to  March,  between  January  and  March,  1954,  and 
didn't  get  paid  for  that  until  a  later  date,  there 
would  be  nothing  wrong  about  that,  would  there? 

A.  I  am  sorry,  I  don't  know.  There  are  certain 
dates  in  there  that  must  be  complied  with,  and  I 
am  not  competent  at  this  moment  to  say  what  they 
are.  There  are  certain  periods  in  which  they  have 
to  do  certain  things. 

Q.  Referring  to  Defendant's  Exhibit  G  for  iden- 
tification, what  does  that  purport  to  l)e? 

A.  This  is  a  form  201,  which  is  a  request  for 
assistance  on  concrete  ditch  lining,  dated  Novem- 
ber 2,  1953. 
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Q.     And  this  Defendant's  Exhibit  H? 

A.  Well,  that  appears  to  be  an  original  of  the 
247  which  goes  to  the  producer,  dated  November  5, 
1953. 

Q.  Now,  if  the  producer  did  that  work  between 
January  and  March,  1954,  he  would  have  complied 
with  this  situation,  wouldn't  he? 

A.  It  would  be  my  understanding  that  if  he  met 
all  of  the  technical  requirements  for  inspection  by 
Soil  Conservation. 

Q.  In  other  words,  there  is  considerable  techni- 
calities in  connection  with  that  matter? 

A.     There  are  some,  yes,  sir.  [265] 

Q.  Now,  you  don't  mean  to  infer  to  the  Jury 
here  that  he  collected  for  two  practices  in  1954? 

A.     He  received  two  checks  in  1954. 

Q.    From  the  Pinal  County 

A.     For  ACP  practices. 

Q.     In  Pinal  Coimty? 

A.  Yes.  He  received  the  payments  in  1954. 
That's  what  I  mean  to  say. 

Q.     But  they  weren't  for  1954  practices? 

A.    No.     One  was  a  1953  practice. 

Q.    And  the  other  a  '54?  A.    Yes,  sir. 

Q.     Is  there  anything  illegal  about  that? 

A.  If  everything  else  is  legal,  there  is  nothing 
illegal  about  receiving  two  checks  in  one  year,  I 
guess. 

Mr.  Whitney:     That's  aU. 
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Redirect  Examination 

Q.  (By  Mr.  Holohan) :  This  payment  in  early 
1954,  was  that  for  this  ditch  practice,  D  to  F,  and 
B  to  C?  A.    That's  right. 

Q.  And  the  subsequent  payment  later  in  the  year 
1954  was  for  this  practice  A  to  B?  A.    Yes. 

Q.  This  ditch  was  already  completed,  A  to  B, 
before  any  application  was  ever  made  for  it? 

A.  Mr.  Neely  said  that  that  ditch  was  in  in 
February  or  March,  1954. 

Q.  All  right.  Now,  if  I  might,  on  one  other 
point  touched  by  coimsel,  the  term  "sale  of  allot- 
ments" was  used.  And  you  made  reference  to  "re- 
constitution." 

In  order  in  Maricopa  and  in  Pinal  Counties,  in 
order  for  a  farmer  in  1955  and  1956  to  secure  addi- 
tional allotment,  that  is,  his  neighbor's,  what  was 
required  there,  just  basically? 

A.  Well,  it  was  basically  a  lease,  or  acquisition 
by  o^Tier  of  other  farming  land,  which  had  on  it  a 
cotton  allotment,  if  he  was  interested  in  the  allot- 
ment, and  those  two  tracts  were  combined  in  the 
ASC  office  for  purposes  of  farming  and  operating 
the  tracts  as  one  operation. 

Q.  And  by  that  means,  then,  the  cotton  history 
and  cotton  allotment  for  the  current  year  for  the 
acquired  farm  then  passed  to  the,  you  might  say  the 
home  place  or  main  farm? 

A.  Well,  to  the  one  who  leased  the  additional  tract. 

Q.     All  right.  Then  he  had  the  option  of  plant- 
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ing  it  on  his  own  place,  or  on  the  lease,  or  any 

combination  thereof?  A.     That  is  correct. 

'Q.     There  was  actually,  each  one  of  these  farms 
is  actually  given  a  number,  is  it  not?  [267] 

A.  Each  farm  has  a  number,  and  on  combina- 
tion, one  number  is  given  to  both  tracts. 

Q.     And  generally  which  number  was  given? 

A.  I  don't  know  technically.  I  think  it  was  the 
— oh,  I  don't  know. 

Q.  Was  there  any  action  by  the  County  Com- 
mittee required  then? 

A.  Yes,  these  combinations  or  reconstitutions 
had  to  be  approved  by  the  coimty  committee. 

Mr.  Whitney:    And  by  the  State  Committee? 

The  Witness :  That  I  don't  know,  sir.  I  am  not 
sure  on  that. 

Mr.  Holohan :  That's  all  I  have  of  you,  Mr.  John- 
son. 

Recross  Examination 

Q.  (By  Mr.  Whitney)  :  All  of  these  matters  in 
the  Pinal  County  Office  were  eventually  approved 
by  the  State  Committee?  A.    No,  sir. 

Q.     You  don't  know  that?  A.     No,  sir. 

Q.     Did  your  investigation  show  they  were  not? 

A.     My  investigation  didn't  cover  that. 

Q.    You  wouldn't  know  that?  A.    No,  sir. 

Q.    Are  you  a  lawyer? 

A.     Not  a  practicing  attorney,  no,  sir. 

Q.    Pardon? 

A.     Not  a  practicing  attorney,  no. 
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Q.    But  you  studied  law?  A.     Yes,  sir. 

Q.  You  know  that  a  lease  in  Arizona  for  a  year 
or  less  doesn't  have  to  be  in  writing? 

Mr.  Holohan:  I  object  to  this.  This  is  a  matter 
of  law. 

The  Court:    Maybe  he  isn't  an  Arizona  lawyer. 

Mr.  Whitney:    That's  all. 

Mr.  Stanfield :    No  questions. 
(Witness  excused.) 

Mr.  Hays:    Mr.  Dunkin,  please. 

DOYLE  L.  DUNKIN 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hays) :  Will  you  state  your  name, 
please.  A.     Doyle  L.  Dimkin,  D-u-n-k-i-n. 

Q.  By  whom  are  you  employed,  and  in  what 
capacity  ? 

A.  I  am  employed  by  the  United  States  Depart- 
ment of  Interior,  Bureau  of  Indian  Affairs,  Super- 
vising Highway  Engineer. 

Q.  Were  you  ever  employed  in  the  Pinal  Coimty 
area  by  that  same  service? 

A.  Yes,  sir,  by  the  Gila  -River-Pima-Maricopa 
Indian  Agency,  at  Sacaton,  Arizona. 

Q.     And  when  was  that? 

A.     From  1952 

Q.    Just  approximately. 
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A.    1953,  and  I  believe  until  September  of  1954. 

Q.    Until  September  of  1954?  A.    Yes. 

Q.    And  what  were  your  duties  down  there? 

A.     Soil  conservation,  soil  conservation  engineer. 

Q.  You  were  a  soil  conservationist  concerning 
what  land? 

A.  Indian  land  of  the  Gila  River-Pima-Mari- 
copa  Indian  Reservation,  and  the  three  other  reser- 
vations under  that  jurisdiction. 

Q.  Were  you  concerned  with  any  other  than 
Indian  land  ?  A.     No,  sir. 

Q.     Do  you  know  the  Defendant  Joe  Short? 

A.    Yes,  sir. 

Q.  Had  you  had  dealings  with  him  in  the  line  of 
your  work  ?  [270]  A.     Yes,  sir,  I  had. 

Q.  And  what  would  that  dealing  be?  What 
would  your  contact  be? 

A.  The  contact  was  one  in  which  I,  as  a  soil 
conservationist  with  the  Indian  Service,  was  in- 
terested in  seeing  some  of  our  Indian  farmers  obtain 
PMA  benefits  with,  or  when  they  were  entitled  to  it. 

Q.     That  would  be  through  the  ASC  Office? 

A.    Yes,  sir. 

Q.  I  will  hand  you  Government's  Exhibits  D 
and  E,  12-D  and  E.    Let  us  take  one  at  a  time. 

I  will  hand  you  Government's  Exhibit  12-D,  and 
ask  you  to  examine  that  document,  and  calling  your 
special  attention  to  a  written  signature  toward  the 
bottom,  and  ask  you  if  you  have  ever  seen  that 
before. 
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A.  I  can't  say  if  I  have  seen  this  exact  paper  or 
not. 

Q.    Have  you  ever  seen  that  wi'iting  there  before  ? 

A.  If  this  is  the  same  paper  that  Mr.  Johnson 
showed  me  the  first  time  he  contacted  me  in  Nevada, 
I  have  seen  it. 

Q.     Is  that  your  signature?  A.    No,  sir. 

Q.  I  hand  you  Government's  Exhibit  12-E,  and 
ask  you  to  note  the  signature  at  the  bottom  of  that 
document,  that  purports  to  be  Doyle  H.  Dunkin. 
Is  that  your  signature?  A.     No,  sir.  [271] 

Q.     What  is  your  full  name  again? 

A.     Doyle  Linden  Dunkin. 

Q.  It  isn't  "H",  it  is  "L",  the  middle  initial,  is 
that  correct?  A.    Right. 

Mr.  Hays :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Whitney) :  Mr.  Dunkin,  do  you 
know  who  signed  these?  A.     No,  sir,  I  don't. 

Q.     Do  you  know  Mr.  Neely? 

A.     I  have  been  trying  to — — 

Q.     Pardon  me?  A.     I  can't  say  for  sure. 

Q.     This  is  the  gentleman  sitting  here. 

A.    Yes,  sir.    I  knew  who  he  was,  now. 

Q.  Did  you  ever  see  him  in  1954,  1955,  and  1956 
on  business  of  any  kind? 

A.     Not  that  I  know  of,  sir,  no,  sir. 

Q.  He  doesn't  farm  in  the  Indian  reservation, 
that  you  know  of? 

A.    Not  that  I  know  of,  sir. 
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Q.  And  you  don't  know  anything  about  these 
at  all?  A.     No,  sir.  [272] 

Mr.  Whitney:    That  is  all. 

Mr.  Stanfield:  I  don't  think  we  have  any  ques- 
tions. 

Mr.  Hays :    That  is  all. 
(Witness  excused.) 

Mr.  Hays :  May  this  witness  be  permanently  ex- 
cused ? 

Mr.  Stanfield:    No  objection. 

Mr.  Whitney:    No  objection. 

Mr.  Hays:    The  Govermnent  rests,  your  Honor. 

The  Court:    The  Government  rests. 

Mr.  Whitney:  I  would  like  to  have  the  Jury  ex- 
cused. 

The  Court :  All  right.  You  may  be  excused  from 
the  Courtroom. 

(The  Jury  retired  from  the  courtroom.) 
(The  following  proceedings  were  had  out  of 
the  hearing  and  presence  of  the  Jury.) 

The  Court:    You  may  proceed. 

Mr.  Whitney:  If  the  Court  please,  the  Defend- 
ant Neely  now  makes  a  formal  motion  for  a  judg- 
ment of  acquittal  on  each  and  every  coiuit  in  the 
indictment,  on  the  grounds  that  the  evidence  is  in- 
sufficient to  show  beyond  a  reasonable  doubt,  or  at 
all,  anything  that  would  support  a  verdict  of  guilty. 

Now,  first,  I  want  to  call  your  Honor's  attention 
[273]  to  Counts  VII,  VIII,  IX,  X,  and  XII,  that 
is,  the  aiding  and  abetting  coimt. 

On  those  particular  coimts,  if  the  Court  pleases, 
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I  don't  know  of  any  evidence  in  this  record  that 
would  show  that  the  Defendant  Neely  aided,  abetted, 
or  induced  Short  to  do  any  of  the  acts  charged  in 
those  particular  counts. 

And  that,  if  the  Court  pleases,  would  also  apply 
to  the  conspiracy  count. 

There  is  no  sufficient  evidence,  even  taking  so- 
called  overt  acts  that  would  in  any  way  show  an 
agreement,  by  inference  even,  between  Short  and 
Neely. 

Insofar  as  Neely  is  concerned,  on  those  particular 
coimts,  beginning  with  Count  VII,  clear  through 
to  Count  XII,  there  is  no  evidence  to  support  those 
coiuits,  in  my  judgment. 

Now,  as  to  the  first  counts,  if  the  Court  pleases. 
Counts  I,  III,  and  Y,  that  is,  the  charges  that  Neely 
paid  a  bribe  to  Short  in  the  amounts  of  $1620, 
$1410,  and  $1750,  there  is  not  the  slightest  evidence 
here  that  that  took  place,  on  the  statement  of  Short 
that  is  in  evidence  here,  and  on  the  statement  of 
Neely  that  the  Government  put  in  evidence. 

There  is  not  any  evidence  at  all  on  that  situation. 
Short  completely  exonerates  him.  And  in  this  state- 
ment, which  is  quite  a  lengthy  statement,  but  this 
is  the  nub  of  it,  it  says: 

"During  each  of  the  three  crop  seasons  mentioned 
[274]  above,  I  accepted  money  from  cotton  produc- 
ers in  exchange  for  obtaining  additional  cotton  allot- 
ments for  them.  I  led  these  producers  to  believe 
that  I  obtained  such  allotments  either  from  my  own 
farm  or  through  a  deal  with  other  producers  who 
had  allotments  which  were  unplanted.    They  trusted 
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me,  and,  as  far  as  I  know,  they  believed  my  rep- 
resentations." 

Neely's  statement  is  to  the  same  effect,  and  if 
you  take  both  statements  out,  there  is  no  evidence 
at  all  to  support  a  charge  of  bri])ery,  to  say  nothing 
of  these  aiding  and  abetting  charges,  and  to  say 
nothing  of  the  conspiracy  charges. 

I  honestly  believe  that  this  Court  should  direct 
a  verdict,  or,  ratlier,  should  enter  a  judgment  of 
acquittal  on  each  of  the  counts  in  these  indictments, 
and  particularly  do  I  say  that  with  reference  to  all 
the  comits,  commencing  with  Coimts  VII,  or  Count 
VII,  which  has  to  do  with  the  aiding  and  abetting, 
and  Count  XII,  the  conspiracy. 

There  is  no  evidence  in  those,  if  the  Court  pleases, 
that  the  Jury  could  even  infer  beyond  a  reasonable 
doubt  that  Neely  is  guilty  of  anything  in  comiection 
with  those  particular  counts. 

The  Court:    Motion  denied. 

We  mil  have  our  afternoon  recess  at  this  time. 
(The  afternoon  recess  was  taken.)  [275] 
(The  following  proceedings  were  had  in  the 
hearing  and  presence  of  the  Jury.) 

The  Court :    You  may  continue. 

Bid  you  wish  to  make  an  opening  statement,  Mr. 
Whitney? 

Mr.  Whitney:    Yes. 

(Thereupon  Counsel  for  the  Defendant  Neely 
made  his  Opening  Statement  to  the  Jury.) 

The  Court:  Mr.  Stanfield,  do  you  wish  to  make 
an  opening  statement  ? 
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Mr.  Stanfield:  The  Defendant  Short  waives  his 
opening  statement. 

The  Court:    All  right. 

Mr.  Whitney:  Mr.  Neely,  will  you  be  sworn, 
please. 

(Thereupon  the  Defendant  Rex  L.  Neely  was 
sworn  as  a  witness.) 

Mr.  Whitney:  Ladies  and  Grentlemen,  as  I  told 
you,  I  am  going  to  present  to  you  the  statements 
before  Mr.  Neely  testifies. 

These  statements  are  all  in  evidence  here  as  De- 
fendant's Exhibit  "J,"  Government's  Exhibit  25, 
and  Government's  Exhibit  24. 

I  will  read  them  in  the  order  in  which  they  are 
given,  not  by  whom. 

The  first  is  Statement  of  Joe  L.  Short,  which  was 
[276]  identified  by  Mr.  Kennedy,  which  was  signed 
by  Joe  L.  Short,  apparently,  and  witnessed  by  Mr. 
W.  A.  Stanfield,  Mr.  Short's  attorney;  by  Reed  S. 
Cardon,  and  by  Doyle  S.  Kennedy,  Special  Agents, 
United  States  Department  of  Agriculture,  1000 
Geary  Street,  Room  101,  San  Francisco,  California. 

This  Statement  is  dated  at  Eloy,  Arizona,  Janu- 
ary 14,  1957. 

(Thereupon  Defendant's  Exhibit  J  in  e\'i- 
dence,  the  Statement  of  Joe  L.  Short,  was  read 
to  the  Jury  by  Mr.  Whitney.) 

Mr.  Whitney:  Of  course,  he  has  got  round  fig- 
ures in  there,  and  we  have  already  shown  what  they 
are. 

Now,  the  next  Statement  in  point  of  date  is  on 


United  States  of  America  265 

January  22nd,  1957,  which  was  following  a  conver- 
sation at  Mr.  Neely^s  house,  I  believe. 

It  is  headed  "Candler,  Arizona,  January  22, 
1957."  This  is  in  the  handwriting,  by  the  way,  of  the 
agent. 

(Thereupon  Government's  Exhibit  25  in  evi- 
dence, Statement  of  Rex  L.  Neely,  was  read  by 
Mr.  Whitney  to  the  Jury.) 

Now,  the  last  statement  in  point  of  time  which  is 
introduced  here  as  Government's  Exhibit  24,  which 
is  the  last  statement  taken  from  Rex  L.  Neely, 
which  is  a  condensation  [277]  prepared  by  Mr. 
Johnson  from  a  long-winded  conversation,  or  long- 
winded  conversations  held  over  a  tape  recorder, 
which  I  think  he  said  would  take  five  hours  to  play. 

This  is  dated  at  Chandler,  Arizona,  March  24, 
1957. 

(Thereupon  Government's  Exhibit  24  in  evi- 
dence, Statement  of  Rex  L.  Neely,  was  read  by 
Mr.  Whitney  to  the  Jury.) 

Mr.  Whitney:  This  statement  is  neither  signed 
nor  witnessed. 

REX  L.  NEELY 

the  Defendant  herein,  called  as  a  witness  in  his  own 
behalf,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Whitney)  :  Your  name  is  Rex  L. 
Neely?  A.    Yes,  sir. 
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Q.  And  you  are  one  of  the  Defendants  in  this 
action?  A.     Yes,  sir. 

Q.    Where  do  you  reside,  Mr.  Neely? 

A.     699  North  Washington,  Chandler,  Arizona. 

Q.     How  long  have  you  resided  in  this  county? 

A.    All  my  life. 

Q.    How  old  are  you  ?  A.     Thirty-three. 

Q.     I  suppose  you  are  a  family  man  ? 

A.     Yes,  sir,  three  children. 

Q.     When  did  you  first  meet  Joe  L.  Short? 

A.     It  was  in  the  ASC  Office.  Nineteen 

Q.     In  Casa  Grande? 

A.     Yes,  in  Casa  Glrande.  In  1954,  I  believe. 

Q.  And  prior  to  the  time  of  the  transactions  you 
had  with  him,  were  you  acquainted  with  him  at  all 
any  to  speak  of?  A.     No,  sir,  I  was  not. 

Q,  How  many  times  had  you  seen  him  prior  to 
that  time  ? 

A.     Not  over  once  or  twice,  probably  once. 

Q.  Now,  in  1953,  there  was  no  restrictions  on 
cotton,  is  that  right?  A.     That  is  right. 

Q.     In  1954,  the  restrictions  went  on? 

A.    Yes,  sir. 

Q.  And  at  that  time,  did  you  make  inquiiy  about 
getting  some  additional  cotton  allotments? 

A.    Yes,  I  did. 

Q.     And  who  did  you  make  that  inquiry  of? 

A.  Well,  it  kind  of  came  to  me,  I  mean,  in  a 
round  about  way.  I  was  there  at  the  ranch,  and  an 
acquaintance  of  mine  [279]  that  I  knew  when  I 
lived  in  Gilbert  and  Chandler,  Mike  Watson,  came 
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by  and  we  got  to  talking,  and  I  told  him  that  I  was 

looking  for  a  place  to  lease,  to  get  some  cotton. 

Q.     Looking  for  additional  acres? 

A.     Additional  cotton  acres  to  put  on  my  farm. 

Q.    And  what  did  he  say  to  you  ? 

A.     He  told  me 

Q.  Not  what  he  said  to  you,  but  did  he  refer  you 
to  anybody? 

A.     I  believe  the  name  Bill  Bums  was  mentioned. 

Q.     And  what  else  did  he  say? 

A.  And  that  I  was  to  contact  Mr.  Short  at  the 
ASC  Office  for  further  information  on  the  farm. 

Q.  Did  Mr.  Watson  indicate  to  you  in  any  way 
that  there  was  anything  wrong  with  Mr.  Short? 

A.     No,  sir. 

Q.     And  you  contacted  Mr.  Short? 

A.  I  called  him  at  the  office  to  see  if  the  allot- 
ment was  still  available. 

Q.  What  did  you  say?  You  called  him  on  the 
telephone  ?  A.     Yes,  sir. 

Q.    When  was  that? 

A.  That  was  shortly  after  I  talked  to  Mr.  Wat- 
son. He  indicated  that  it  was  still  available,  and  that 
he  would  check  to  make  sure,  that  I  was  to  contact 
him  later  in  regards  to  [280]  the  allotment. 

Q.  That  was  sometime  prior  to  the  20th  of 
March,  1954?  A.     Yes,  sir. 

Q.    You  did  contact  him  later? 

A.     I  did  by  phone. 

Q.     And  do  you  remember  the  date? 
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A.  I  believe  it  was  along  the  middle  of  March, 
I  believe. 

Q.  Was  it  prior  to  the  time  that  you  gave  him  a 
check  for  $1,620?  A.    Yes,  it  was. 

Q.  Referring  to  Defendant's  Exhibit  M  for  iden- 
tification, Mr.  Neely,  was  it  prior  to  the  date  of  that 
check,  which  is  March  20,  1954  ?  A.    It  was. 

Q.  And  when  did  he  let  you  know  that  he  could 
get  you  some  additional  acreage  with  reference  to 
that  date  ? 

A.     I  believe  it  was  around  the  18th  or  19th. 

Q.     And  then  did  you  go  to  see  Mr.  Short? 

A.    I  did. 

Q.    And  at  that  time,  what  took  place? 

A.  He  stated  that  he  had  contacted  Mr.  Burns, 
that  he  was  handling  —  he  stated  that  this  farm 
didn't  have  sufficient  water  for  the  cotton  allotment 
on  it.  Therefore,  Mr.  Burns  had  released  the  acreage 
for  him  to  take  care  of,  to  re [281] 

Q.  Did  he  say  how  much  that  acreage  was  to  be 
released,  how  much  of  it  was  to  be  released? 

A.     It  was  80.1.  80  acres,  approximately. 

Q.     Or  81  acres  maybe?  A.    Yes. 

Q.  And  at  that  time,  that  was  on  the  20th  of 
March,  was  it?  A.    Yes. 

Q.  At  that  time,  did  you  give  Mr.  Short  this 
check?  A.     I  did. 

Q.    And  do  you  know  Mr.  Short's  endorsement? 

A.     I  have  seen  it.  That  is  his  signature. 

Mr.  Whitney:  We  offer  this  in  evidence,  if  the 
Court  please.  * 
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Mr.  Holohan:  We  object  to  it  on  foundation  not 
having  been  laid  for  the  entire  dociunent  yet.  I  note 
besides  the  check,  there  is  another  document  at- 
tached to  it,  for  which  there  has  been  no  foundation 
laid,  as  I  understand  it. 

Mr.  Whitney:  If  you  get  that  technical,  I  will 
lay  it. 

The  Court :    Is  that  the  notice  from  the  bank  ? 

Q.  (By  Mr.  Whitney)  :  When  you  stopped  pay- 
ment on  this  check,  did  you  get  this  notice  from  the 
bank  afterwards?  A.     Yes. 

Q.     And  was  that  attached  to  the  check?  [282] 

A.    Yes,  sir. 

Q.  That  showed  that  payment  was  stopped,  '^Re- 
turned Unpaid"  A.    Yes. 

Mr.  Whitney:    Is  that  all  right,  Mr.  Holohan? 

Mr.  Holohan:    No  objection  now. 

The  Court :    It  may  be  received. 

The  Clerk:  Defendant's  Exhibit  M  in  evidence. 
(Said  Check  and  Advice  of  Stop  Payment 
was  received  in  evidence  and  marked  as  De- 
fendant's Exhibit  M.) 

Q.  (By  Mr.  Whitney)  :  Now,  after  you  gave 
Defendant's  Exhibit  M  in  evidence,  this  check  dated 
March  20,  1954,  for  $1,620,  how  did  you  come  to 
stop  payment  on  that  check? 

A.  As  I  imderstood  it,  through  the  transferring 
of  cotton  allotment  from  one  farm  to  the  other,  it 
was  necessary  for  a  farmer  to  get  a  lease  from  the 
other  farm,  or  farmer. 
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Q.  From  somebody.  Who  told  you  that,  do  you 
remember'?  A.     Mr.  Watson  told  me  that. 

Q.     Aiid  did  you  discuss  that  with  anyone  else? 

A.  Yes,  sir,  I  discussed  it  with  Mr.  Asher  at  my 
bank. 

Q.    Mr.  Asher  is  the  manager  of  the  Mesa  Bank? 

A.     The  Mesa  Valley  National  Bank. 

Q.    Valley  National  Bank  of  Mesa? 

A.    Yes. 

IQ.     And  what  did  Mr.  Asher  say?  [283] 

A.  I  went  up  there  to  the  bank  to  give  a  reason 
why  I  stopped  iDayment  on  the  check,  and  telling 
him  the  situation.  And  I  told  him  that  I  was  going 
to  request  a  lease  from  the  farm,  and  that  when  I 
did,  that  I  would  let  him  know,  or  re-issue  another 
check. 

Q.     I  see. 

A.  He  indicated  that  if  I  had  a  lease,  that  in  his 
opinion  it  would  be  all  right. 

Q.  After  that  check  and  that  payment  was 
stopped,  did  you  see  Mr.  Short,  again  ? 

A.    Yes. 

Q.  When  with  relation  to  this  date  of  March 
20th? 

A.     I  believe  it  was  the  22nd  or  23rd. 

Q.  And  what  did  he  say,  and  what  did  you  say, 
to  Mr.  Short? 

Who  was  present? 

A.     Mr.  Short  and  myself. 

Q.  All  right.  And  where  did  this  conversation 
take  place?  * 
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A.  At  11-mile  Comer,  there  at  the  front  of  a 
grocery  store. 

Q.    And  what  did  you  say  to  Mr.  Short*? 

A.  Well,  I  told  him  that  I  wanted  a  lease  on  the 
Bums  farm,  that  I  understood  that  is  the  way  allot- 
ment could  be  transferred.  [284] 

Q.    What  did  he  say? 

A.  He  said  that  he  would  get  in  contact  with 
Mr.  Burns,  and  get  a  lease  from  him. 

Q.     Was  that  about  all  the  conversation  then  ? 

A.  He  told  me  that,  well,  I  questioned  him  about 
this  lease,  and  he  indicated  to  me  that  he  would  get 
a  lease,  and  it  was  all  right. 

Q.     And  then  when  did  you  see  Mr.  Short  again  ? 

A.     At  the  ASC  Office,  I  believe  in  April. 

Q.     You  say  sometime  early  in  March? 

A.     Early  in  April. 

Q.    I  mean  early  in  April.  A.    Yes. 

Q.  Referring  you  to  Government's  Exhibit  15  in 
evidence,  is  that  the  lease  that  he  gave  you  ? 

A.     It  is. 

Q.  And  that  is  the  one  that  you  tumed  over  vol- 
untarily to  the  Govemment  Agents,  Mr.  Johnson 
and  Mr.  Kennedy,  or  one  of  them? 

A.    Yes,  sir. 

Q.  And  that  lease  is  signed  by,  purportedly,  by 
W.  R.  Bums?  A.     Correct. 

Q.    And  was  signed  at  the  time  you  got  it? 

A.    Yes,  it  was.  [285] 
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Q.    Aiid  then  you  signed  it?  A.    Yes,  sir. 

Q.  Do  you  remember  Mr.  Short  witnessing  your 
signature?  A.    Yes,  sir. 

Q.  And  do  you  remember  that  this  Lena  H. 
Andrews  was  on  there  witnessing  Mr.  Burns'  signa- 
ture? 

A.     I  believe  it  was.  I  am  almost  certain  it  was. 

Q.  Anyway,  when  you  got  the  lease,  it  was  on 
there  ?  A.     Yes. 

Q.     That  is  the  lease  that  you  received  ? 

A.    Yes. 

Q.  At  that  time,  that  was  early  in  March.  You 
gave  him  a  check  the  same  day?  A.    Yes,  sir. 

Q.  I  am  handing  you  now  Government's  Exhibit 
14-A  in  evidence,  which  purports  to  be  a  check  on 
the  Valley  Bank  of  Mesa,  for  $1620,  dated  April  5, 
1954,  payable  to  Joe  Short,  for  $1620. 

Is  that  the  check  you  gave  him? 

A.     Yes,  sir. 

Q.  And  that  is  Mr.  Short's  signature,  as  far  as 
you  know  ?  A.     As  far  as  I  know,  yes,  sir. 

Q.  Now,  then,  at  the  time  that  you  got  that  lease, 
did  you  have  any  idea  that  there  was  anything 
wrong?  A.     No,  sir.  [286] 

Q.    With  the  Bums  lease?  A.    No,  sir. 

Q.  And  after  you  got  the  lease,  of  course  you 
went  on  farming  ?  A.     Yes. 

Q.  Do  you  remember  receiving  the  allotment  no- 
tices? A.    Yes,  sir. 

Q.    Do  you  remember  they  were  the  ones  you 
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turned  over  to  Mr.  Kennedy  or  Mr.  Johnson,  or  one 

or  the  other  of  them? 

A.  I  believe  I  can  identify  them,  or  remember 
the  ones. 

Q.  I  hand  you  Government's  Exhibit  17-A  for 
identification.  Do  you  remember  receiving  that  no- 
tice ?  A.    Yes,  sir,  I  do. 

Q.     How  did  you  receive  if? 

A.     In  the  mail. 

Q.     From  the  ASC  Office'?  A.    Yes,  sir. 

Q.     That  shows  252.2  acres  allotted? 

A.     Correct. 

Q.  And  referring  to  Grovernment's  Exhibit  17-B, 
that  was  also  received  by  you? 

A.    Yes,  sir,  it  was. 

Q.     In  the  mail?  A.     In  the  mail. 

Q.     And  that  shows  319.8  acres?  [287] 

A.    Yes. 

Q.     Then  you  received  a  notice  for  400.8  acres? 

A.     Yes,  sir,  I  did. 

Q.  That  takes  in  the  81  acres  that  you  leased 
from,  or,  rather,  that  you  thought  you  leased  from 
Bums  ?  A.     Yes,  sir,  that  is  right. 

The  Court:  The  Court  will  stand  at  recess  until 
ten  o'clock  Tuesday  morning.  Tuesday  morning  at 
ten  o'clock. 

Keep  in  mind  the  Court's  admonition. 

(Thereupon  an  adjournment  was  taken  to 
Tuesday,  September  16,  1958,  at  the  hour  of 
ten  o'clock  A.M.)  [288] 


274  Rex  L.  Neely  vs. 

Tuesday,  September  16,  1958,  Ten  o'clock  a.m. 

The  Court:    You  may  proceed. 

Mr.  Whitney:  If  the  Court  please,  Mr.  Hays 
says  he  has  no  objection,  and  I  would  like  to  with- 
draw Mr.  Neely  from  the  stand  for  the  purpose  of 
putting  on  three  short  character  witnesses. 

The  Court:    Very  well. 

Mr.  Whitney:    Mr.  Burt  Lewis.  [289] 

BURT  LEWIS 

called  as  a  witness  for  the  Defendant  Neely,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Whitney) :  What  is  your  name, 
please?  A.     Burt  Lewis. 

Q.    Where  do  you  reside? 

A.     Chandler,  Arizona. 

Q.     What  is  your  business? 

A.     Farming,  and  mostly  real  estate. 

Q.    Do  you  hold  an  official  position  down  there? 

A.     Mayor  of  Chandler. 

Q.    Are  you  acquainted  with  Rex  L.  Neely? 

A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.     Well,  I  would  say  all  of  his  life. 

Q.  Do  you  know  his  reputation  in  the  commu- 
nity in  which  he  resides  for  honesty,  integrity,  and 
truth  and  veracity?  A.     Yes,  sir. 

Q.    What  is  it,  good  or  bad?  A.     Grood. 

Mr.  Whitney:    You  may  cross  examine. 

Mr.  Holohan:    No  questions.  [290] 
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Mr.  Whitney :    May  I  excuse  the  witness  ? 
The  Court:    He  may  be  excused. 

(Witness  excused.) 

Mr.  Whitney:    Mr.  Hoopes. 

JOHN  HOOPES 

called  as  a  witness  for  the  Defendant  Neely,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.     (By   Mr.   Whitney) :     Will  you   state   your 
name,  please.  A.    John  Hoopes. 

Q.    Where  do  you  reside,  Mr.  Hoopes  ? 

A.    I  reside  south  of  Mesa. 

Q.     Are  you  acquainted  with  Rex  L.  Neely? 

A.     I  am. 

Q.     How  long  have  you  known  him? 

A.     Fifteen,  sixteen  years. 

Q.     Pardon?  A.     Fifteen  or  sixteen  years. 

Q.     Do  you  know  his  reputation  in  the  commu- 
nity in  which  he  resides  for  honesty  and  integrity? 

A.     I  do. 

Q.     What  is  it?  Oood  or  bad?  [291] 

A.     Good. 

Q.     Do  you  know  his  reputation  in  the  commu- 
nity in  which  he  resides  for  tinth  and  veracity  ? 

A.     I  do. 

Q.    What  is  it,  good  or  bad  ?  A.     Grood. 

Mr.  Whitney:    You  may  cross  examine. 

Mr.  Hays:    No  questions. 
(Witness  excused.) 

Mr.  Whitney :    Mr.  Asher. 
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WILLIAM  I.  ASHER 
called  as  a  witness  for  the  Defendant  Neely,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Whitney) :  Will  you  state  your 
name,  please.  A.     William  I.  Asher. 

Q.    Where  do  you  reside,  Mr.  Asher? 

A.     In  Mesa. 

Q.     What  is  your  business? 

A.  I  am  Vice  President  and  Manager  of  the 
Valley  Bank  there. 

Q.     At  Mesa?  [292]  A.     In  Mesa. 

Q.     Do  you  know  Rex  L.  Neely  ?  A.    Yes. 

Q.     How  long  have  you  known  him? 

A.     About  ten  years,  I  believe. 

Q.  And  do  you  know  his  reputation  in  the  com- 
munity in  which  he  resides  for  honesty  and  in- 
tegrity ?  A.     Yes. 

Q.    What  is  it,  good  or  bad  ?  A.    It  is  good. 

Q.  And  do  you  know  his  reputation  in  the  com- 
munity in  which  he  resides  for  truth  and  veracity? 

A.    Yes. 

Q.     What  is  it,  good  or  bad  ? 

A.     It  is  very  good. 

Mr.  Whitney :    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Hays) :  He  is  a  good  customer  of 
your  bank,  isn't  he?  A.     Yes,  sir. 

Mr.  Hays :    That  is  all. 
(Witness  excused.) 
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Mr.  Whitney :  Mr.  Neely,  will  you  take  the  stand 
again.  [293] 

REX  L.  NEELY 

resumed  the  stand,  and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Whitney)  :  Mr.  Neely,  did  you  have 
any  business  dealings  with  Mr.  Short  in  1955  *? 

A.    I  did. 

Q.    And  what  were  those  dealings? 

A.    I  leased  a  farm  from  Mr.  Short. 

Q.  And  did  you  receive  from  Mr.  Short  —  first, 
what  did  you  say  to  Mr.  Short? 

A.  Well,  I  had  previously  leased  it  for  the  1954 
crop. 

Q.    For  the  Bums  farm? 

A.  For  the  Bums  farm,  and  along  aobut  that 
time  the  1955  allotment  notices  were  being  sent  out. 
I  contacted  him  at  the  ASC  Office  and  inquired  if 
the  Bums  farm  allotment  lease  was  going  to  be 
available. 

Q.  Do  you  remember  what  your  first  allotment 
notice  was  in  1955,  for  the  crop  year  1955  ? 

A.     The  first  notice  was  306.1. 

Q.  And  after  you  saw  Mr.  Short  with  reference 
to  the  Bums  farm,  what  did  he  say  in  that  regard? 

A.  He  said  on  the  Bums  there  would  be  less 
acreage  in  1955  than  there  was  in  1954,  indicat- 
ing   [294] 

Q.  Did  he  tell  you  what  that  acreage  was  that 
you  could  have  the  allotment  for? 
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A.    Yes,  70.6. 

Q.  And  at  that  time,  I  believe,  according  to  the 
Grovemment's  evidence,  you  gave  him  a  check  for 
$1,410?  A.    Yes,  sir. 

Q.  And  that  check  is  in  evidence  here  as  Govern- 
ment's Exhibit  14-B,  right? 

A.     Yes,  sir,  that  is  right. 

Q.  Now,  that  check  figures  out  on  the  basis — on 
what  basis  per  acre  did  he  say  you  could  have  that? 

A.     $20  an  acre.  I  am  sure  that  is  correct. 

Q.  That  check  is  $1,410.  Fourteen  hundred  ten 
dollars  would  be  seventy  and  one-half  acres,  is  that 
right  ?  A.    Yes. 

Q.  Now,  referring  to  Government's  Exhibit  18- A 
in  evidence,  did  you  receive  that  allotment? 

A.     Yes,  sir,  I  did,  in  the  mail. 

Q.  All  right.  I  notice  that  it  says  Allotment  of 
306.1  Acres  there,  and  then  there  is  under  that  the 
figure  of  70.6. 

When  you  received  that  in  the  mail,  was  that 
70.6  thereon,  do  you  remember? 

A.     I  don't  remember  that  it  was  on  there. 

Q.     Do  you  know  who  x^ut  that  on  there? 

A.     No,  sir,  I  do  not.  [295] 

Q.  That  would  leave  you,  then,  with  a  total  allot- 
ment, taking  the  Burns  allotment  into  consideration, 
of  376.7  acres?  A.     Correct. 

Q.  Now,  in  1955,  do  you  know  how  many  acres 
you  planted  ?  A.I  planted 

Q.     Pardon  ? 

A.     I  planted  300 — approximately  380  acres. 
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Q.  Aiid  did  Mr.  Short  ever  call  your  attention  to 
the  fact  that  in  1955  that  you  were  overp] anted? 

A.     Yes,  he  did. 

Q.    When  was  that? 

A.  I  am  not  sure  of  the  date.  I  believe  it  was 
Aug^ist  the  18th. 

Q.     August  18,  1955? 

A.     I  am  pretty  sure  that  is  correct. 

Q.  Now,  what  did  Mr.  Short  tell  you  at  that 
time? 

A.     He  notified  me  that  I  was  overplanted. 

Q.     On  the  short  staple  cotton? 

A.     On  the  short  staple  cotton. 

Q.  And  did  he  say  how  much  you  were  over- 
planted  ? 

A.     I  don't  believe  he  did.  I  am  sure  he  didn't. 

Q.  Well,  did  he  say  anything  about  your  having 
to  destroy  some  cotton?  A.     Yes,  he  did.  [296] 

Q.     What  did  you  do  after  he  told  you  that? 

A.  I  went  to  the  farm  and  instructed  that  15  or 
20  acres  was  to  be,  which  I  thought  was  to  become 
within  my  allotment. 

Q.  In  other  words,  after  you  had  planted,  I 
mean  after  you  had  destroyed  that  15  or  20  acres, 
you  thought  that  you  were  in  the  allotment  of  306.1 
acres,  plus  the  amount  of  what  you  thought  you 
were  getting  from  the  Bums  farm,  of  70.6,  or  70.5? 

A.     Yes,  sir. 

Q.     You  thought  you  were  in  compliance  ? 

A.     Yes,  sir. 
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Q.  Do  you  know  whether  or  not  Mr.  Short  after- 
wards measured  your  allotment  ?  A.    No,  sir. 

Q'.    I  mean  your  farm  for  that  year? 

A.    No,  sir,  I  do  not  know  for  sure. 

Q.    Did  you  ever  see  Mr.  Short  on  the  farm  ? 

A.     I  never  did  see  him  personally  on  the  farm. 

IQ.    Well,  did  you  know  he  had  been  out  there? 

A.  No.  I  am  sure  he  said  that  he  had  been  on 
the  farm. 

Q.  After  he  had  measured  it — when  did  you  pay 
him  this  $10,  Mr.  Neely,  for  measuring  ? 

A.  I  believe  it  was  on  the  day  that  I  destroyed 
this  cotton,  on  August  18th,  the  same  day. 

Q.  And  after  you  destroyed  it,  or  before,  or  at 
the  time?  [297] 

A.    I  believe  it  was  at  the  time. 

Q.  And  that  $10  was  given  to  him  for  what  pur- 
pose? 

A.  For  remeasuring  the  farm.  That  was  the 
ASC  charge  for  remeasuring  a  farm. 

Q.  And  do  you  know  whether  you  got  a  receipt 
for  that  ten  dollars,  or  not? 

A.  I  am  not  sure  that  I  did.  I  believe  so,  but  I 
was  unable  to  find  it. 

Q.  Now,  after  you  paid  that  remeasurement  fee, 
whenever  it  might  have  been,  along  in  there,  you 
never  received  any  overplant  notice? 

A.     No,  sir,  I  did  not. 

Q.  Now,  there  has  been  an  exhibit  introduced  by 
the  Government,  known  as  Government's  Exhibit 
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11-B  in  evidence.  Is  that  your  signature  on  that 

exhibit?  A.     Yes,  sir,  it  is. 

Q.  And  did  you  sign  it  on  or  al:)out  the  date  that 
is  shown  there? 

A.    Yes,  I  believe  that  is  the  date.  I  am  not  sure. 

Q.  At  the  time  that  you  signed  this,  did  you 
read  it?  A.    No,  I  did  not. 

Q.  You  didn't  notice  the  figures  there,  426.5 
acres?  A.     No,  no  I  did  not. 

Q.  I  will  ask  you  if  at  the  time  you  received 
that,  was  any  of  the  writings  on  there,  were  any  of 
those  writings  on  [298]  there  showing  destroyed 
cotton,  in  red  ink? 

A.     No.  I  am  sure  they  weren^t. 

Q.  It  wasn't  there.  That  shows  that  you  had  de- 
stroyed 120.4  acres.  That  was  not  on  there  ? 

A.     No,  sir,  I  am  sure  it  was  not. 

Q.     Do  you  know  how  it  got  on  there? 

A.     No,  I  have  no  idea. 

Q.  Did  you  have  anything  to  do  with  its  getting 
on  there?  A.     No,  sir,  I  didn't. 

Q.  Now,  you  never  received,  as  I  understand  it, 
any  notice  of  overplant  for  1955  ?  A.     No,  sir. 

Q.  And  you  never  received  any  notice  of  penalty 
for  1955?  A.     No,  sir. 

Q.  I  believe  you  testified  that  after  you  had 
plowed  up  that  cotton,  that  you  actually  thought 
you  were  in  compliance  ?  A.    Yes,  sir. 

Q.  Did  you  plant,  if  you  know,  the  426  acres  that 
is  shown  on  this  Grovemment's  Exhibit  11-B?  You 
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told  me,  I  believe,  that  you  only  planted  300  and 

some  acres  ? 

A.     I  believe  I  planted  388,  from  300  to  388. 

Q.  So  that  after  you  had  destroyed  the  15  or  20 
acres,  you  thought  that  you  were  in  compliance,  and 
within  the  376.7  acres?  A.     Yes,  sir.  [299] 

Q.  Which  was  the  allotment  to  you,  plus  the  al- 
lotment from  the  so-called  Burns  farm  ? 

A.     Yes,  sir. 

Q.     Which  we  now  know  never  existed? 

A.     Yes,  sir. 

Q.  Did  you  know  that  the  Bums  farm  never  ex- 
isted in  1955?  A.     No,  I  didn't. 

Q.  Why  didn't  you  ask — I  will  do  a  little  cross 
examining  for  the  Grovemment — why  didn't  you  ask 
Mr.  Short  for  a  lease,  or  did  you  ? 

A.  I  was  told  that  a  lease  under  one  year  was 
not  required  to  be  in  writing. 

Q.  In  your  statement  to  the  Government,  return- 
ing to  1955,  I  believe  you  stated  that  you  never 
asked  anything  further  about  the  lease? 

A.     That  is  correct. 

Q.  After  you  had  asked  him  if  the  Bums  farm 
was  still  for  lease  ?  A.     That  is  right. 

Q.  After  you  had  told  him  that  you  asked  for 
reduced  acreage.  A.     Yes,  sir. 

Q.  Now,  concerning  Extra  Long  Staple  cotton, 
do  you  remember,  Mr.  Neely,  what  your  allotment 
was?  [300]  A.     For  the  1955? 

Q.     In  1955. 

A.     I  believe  it  was  300 — I  mean  3.8. 
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Q.     How  much  was  planted'? 

A.    I  believe  it  was  5.1. 

Q.  Did  you  receive  any  notice  of  overplant 
there?  A.    No,  sir,  I  didn't. 

Q.  Did  you  receive  any  statement  from  the  Gov- 
ernment asking  you  to  pay  a  penalty  for  that  over- 
plant?  A.    No,  sir,  I  did  not. 

Q.  Now,  in  that  year  1955,  you  did  overplant 
extra  long  staple  cotton  in  Maricopa  County  ? 

A.    Long  staple  cotton? 

Q.    In  Maricopa  Coim.ty,  yes.  A.    No,  sir. 

Q.    Did  you  overplant  short  staple  ? 

A.    Yes,  sir. 

Q.  Do  you  remember  the  amount  of  that  over- 
plant?  A.    9.3  acres. 

Q.    Nine  point  what?  A.     Three. 

Q.  Referring  to  Defendant's  Exhibit  number  K, 
I  know  you  can't  remember,  because  this  shows  9.8 
acres. 

A.     Oh,  well,  that  is  correct,  then. 

Q.  And  you  received  that  from  the  Department 
of  [301]  Agriculture,  the  Maricopa  County  ASC 
Office  ?  A.    Yes,  sir,  I  did. 

Q.  Showing  that  you  planted  that,  and  you  were 
assessed  a  penalty  of  17.7  cents  a  pound  ? 

A.    Yes,  sir. 

Q.  And  referring  to  Defendant's  Exhibit  L  in 
evidence,  is  that  the  check  that  you  paid  the  Treas- 
ury of  the  United  States  for  that  overplant? 

A.     That  is  the  check. 
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Mr.  Whitney:  I  now,  Mr.  District  Attorney, 
offer  Defendant's  Exhibit  K  in  evidence. 

Mr.  Hays:    No  objection. 

The  Court :    It  may  be  received. 

The  Clerk:  Defendant's  Exhibit  K  in  evidence. 
(Said  Letter  dated  9/12/55  was  received  in 
evidence  and  marked  as  Defendant's  Ex- 
hibit K.) 

Q.  (By  Mr.  Whitney)  :  Now,  if  you  had  re- 
ceived a  notice  of  overplant  for  1954,  or  1955,  with 
an  assessment  of  the  penalty,  would  you  have  paid 
it?  A.     I  most  certainly  would  have. 

Q.  Did  you  make  any  quarrel  about  that  Gov- 
ernment's measurement  of  your  Maricopa  County 
Farm?  A.     No,  I  didn't. 

Q.  Did  they  ask  you  to  plow  up  any  of  that  ex- 
cess acreage  in  Maricopa  County,  or  just  did  they 
measure  it  and  send  you  [302]  a  bill  for  the  pen- 
alty? 

A.  They  measured  it  and  sent  a  notice  of  the 
penalty. 

Q.  Now,  with  reference  to  1954,  the  1955  mar- 
keting card,  referring  to  Government's  Exhibit 
16-A  in  evidence,  apparently  it  is  the  1954  Upland 
Cotton  Marketing  Card.  That  is  your  signature  on 
that  card?  A.     Yes,  it  is. 

Q.     And  where  did  you  get  it  ? 

A.    I  got  it  at  the  ASC  Office  at  Casa  Grande. 

Q.  And  did  you  note  on  there  the  amount  of 
your  1954  allotment,  and  your  actual  planted  cotton 
at  the  time  you  took  the  card  ? 
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A.     I  don't  recall  that  I  did. 

Q.  Are  you  in  the  habit  of  reading  what  you  sign 
when  you  go  into  that  office  ? 

A.     No,  not  word  for  word. 

Q.  You  notice  it  says  the  1954  allotment,  400.8 
acres,  which  is  correct,  assiuning  that  the  Bums 
lease  was  not  a  fake,  and  that  you  only  planted 
388.9  acres'?  A.     Yes,  sir. 

Q.  Then  you  were  not  overplanted  in  1954  on 
Upland  Cotton?  A.     That  is  correct. 

Q.  If  the  Burns  lease  was  bona  fide,  as  far  as 
you  were  concerned? 

A.     That  is  correct.  [303] 

Q.  Now,  on  your  1955  Upland  Marketing  Card, 
which  is  Defendant's  Exhibit  16-B  in  evidence, 
where  did  you  get  that — that  is  your  signature  down 
there,  isn't  it?  A.     Yes,  sir. 

Q.     Where  did  you  get  that  card  ? 

A.     I  got  this  at  the  Casa  Grande  ASC  Office. 

Q.  You  got  it  at  the  time  you  signed  your  Form 
578?  A.    Yes. 

Q.  And  that  shows  on  it  a  1955  allotment  of 
306.1  acres,  and  planted  cotton,  306.1. 

How  do  you  account  for  that? 

A.     I  have  no  knowledge. 

Q.     Did  you  notice  that  when  you  got  it? 

A.     I  don't  believe  I  did.  I  am  sure  I  didn't. 

Q.  Now,  Mr.  Neely,  referring  to  Government's 
Exhibit  11-C  in  evidence,  which  is  the  Report  of  the 
1955  Acreage  of  Long  Staple  Cotton,  that  is  your 
signature  ?  A.    Yes,  sir,  it  is. 
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Q.  Is  that  Mr.  Short's  signature,  or  do  you 
know  ? 

A.     I  believe  that  is,  it  looks  like  it  is. 

Q.  And  you  got  that,  when  you  got  your  market- 
ing card  for  1955  Long  Staple  ? 

A.     I  signed  this,  yes. 

Q.  Do  you  remember  that  this  acreage  was  out 
there,  or  did  you  look  at  it  particularly'?  [304] 

A.  I  didn't  look  at  it  actually.  Actually,  I  didn't 
know  what  the  form  was. 

Q.    You  know  it  was  a  Form  578? 

A.     That's  all  I  knew. 

Q.  Did  you  notice  those  red  figures  on  the  De- 
stroyed Final,  in  red  ink,  did  you  notice  whether  or 
not  those  were  on  that  exhibit  number  11-C  at  the 
time  you  sigTied  if? 

A.  I  don't  believe  they  were.  I  don't  remember 
seeing  them. 

Q.  Well,  you  would  have  been  apt  to  see  them 
if  they  were  in  red  ink,  wouldn't  you? 

A.  Yes,  sir,  I  would  have.  I  believe  I  would 
have. 

Q.  Now,  referring  to  Government's  Exhibit  9-A 
in  evidence.  You  have  never  seen  that  before,  have 
you?  A.     No,  I  haven't. 

Q.     It  is  not  signed  by  you? 

A.     No.  No  signature. 

Q.  It  has  to  do  with  the  W.  R.  Burns  farm, 
right?  A.     That's  what  it  says,  yes. 

Q.     You  don't  know  anything  about  that? 

A.     I  know  nothing  about  that. 
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Q.  You  had  nothing  to  do  with  making  up  the 
figures  on  that,  or  anything  about  it,  did  you? 

A.     No,  sir.  I  have  never  seen  it. 

Q.    You  never  discussed  it?  [305] 

A.     Never  discussed  it. 

Q.     You  don't  know  anything  about  it? 

A.     No. 

Q.  RefeiTing  to  Government's  Exhibit  11-A, 
w^hich  apparently  is  Report  of  1954  Acreage.  It 
shows  389.9  acres. 

Did  you  ever  see  that  before,  that  you  know  of? 

A.     No,  I  have  never  seen  that. 

Q.     At  least  that  is  not  signed  by  you  ? 

A.     There  is  no  signature. 

Q.  Who  is  this  John  Murphy?  Is  that  it, 
Murphy  ?  A.     I  presume  that  is  it. 

Q.     Who  was  he? 

A.  I  don't  know  him.  I  don't  know  anybody  by 
that  name. 

Q.  Did  you  have  anything  to  do  with  preparing 
that  report?  A.    No. 

Q.    Was  it  ever  discussed  with  you  ? 

A.    No. 

Q.     Do  you  know  anything  about  it  at  all  ? 

A.     Don't  know  anything  about  it. 

Q.  Now,  there  is  something  in  this  statement 
that  you  made  to  the  Government  Agents,  or, 
rather,  that  was  written  up  by  the  Government 
Agents  that  you  didn't  sign,  but  that  you  looked 
over. 

With  reference  to  ginning  some  of  your  cotton  at 
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the  Chandler  Gin  Company,  that  is  located  in  Mari- 
copa Coimty,  [306]  isn't  iti  A.     Yes,  sir. 

Q.  On  an  eligible  card  from  Pinal  County.  Will 
you  tell  the  Jury  how  that  came  about,  if  you  know. 

A.  This  cotton  that  was  in  Maricopa  County, 
and  it  was  ginned  at  the  same  gin  that  I  gin  my 
Pinal  County  farm  cotton  on,  and  I  don't  believe 
I  was  aware  at  the  time  that  you  couldn't  market 
the  same  cotton  on  the  same  Marketing  Card  from 
two  counties.  I  don't  believe- 1  was  aware  of  it  at 
that  time. 

Q.  There  was  no  charge  in  the  indictment  cover- 
ing that.  I  just  simply  asked,  because  it  is  in  this 
statement  you  made. 

Now,  Mr.  Neely,  when  you  placed  this  Pima  or 
long  staple  cotton,  was  some  of  that  placed  under 
loan,  or  do  you  remember? 

A.     I  believe  some  of  it  went  under  loan. 

Q.  And  did  you  at  that  time  believe  there  was 
any  irregularity  in  getting  a  loan  on  that  cotton? 

A.     No,  I  didn't,  not  at  that  time. 

Q.  When  did  you  first  hear  about  that,  that  there 
might  be  an  irregularity*? 

A.     I  believe  it  was  in  December. 

Q.     Of  what  year?  A.     1956. 

Q.     Nineteen  which?  [307]  A.     1956. 

Q.     That  is  after  the  Agent  had  talked  to  you? 

A.    Yes,  sir. 

Q.  Up  until  the  time  that  he  talked  to  you,  did 
you  have  any  idea  that  there  was  anything  wrong 
with  this  so-called  lease  of  the  Bums  farai,  or  re- 
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ceiving  a  cotton  allotment  through  what  you  thought 

was  the  Bums  farm? 

A.  No,  I  didn't.  I  thought  everything  was  open 
and  above  board. 

Q.  When  did  you  first  become  suspicious  of 
that? 

A.  My  first  suspicions  was  on  December,  I  be- 
lieve it  was  the  19th,  I  had  some  suspicions  then. 
And  then  on  the  28th  of  December  of  1956. 

Q.     1956? 

A.  Yes.  I  knew  that  I  was  reasonably  sure  that 
it  was  all  a  phoney  deal. 

Q.  Now,  Mr.  Neely,  do  you  remember  what  your 
allotment  was  for  the  year  1956  of  short  staple 
cotton?  A.     366. 

Q.     300  and  what?  A.    366.7. 

Q.  And  was  that  the  first  allotment  notice  you 
got,  or  the  second,  or  do  you  remember? 

A.     I  believe  that  was  the  first. 

Q.  Referring  to  Government's  Exhibit  19  in  evi- 
dence, [308]  this  allotment  notice,  apparently  signed 
by  J.  E.  Beggs  on  December  1st,  1955,  addressed  to 
you  at  Chandler,  was  306.7.  Do  you  remember  get- 
ting that?  A.    Yes,  I  do. 

Q.     How  did  you  receive  it,  do  you  remember? 

A.     I  received  it  in  the  mail. 

Q.  Did  you  receive  another  allotment  notice 
after  that? 

A.     I  am  not  sure.  I  don't  think  I  did. 

Q.  At  that  time  your  allotment  was  306.7,  and 
you  got  an  extra  60  acres,  was  it? 
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A.  Yes,  sir,  from  the  Bums  farm  lease  allot- 
ment. 

Q.     For  1956?  A.    Yes. 

Q.     That  would  make  it  366.7? 

A.    Yes,  sir. 

Q.  Tell  us  the  conversation  you  had  with  Mr. 
Short  with  reference  to  securing  that  second  60 
acres. 

A.  As  I  remember,  it  was  in,  I  believe  it  was  in 
December  of  1955,  I  contacted  Mr.  Short  at  the  ASC 
Office,  and  asked  him  the  availability  of  the  Burns 
farm  lease,  the  allotment  off  the  Burns  farm. 

Q.     What  did  he  say? 

A.  He  indicated  that  he  would  have  to  see  Mr. 
Bums,  that  I  should  contact  him  later. 

Q.     Did  you  contact  him  later?  [309] 

A.     Yes,  I  did. 

Q.  And  what  time  was  that,  if  you  remember. 
I  realize  you  can't  give  the  exact  date. 

A.  It  must  have  been  along  the,  pretty  close  to 
the  20th,  I  would  just  guess. 

Q.     Of  December?  A.    Yes. 

Q.  Just  to  refresh  your  memory,  I  am  handing 
you  Grovemment's  Exhibit  14-C  in  evidence,  which 
is  a  check  dated  December  9,  1955,  payable  to  Joe 
Short  for  $1750.  Is  that  the  check  you  gave  him? 

A.     Yes,  it  is. 

Q.  And  that  is  the  check  you  gave  him  at  the  last 
conversation  you  had  with  him  about  that  farm? 

A.    Yes,  it  is. 

Q.     At  that  time,  did  you  think,  or  did  you  be- 
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lieve,  rather,  that  this  was  a  bona  fide  allotment 

from  the  Bums  farm,  or  a  bona  fide  lease? 

A.     I  most  certainly  did. 

Q.  Did  you  have  anything  in  your  mind  that 
would  cause  you  to  believe  that  it  wasn't  a  bona  fide 
transaction. 

A.     Not  a  thing  in  the  world,  I  did  not. 

Q.  Now,  referring  to  the  check  covering  the 
1955  due,  which  is  dated  November  22nd,  1954,  pay- 
able to  Joe  Short,  and  signed  by  you,  and  being 
Government's  Exhibit  14-B  in  evidence,  [310]  I  see 
a  notation  in  the  comer  there.  Do  you  know  what 
that  is?  I  can't  read  it. 

A.     "Cotton  base,"  I  believe.  "Base." 

Q.     Or  "lease"?  A.     Or  "lease." 

Q.     You  wrote  it,  didn't  you? 

A.     I  believe  it  is  "base.  Cotton  base." 

Q.     Did  you  write  it,  or  not?  A.    Yes. 

Q.  Now,  to  finish  up  with  this  1956.  In  connec- 
tion with  the  Fonn  578  which  the  Government  has 
introduced  here  iii  evidence,  which  shows  477.7 
acres,  you  stated  that  you  never  saw  that  on  the 
Government's  Exhibit  11-D? 

A.     That  is  correct. 

Q.  And  did  you  ever  receive  an  overplant  notice 
for  your  1956  overplant? 

A.    No,  sir,  I  did  not. 

Q.     Do  you  know  whether  it  was  measured  up  ? 

A.  No,  not  through  the — not  until  December,  I 
believe  it  was  December  28th  when  H.  L.  Mathis 
and  Ray  Wolfe  came  out. 
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Q.    What  date  was  that? 

A.    I  believe  it  was  December  28. 

Q.    And  who  measured  it,  Mr.  Mathis? 

A.  Mr.  Mathis  and  Mr.  Wolfe  in  the  State 
Office.  [311] 

Q.     Did  you  see  them  out  there  measuring  it? 

A.     Yes,  I  gave  him  permission  to  go  ahead. 

Q.    Did  you  talk  to  them?  A.    Yes. 

Q.    What  was  said?  A.     They  said 

Q.  Was  there  anybody  else  present?  Just  you 
and  Mr.  Mathis  and  Mr.  Wolfe? 

A.     No,  there  was  not. 

Q.    What  was  said? 

A.  They  said  they  were  sent  out  by  the  State 
Office  to  measure  my  farm. 

Q.     What  did  you  say? 

A.  I  told  them  that,  I  told  them  to  go  ahead  and 
measure  it.  I  asked  them  if  they  knew  of  the  extra 
cotton  acres  from  the  Bums  farm. 

Q.  Had  you  already  finished  picking  at  that 
time  ? 

A.     We  were  practically  through,  yes. 

Q.  Was  there  any  further  discussion  had  with 
Mr.  Wolfe  and  Mr.  Mathis,  or  either  of  them,  with 
reference  to  what  was  to  be  done  about  this  over- 
plant? 

A.  Yes,  I  believe  that  was  on  a  Friday.  They 
came  out  and  measured  my  farm,  and  they  said  they 
had  some  other  farms  to  measure  the  following  day, 
so  I  contacted  H.  L.  at  his  home.  [312] 

Q.     Contacted  who  ?  A.    H.  L.  Mathis. 
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Q.     On  what? 

A.  By  phone.  I  believe  it  was  Saturday  evening, 
and  asked  him  if  I  could  meet  him  Smiday  there  at 
his  home. 

Q.     What  did  you  ask  him,  or  did  you  see  him? 

A.  Yes,  I  went  to  Casa  Grande  that  Sunday,  and 
Mr.  Wolfe  was  there,  and  I  wanted  to  find  out  the 
result  of  the  measurement. 

I  asked  him  at  this  time  if  there  was,  if  I  couldn't 
pa}^  my  penalty  and  get  this  thing  straightened  up. 

Q.     What  did  he  say? 

A.  He  didn't  know  for  sure.  He  didn't  imply 
that  it  could  be,  or  would  be. 

Q.  You  heard  Mr.  Mathis  and  Mr.  Wolfe  testify 
here  that  the  penalty  was  practically  made  up,  or 
made  up  and  somebody  stopped  him  from  sending  it 
out  to  you,  that  is,  the  notice  of  your  penalty  on 
account  of  overplanting  in  1956? 

A.     Yes,  I  heard  that  testimony. 

Q.  You  yourself  didn't  know  that  it  had  been 
made  out  at  the  bank  ?  A.     No. 

Q.     But  expected  to  get  it? 

A,    Well,  I  called  H.  L.  at  the  office. 

Q.    You  mean  H.  L.  Mathis?  [313] 

A.  H.  L.  Mathis  at  the  office  sometime  during 
the  following  week,  and  asked  him  if  he  had  made 
out  a  penalty  notice, 

He  inferred  that  he  had,  but  that  he  couldn't  go 
fuii:her,  because  he  was  instructed  to  hold  up  on  the 
notice  on  the  penalty. 


294  Uex  L.  Neely  vs. 

(Testimony  of  Rex  L.  Neely.) 

Q.  Do  you  know  how  much  he  said  you  were 
overplanted  in  the  year  1956? 

A.     I  believe  he  said  over  a  hundred  acres. 

Q.  Now,  at  that  time,  Mr.  Neely,  was  there  any 
discussion  with  Mr.  Mathis  about  this  additional  60 
acres  that  you  got  under  the  purported  Bums  lease? 

I  say  "purported,"  because  it  now  develops  there 
was  no  such  a  thing  as  the  Burns  farai,  except  on 
the  books. 

A.  I  stated  that  I  had  a  lease  from  Mr.  Bums, 
60  acres. 

Q.  And  did  you  claim  that  you  were  not  as  much 
overplanted  as  they  claimed,  in  view  of  that  lease? 

A.    No. 

Q.     Or  was  there  anything  said  about  it? 

A.     No,  I  didn't  claim  that. 

Q.  You  didn't  discuss  it.  Did  you  ever  ask 
Mathis  the  results  of  the  measurement? 

A.     Yes. 

Q.  And  at  that  time,  you  mentioned  to  him  and 
Mr.  Wolfe  about  this  additional,  that  you  had  a 
lease  for  an  additional  60  acres?  [314] 

A.    Yes,  sir,  I  did. 

Q.  And  you  told  that  to  the  government  agents 
at  the  time  when  they  examined  you,  or  talked  to 
you  in,  oh,  when  did  they  talk  to  you?  In  March, 
or  before?  A.     Yes,  I  believe  the  first  part. 

Q.  Now,  with  reference  to  this  first  Statement 
that  was  introduced  in  evidence,  which,  incidentally 
I  never  heard  of  before.  Government's  Exhibit  25 
in  evidence;  this  statement  is  dated  January  22nd, 
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1957,  Chandler,  Arizona.     Do  you  remember  that 

now?  A.     Yes,  it  was  in  January. 

Q.  Why  didn't  you  tell  me  about  that  statement? 
Did  you  forget  it?  A.     I  think  I  forgot  it. 

Q.  Whatever  the  circiunstances  under  which  that 
statement  was  given,  I  see  it  is  signed  by  Mr.  Doyle 
H.  Kennedy  and  Lloyd  N.  Johnson,  as  witnesses, 
and  apparently  that  is  your  signature  there? 

A.     Yes,  that  is  right. 

Q.     How  did  they  come  to  get  that  statement? 

A.  I  gave  them  that  statement  in  the  ASC 
Office,  the  date  shown  there.  I  was  in  the  office  on 
some  other  business,  and  they  heard,  I  believe,  that 
I  was  in  there,  and  they  called  me  in  in  the  back, 
in  their  office. 

Q.     Was  that  down  at  Casa  Grande?  [315] 

A.     Yes,  sir. 

Q.     The  ASC  Office  at  Casa  Grande? 

A.    Yes,   sir. 

Q.  How  did  this  come  to  be  dated  Chandler,  Ari- 
zona?   Do  you  remember  that? 

A.     No,  I  don't. 

Q.  But  read  the  statement  over  now,  and  see  if 
you  can  identify  whether  that  was  given  in  Chand- 
ler, or  at  the  ASC  Office.  I  never  heard  of  that 
Statement  before  I  saw  it  in  the  courtroom. 

A.  Well,  it  is  my  recollection  they  made  a,  I  be- 
lieve they  made  a  statement  at  Casa  Grande,  and 
then  at  my  home. 

Q.     And  they  condensed  the  statement  that  you 
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had  given  them  into  this  document  here,  marked 

Government's  Exhibit  25,  or  do  you  know? 

A.    I  don't  know.    I  presume  they  did. 

Q.     That  is  not  your  handwriting,  is  if? 

A.     No,  this  is  not  my  handwriting. 

Q.    Do  you  know  who  wrote  it  up? 

A.     I  believe  Mr.  Johnson  did. 

Q.  All  right.  Was  that  written  up  in  your  pres- 
ence, or  written  up  after  you  had  made  the  state- 
ments, and  then  it  was  presented  to  you  for  signa- 
ture? 

A.  I  believe  it  was  made  up  during  the  conversa- 
tion. I  mean  I  believe  it  was,  but  I  am  not  posi- 
tive.  [316] 

Q.  I  notice  that  this  is  purportedly  signed  on 
each  page,  "Rex  L.  Neely."    Is  that  your  signature? 

A.    Yes,  sir. 

Q.  Was  there  any  tape  recording  used  in  the 
making  of  this,  that  you  know  of? 

A.     Not  that  I  know  of. 

Q.  And  later  you  gave  rather  a  long-winded 
statement  to  these  government  agents? 

A.    Yes,  sir,  I  did. 

Q.    Were  they  both  present  at  all  times? 

A.    Not  all  the  time,  but  I  believe  practically. 

Q.  Can  you  tell  us — I  know  you  can't  remember 
dates,  it  is  pretty  hard — I  can't  remember  what  I 
had  for  breakfast  yesterday  morning,  but  can  you 
tell  us  about,  forgetting  this  statement  of  January 
22nd,   or  whatever  date  that  is,   can  you  tell  us 
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about  the  time   that  these   other   statements  were 

made  by  you  ?  A.     On  the  recordings  ? 

Q.     They  were  on  tape  recordings? 

A.    Yes. 

Q.  Yes,  I  know  that.  Do  you  know  when  they 
were  made,  or  can  you  remember? 

A.  I  believe  it  was  within  ten  days  of  this  state- 
ment. 

Q.     Of  the  January  one?  A.     Yes.  [317] 

Q.  And  you  heard  Mr.  Johnson  testify  that,  and 
probably  Mr.  Kennedy,  that  this  statement  here 
which  is  now  in  evidence  as  a  Govermnent's  Ex- 
hibit 24,  was  written  by  the  government  agents,  and 
shown  to  you?  A.     Yes,  that  is  correct. 

Q.     And  that  you  did  make  some  corrections? 

A.    Yes,  I  did. 

Q.  Now,  Mr.  Neely,  what  is  the  extent  of  your 
education?  A.     I  went  through  high  school. 

Q.    Ever  been  to  college? 

A.     No,  sir. 

Q.  Are  you  familiar  with  all  the  technical  terms 
and  verbiage  in  this  statement.  Government's  Ex- 
hibit 24  in  evidence?  A.     I  am  afraid  not. 

Q.  How  long  did  you  spend  in  reading  that 
over  before  you  determined  whether  or  not  you 
would  sign  it? 

A.     I  would  say  probably  ten 

Q.     Pardon  me  ? 

A.     Ten  or  fifteen  minutes. 

Q.    And  I  notice  that  it  is  not  signed. 

A.     No,  sir. 
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Q.    Why  didn't  you  sign  it? 

A.  I  wanted  to  get  in  contact  with  the  lawyer 
before  I  made  anything  final.  [318] 

Q'.    And  did  you  tell  them  that? 

A.    Yes,  sir,  I  believe  I  did. 

Q.  I  see.  Who  is  the  lawyer  you  were  going  to 
contact?  A.     Dick  Johnson. 

Q.     That  is  a  lawyer  at  Mesa? 

A.     At  Mesa. 

Q.     Is  he  your  regular  lawyer? 

A.  Well,  I  wouldn't  say  that.  I  have  never  had 
a  lawyer,  I  mean,  I  never  had  occasion  to  have  a 
lawyer  before. 

Q.  Why  didn't  you  get  Dick  Johnson  ?  Did  they 
give  you  time,  or  what  was  the  situation  ? 

A.  I  couldn't  contact  him  the  night  that  this 
statement  was  handed  to  me.  I  tried  to  get  in  con- 
tact with  Mr.  Johnson  but  he  was  out  and  I  couldn't 
reach  him  by  phone. 

Q.  And  the  govermnent  never  left  a  copy  of 
that  statement  with  you? 

A.     No.  I  asked  for  a  copy,  but 

Q.     They  wouldn't  give  it  to  you?  A.     No. 

Q.     Or  they  didn't,  at  least? 

A.     They  didn't  give  me  a  copy. 

Q.  The  only  time  you  saw  that  statement  after 
you  had  seen  it  was  after  I  had  gotten  it  from 
the  prosecuting  attorney? 

A.     Yes,  sir,  that  is  correct.  [319] 

The  Court:  We  will  have  our  morning  recess  at 
this  time. 
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The  Court:    You  may  continue. 

Q.  (By  Mr.  Wliitney) :  Now,  Mr.  Neely,  I  don't 
know  whether  I  have  asked  you  or  not,  I  have  for- 
gotten. In  connection  with  Government's  Exhibit 
16-C  in  evidence,  which  is  the  purported  1956  Up- 
land cotton  marketmg  card,  is  that  your  signature 
on  thaf?  A.     Yes,  sir. 

Q.  And  that  was  issued,  according  to  this  signa- 
ture, on  October  3rd,  1956 'F  A.     Yes. 

Q.     And  covered  your  1956  Upland  cotton? 

A.    Yes,  it  did. 

Q.  Now,  tell  us  the  circumstances  under  which 
you  received  that  Marketing  card. 

A.  As  I  recall,  I  went  to  the  ASC  office  a  num- 
ber of  times  that  year,  but  this  particular  time  I 
got  my  marketing  card  I  was  talking  to  H.  L. 
Mathis  in  there  about  my  ACP  practice,  and  stating 
that  I  was  going  to  be  picking  cotton  pretty  soon, 
and  would  like  to  get  my  marketing  card. 

And  as  I  recall,  he  instructed  Mrs.  Goldsten,  who 
was  in  the  next  office,  I  believe,  to  get  my  file  and 
give  me  a  marketing  card.  [320] 

Q.     For  1956?  A.     Yes,  sir. 

Q.     And  tliat  is  the  card  you  got? 

A.     Yes,  sir. 

Q.     And  it  was  given  to  you  by  Mrs.  Golsten? 

A.    Yes,  sir. 

Q.     Was  Mr.  Short  in  the  office  then? 

A.     I  didn't  see  him  in  the  office. 

Q.     And  do  you  remember  who  signed  the  card, 
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"H.  L.  Mathis",  and  then  there  is  a  couple  of  ini- 
tials after  it,  or  do  you  remember  that? 

A.  No,  I  don't  remember  that.  Mr.  Mathis  in- 
structed Mrs.  Golsten  to  get  my  file,  and  I  don't 
know  whose  writing  that  is. 

Q.  Mrs.  Golsten,  did  she  discuss  your  file  with 
you?  A.     No,  sir,  she  didn't. 

Q.  What  did  she  do  ?  Examine  the  file  and  then 
issue  the  marketing  card? 

A.     I  believe  so. 

Q.  And  you  just  did  that  like  the  other  market- 
ing card,  you  put  it  in  your  pocket  and  went  on 
about  your  business?  A.     Yes,  sir. 

Q.  What  did  you  do  with  the  marketing  card 
when  you  got  them,  any  of  them?  What  is  the  pur- 
pose of  them? 

A.  Well,  you're  supposed  to  take  it  to  the  gin, 
and  it  [321]  makes  you  eligible  to  market  your  cot- 
ton. 

Q.  And  have  you  ever  had  any  cards  issued  to 
you  "non-eligible"  ? 

A.     No,  not  by  Pinal  Coimty. 

Q.    Now,  you  have  in  Maricopa? 

A.  Yes.  I  am  pretty  sure  that  I  have.  I  think 
that  I  have. 

Q.  I  see.  Now,  then,  in  those  you  didn't  get  out 
a  government  loan,  you  didn't  put  your  cotton  in 
CCC  loan?  A.     No. 

Q.  When  you  got  that  card,  did  you  pay  any 
particular  attention  to  the  1956  allotment,  367.7 
acres,  and  planted  cotton  306.7?  A.    No. 
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Q.    Who  wrote  tliat  on  there? 

A.    I  don't  have  any  idea. 

Q.    Mrs.  Golsten  issued  the  card,  didn't  she? 

A.    Yes. 

Q.     She  gave  it  to  you?  A.    Yes. 

Q.  And  the  testimony  is  by  Mr.  Mathis  that  she 
signed  it  at  his  request?  A.    Yes. 

Q.  Do  you  know  whose  handwriting  that  is  up 
there?    Check  it  again.    It  is  H.  L.  Mathis?  [322] 

A.  No,  I  don't  know  for  sure.  It  says  H.  L. 
Mathis,  but  I  am  not  sure  of  his  writing. 

Q.     Of  the  other  handwriting? 

A.     Of  the  other  handwriting. 

Q.     You  had  nothing  to  do  with  it? 

A.     No,  sir,  I  did  not. 

Q.     Short  had  nothing  to  do  with  it? 

A.     I  didn't  see  him  there? 

Q.  Wlien  was  Joe  Short  first  sick,  do  you  re- 
member? A.     No.     No,  I  don't. 

Q.  Well,  he  had  been  on  and  off  in  the  office  there 
for  some  period  of  time.  You  knew  he  worked 
part-time  some  of  the  time,  didn't  you? 

A.  I  was  told  he  had  worked  part-time.  I  don't 
know. 

Q.  In  other  words,  after  closing  your  transac- 
tions for  the  three  years  in  question,  1954,  1955, 
and  1956  with  Mr.  Short,  you  had  very  little  occa- 
sion to  see  him?  A.     That  is  correct. 

Q.  Now,  Mr.  Neely,  in  your  statement  to  the 
government,  with  reference  to  your  1956  cotton, 
this  is  your  unsigned  statement,  it  says: 
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"In  my  overplanting  and  failure  to  destroy  the 
excess  cotton,  there  were  also  other  considerations 
which  made  me  reluctant  to  destroy  cotton.  In  1956 
I  was  over-extended  on  water,  with  the  result  [323] 
that  there  were  burned  areas  in  my  cotton  and  it 
looked  as  if  my  crop  would  not  be  as  heavy  as  ex- 
pected on  that  account,  thus  reducing  my  income. 
I  was  reluctant  to  destroy  any  of  it  because  of  this. 
In  addition,  in  connection  with  the  1955  crop,  there 
was  talk  among  farmers  that  a  lot  of  them  were  not 
destroymg  their  excess  cotton,  and  there  was  also 
talk  about  laxity  in  administering  the  program  in 
the  ASC  Office,  both  in  1955  and  1956." 

Was  that  practically  the  statement  that  you  made  ? 

A.    Yes. 

Q.     Now,  in  the  next  sentence  you  said: 

"I  guess  I  thought  I  might  get  by  without  plow- 
ing up  my  excess  cotton  in  1956." 

Is  that  the  statement  as  you  made  it? 

A.  I  am  not  sure  that  I  made  that  last  remark 
there. 

Q.  What  do  you  remember?  What  did  you  say, 
or  do  you  remember? 

A.  As  I  recall  that,  lieing  late  iu  the  season,  I 
thought  I  would  get  a  penalty  notice  later  in  the 
season. 

Q.     For  the  1956  cotton?  A.     Yes. 

Q.  Now,  Mr.  Neely,  referring  to  Government's 
Exhibit — well,  we  will  do  it  one  at  a  time — refer- 
ring to  Government's  Exhibit  14-A,  which  is  the 
check  dated  April  5th,  1954,  that  [324]  is  the  sec- 
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oncl  check  you  gave  Short,  which  you  didn't  stop 

payment  on.    Was  that  entered  on  your  books'? 

A.     Yes,  it  was. 

Q.     And  taken  off  your  income  tax? 

A.    Yes,  sir. 

Q.    As  what?  A.     As  a  lease. 

Q.  Referring  to  the  Exhil^it  14-B  in  evidence, 
Government's  Exhibit,  which  is  a  check  to  Joe  Short 
for  $1410,  covering  the  1955  deal  of  70  and  %  acres, 
where  you  marked  on  it  "cotton  base",  or  "cotton 
lease",  did  you  put  that  on  your  books? 

A.     Yes,  as  a  lease. 

Q.     How  was  it  put  on  your  books? 

A.     It  was  a  lease  of  the  Burns  farm. 

Q.     You  took  it  off  your  income  tax? 

A.     Yes,  sir. 

Q.     Everything  over  and  above-board  on  it? 

A.     Yes,  sir. 

Q.  Referring  to  Government's  Exhibit  14-C  in 
evidence,  a  check  dated  12/9/55,  payable  to  Short 
for  $1750,  was  that  put  on  your  books? 

A.     Yes,  sir,  it  is. 

Q.     And  how? 

A.     As  lease  of  the  Bums  farm,  I  believe.  [325] 

Q.     And  taken  off  your  income  tax,  deducted? 

A.     Yes,  sir. 

Q.     For  that  year?  A.    Yes,  sir. 

Mr.  Whitney,  awhile  ago,  I  believe  you  asked  me 
if  any  of  that  cotton  had  been  put  on  loan,  CCC. 

Q.     Yes. 

A.    I  believe  some  of  it  was.    I  believe  you  asked 
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me  and  I  said  it  was  not,  but  Calcott,  they  handled 
my  cotton.  I  don't  know  what  they  did,  but  I  pre- 
sume they  did.    They  could  have. 

Q.    You  didn't  tell  them  one  way  or  the  other? 

A.    No,  sir. 

Q.    You  didn't  finance  with  Calcott  *? 

A.     No,  sir. 

Q.    You  finance  yourself? 

A.    No,  Valley  Bank. 

Q.  Now,  with  reference  to  that  Government's 
Exhibit  14-C  dated  December  9th,  1955,  for  60  acres 
of  cotton,  and  I  believe  you  said  that  you  would 
guess  the  price  put  on  it  by  Short  was  $25  an  acre 
for  that  year. 

Will  you  explain  to  the  Jury  how  that  extra 
$250  got  on  there? 

A.     This  is  on  the  1956? 

Q.     That  is  the  1956.  [326] 

A.  But  it  happened  in  1955,  I  think  the  check 
was  dated. 

Q.     In  1955? 

A.  Yes,  1955,  yes,  sometime.  I  went  to  the 
office  there,  like  on  the  other  occasions,  and  asked 
Mr.  Short  about  the  Burns  allotment  lease.  He  in- 
dicated that  it  would  be  for  60.7  acres,  but  this 
year  that  it  would  be  $25  an  acre,  it  would  be  more 
than  it  had  been. 

Q.  And  why  didn't  you  write  him  out  a  check 
then  for  $1500? 

A.    Because  I  thought  the  cotton  was  worth,  the 
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cotton  acreage  was  worth  more  than  I  had  been 

paying  originally. 

Q.  And  was  there  anything  said  there  with  ref- 
erence to  Short's  wife? 

A.  I  am  not  sure  that  it  was  said  at  tliat  time. 
I  knew  that  not  from  him,  but  through  other  em- 
ployees there  that  he  was  going  to  have  some  hospi- 
tal expense. 

Q.     For  whom? 

A.  For  his  wife.  But  my  primary  reason  was 
that  the  cotton  base  was  worth  more  than  I  had 
been  paying. 

Q.  Before  we  get  down  to  this,  Mr.  Neely,  I 
would  like  to  ask  you  when  you  made  application 
first  for  your  ACP  payments,  I  think  that's  what 
they  call  them,  for  the  ditch  lining  in  Pinal  County, 
if  you  remember? 

A.  I  remember  seeing  the  application  the  other 
day,  in  November.   [327] 

Q.    You  couldn't  remember  when  you  did  that? 

A.     No,  not  specific  dates. 

Q.  Was  the  time  prior  to  the  time  that  you  built 
or  actually  put  in  that  ditch? 

A.     I  don't  remember.     I  don't  recall. 

Q.     Pardon?  A.     I  don't  recall. 

Q.  Anyway,  the  application  is  apparently  dated 
November,  1953,  which  somebody  marked  "can- 
celled" on,  and  we  will  show  about  that  later. 

You  actually  put  the  ditch  in  between  January 
and  March,  1954,  is  that  right? 

A.    Yes,  I  put  in  some  ditch  at  that  time. 
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Q.  Ajid  did  you  inquire  about  your  payments  on 
it  from  time  to  time  for  that  ditch? 

A.     No,  sir,  I  didn't. 

Q.     When  did  you  finally  get  your  payment? 

A.  I  believe  it  was  in  the  latter  part  of  1954,  I 
believe. 

Q.  Now,  Mr.  Neely,  before  we  go  down  to  some 
of  these  exhibits,  I  want  to  ask  you,  do  you  know 
a  man,  or  did  you  ever  know  a  man  by  the  name 
of  Doyle  H.  Dunkin,  or  Doyle  L.  Dunkin? 

A.     No,  sir,  I  don't  know  anybody  by  that  name. 

Q.  I  hand  you  now  Government's  Exhibit  12-D 
in  evidence,  [328]  which  says  "Concrete  ditch  lin- 
ing, Section  13,  4  South,  3  East." 

Do  you  know  anything  about  that? 

A.  No,  I  don't.  I  don't  know  anything  about 
this. 

Q.     Did  you  write  that?  A.     No,  sir. 

Q.     Do  you  know  w^ho  did? 

A.     I  haven't  any  idea. 

Q.  Did  you  have  anything  to  do  with  that  docu- 
ment? A.     Not  in  the  least. 

Q.  Referring  to  Government's  Exhibit  12-E  in 
evidence,  which  is  Practice  Tentatively  Approved, 
June  1st,  1954,  Concrete  Ditch  Lining,  Referring  to 
Section  13,  4  South,  3  East,  that  is  your  groimd, 
isn't  it?  A.    Yes. 

Q.  I  notice  that  is  signed  by  Doyle  H.  Dunkin, 
purportedly  ?  A.     Yes. 

Q.     Did  you  have  anything  to  do  with  that? 

A.    No,  sir. 
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Q.  Did  you  ever  know  of  it  before  you  talked 
to  the  agents'?  A.    No,  sir. 

Q.  And  when  was  that,  the  latter  part  of  De- 
cember, 1956,  I  believe  you  talked  to  the  agents 
about  it? 

A.     The  first  part  of  1957,  January. 

Q.     And  did  you  have  any  active  part  in  that? 

A.    No,  sir,  I  didn't. 

Q.  Showing  you  Government's  Exhibit  12-G  for 
identification,  marked  Supervisor's  Field  Sheet — 25, 
with  a  lot  of  figures,  and  some  drawings  on  that, 
did  you  ever  see  that? 

A.     No,  I  have  never  seen  that  sheet. 

Q.     Either  front  or  back?  A.     No,  sir. 

Q.     Do  you  know  anything  about  it  at  all? 

A.     No,  sir. 

Q.     You  didn't  have  anything  to  do  with  it? 

A.     No,  sir,  I  didn't. 

Q.  Referring  to  Government's  Exhibit  12-C,  for 
a  land  leveling  of  350  dollars,  that  is  not  involved 
here,  did  you  know  anything  about  that?  That  is 
Approved  Practice,  and  application  for  payment. 
Did  you  ever  get  $350  ? 

A.     Well,  I  don't  know  that  I  did. 

Q.  That  was  switched,  wasn't  it,  to  ditch  lining 
sometime  prior  to  that  time?  A.     Yes. 

Q.  Did  you  know  that  $1500  was  the  limit  that 
any  one  farmer  could  get?  A.     No,  I  didn't. 

Q.     Who  did  you  rely  on  for  such  information  ? 

A.     The  of&ce,  the  ASC  Office. 
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Q.  Now,  I  show  you  Government's  Exhibit  12-A 
in  evidence.  [330]     Is  that  your  signature? 

A.    Yes. 

Q.    Dated  May  24,  1954?  A.    Yes. 

Q.     Approved  by  R.  B.  Elsberry?  A.    Yes. 

Q.  On  5/27/e54.  Did  you  know  anything  about 
that  other  than  signing  that?  A.    No. 

Q.  I  notice  there  is  "Request  for  Change  of 
Approval  from  1st  to  Second  Practice,  5/27/54." 

Do  you  know  whose  handwriting  all  that  is? 

A.  No,  I  don't  know  anything  about  the  hand- 
writing. 

Q.  You've  got  the  Land  Leveling  scratched  out, 
and  the  Ditch  Lining  $1500?  A.     Yes. 

Q.  Was  that  made  out  at  the  time  you  signed 
it,  or  do  you  know? 

A.  I  don't  know  whether  it  Avas  or  not.  I  couldn't 
swear  to  it. 

Q.  You  signed  that  just  like  you  did  most  any 
of  the  documents  that  they  handed  you? 

A.    Yes. 

Q.  Now,  referring  to  Government's  Exhibit  12-B, 
dated  May  25,  1954,  Rex  L.  Neely,  1954  ACP,  Land 
Leveling,  Jime,  [331]  $1500,  and  that  was  can- 
celled out,  wasn't  it?  A.     I  think  so. 

Q.     You  never  got  the  money  for  that? 

A.    No. 

Q.  That  is  dated  July  23rd,  1954,  and  signed 
Ray  W.  Bates.    Do  you  know  who  he  is? 

A.    Yes,  I  know  Mr.  Bates. 

Q.    Who  is  he? 
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A.     I  believe  he  is  head  of  the  ACP. 

Q.  Referring  to  Defendant's  Exhibit  G  for  iden- 
tification, which  is  Request  that  Federal  Govern- 
ment Share  Costs  of  Needed  Conservation  Practices, 
1954,  Agricultural  Conservation  Program. 

Your  farm  number  is  647? 

A.    Yes. 

Q.     And  that  is  stamped  in  there,  86-011  647? 

A.    Yes,  sir. 

Q.     Pinal  County.  A.    Yes,   sir. 

Q.  Rex  L.  Neely,  owner,  699  North  Washington, 
Chandler.    That  is  your  land  described  in  there? 

A.     Yes. 

Q.     A  farm?  A.    Yes. 

Q.     Is  that  your  signature  on  there,  Mr.  Neely? 

A.    Yes,  sir. 

Q.     It  is.    And  that  is  dated 

A.     November  2nd,  1953. 

Q.  And  that  was  for  the  concrete  ditch  lining, 
$1500?  A.     Yes. 

Mr.  Whitney:    I  now  offer  this  in  evidence. 

Mr.  Holohan:    We  have  no  objection. 

Mr.  Whitney:    I  beg  your  pardon? 

Mr.  Holohan:    No  objection. 

The  Court:    It  may  be  received. 

The  Clerk:  Defendant's  Exhibit  G  in  evidence. 
(Said  Request  to  Share  Costs  was  received 
in  evidence  and  marked  as  Defendant's  Exhibit 
G.) 

Q.  (By  Mr.  Whitney)  :  Mr.  Neely,  calling  your 
attention  to  Government's  Exhibit  12-F  in  evidence, 
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which  is  Approved  Practices  and  Application  for 
Payment,  apparently  on  your  farm.  Is  that  your 
signature  there'?  A.     It  is. 

Q.  And  did  you  sign  it  on  or  about  that  date, 
or  did  you  write  that? 

A.  I  didn't  write  that.  I  don't  know  at  what 
time  I  did  sign  it.    It  says  there  September  27. 

Q.  Now,  when  you  signed  that,  would  you  tell  me 
whether  the  words  "No"  were  written  in  on  both 
places  in  the  last  paragraph,  in  red  printing,  if  you 
remember?  [333]  A.     No,  they  weren't. 

Q.    Who  gave  you  that  to  sign? 

A.     I  believe  Mr.  Short. 

Q.  And  do  you  know  anything  about  this  "P. 
B.  H.,  9/25/54",  or  anything  like  that? 

A.     No,  sir,  I  do  not. 

Q.  Do  you  remember  whether  this  red  ink  was 
up  there  or  not,  or  do  you  remember  it? 

A.     I  don't  remember  it  being  there. 

Q.  And  that  is  the  only  ditch  lining  that  you 
collected  for  in  Pinal  Coimty,  was  that  $1500  ? 

A.     Correct. 

Q.  Aiid  you  got  your  payment  for  that  some- 
time after  you  signed  that  dociunent,  Grovemment's 
Exhibit  12-P?  A.     I  believe  so. 

Q.  And  that  was  for  the  work  that  was  done  in 
connection  with  that  application,  Defendant's  Ex- 
hibit G,  which  is  the  application  made  in  November, 
1953?  A.     I  presume  so. 

Q.    You  never  received  any  payment  between  No- 
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vember,   1953,   and   September,   1954,   from  Pinal 

County  practices,  except  that  $1500? 

A.     I  am  not  sure. 

Q.  Well,  not  for  ditch  lining.  I  mean  for  ditch 
lining  for  1954  practices?  [334] 

A.     That's  right. 

Q.  And  this  Defendant's  Exhibit  G  in  evidence, 
which  was  made  in  November,  1953,  which  Mr. 
Johnson  said  was  proper,  if  it  was  proper  as  far 
as  time  is  concerned,  it  was  for  the  1954  Agricultural 
Conservation  Program  ? 

A.    Yes. 

Q.  Referring  to  Defendant's  Exhibit  H  for  iden- 
tification, which  is  a  document  entitled  Practices 
Tentatively  Approved  A^^iich  Require  Determina- 
tion of  Need  and  Practicability,  referring  to  this 
farm  647,  1954  ACP,  which  means  "practices"? 

A.     Yes. 

Q.     Do  you  know  that  date  of  November  5,  1953  ? 

A.    Yes. 

Q.  Would  you  examine  that  document  and  tell 
me  where  you  received  that,  if  you  remember. 

First,  did  you  ever  receive  it? 

A.     I  believe  so.    I  believe  it  came  in  the  mail. 

Q.     AVell,  you  gave  it  to  me,  didn't  you? 

A.     Yes. 

Q.     All  right,  how  did  you  receive  it? 

A.     I  believe  it  came  through  the  mail. 

Q.  That  is  a  concrete  ditch  lining,  November, 
1953,  it  was  intended  to  start,  and  the  cost  was 
$1500?  A.     Correct. 
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Mr.  Whitney:    I  offer  "H"  in  evidence.  [335] 

Mr.  Holohan:    No  objection. 

The  Court:    It  may  be  received. 

(Said  Form  ACP-247  was  reiceived  in  evi- 
dence anjd  marked  as  Defendant's  Exhibit  H.) 

Q.  (By  Mr.  Whitney) :  Nov\r,  Mr.  Neely,  re- 
fening  to  Defendant's  Exhibit  F  for  identification, 
which  is  a  letter  supposedly  from  Rodney  Elsberry, 
Chairaian  of  the  Pinal  Coimty  ASC  Committee, 
dated  October  11,  1957. 

Where  did  you  receive  that? 

A.     I  received  it  through  the  mail. 

Q.  And  attached  to  that  letter  are  certain  docu- 
ments asking  for  your  cotton  history? 

A.    Yes,  sir. 

Q.    Did  they  come  with  that  letter? 

A.     Yes,  sir,  they  did. 

Q.  Do  you  know  of  your  own  knowledge  what 
those  were  for,  or  are  we  going  to  have  to  rely  on 
what  Mr.  Johnson  told  us? 

Mr.  Holohan:  I  object  to  going  into  this  line  of 
questioning  on  this  particular  document.  It  is  dated 
after  the  time  of  the  indictment,  and  can  have 
nothing  to  do  mth  this  case.  It  is  immaterial. 

Mr.  Whitney:  If  the  Court  please,  as  late  as 
October,  October  11,  1957,  they  were  trying  to  get 
the  history  of  this  thing,  and  it  was  after  his  in- 
dictment, and  I  wouldn't  [336]  let  him  give  it. 

Mr.  Holohan:    We  think  it  is  immaterial. 

Mr.  Whitney :  And  it  has  to  do  with  determining 
the  penalty  for  his  1956  overplant. 
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Mr.  Hololian:     We  think  it  is  immaterial. 

Mr.  Whitney:  We  don't.  I  offer  tliis  in  evi- 
dence. 

The  Court:  All  right,  it  may  be  received.  Go 
ahead. 

Mr.  Holohan:    We  object  to  its  admission. 

The  Court:    All  right,  I  have  ruled  on  it. 

The  Clerk:    Defendant's  Exhibit  F  in  evidence. 
(Said  Letter  and  Forms  were  received  in 
evidence  and  marked  as  Defendant's  Exhibit 
F.) 

Q.  (By  Mr.  Whitney)  :  Now,  Mr.  Neely,  get- 
ting back  to  the  transaction  you  had  with  Mr.  Short 
on  April  5th,  1954,  and  the  prior  conversation  you 
had  with  him  when  you  gave  him  a  check  on  March 
20th,  1954,  for  $1,620;  and  he  gave  you  this  lease, 
this  so-called  alleged  lease  from  W.  R.  Bums.  Do 
you  remember  that?  A.    Yes,  sir. 

Q.  At  that  time  did  he  give  you  any  other  docu- 
ment to  sign? 

A.    He  gave  me  a  sub-lease,  I  believe  it  said. 

Q.  Never  mind  what  it  said.  Did  he  give  you 
one?  A.     Yes,  sir.  [337] 

Q.     And  at  the  same  time  as  the  original? 

A.    Yes,  as  the  original. 

Q.     And  it  was  already  made  out,  is  that  right? 

A.    Yes,  sir. 

Q.  I  hand  you  Defendant's  Exhibit  I  for  iden- 
tification. Is  that  the  sub-lease  that  he  gave  you  to 
sign?  A.     Yes,  it  is. 

Q.     Did  you  sign  the  original  ?  A.     Yes,  sir. 
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Q.    What  did  you  do  with  the  original? 

A.     I  took  it  home  with  me. 

Q.  I  know,  but  did  Mr.  Short  get  a  copy,  or 
wasn't  this  your  copy,  or  do  you  remember? 

A.     I  don't  remember. 

Q.     But  you  signed  one  of  them  anyway? 

A.    Yes. 

Q.  Did  you  sign  the  sub-lease,  too,  or  do  you  re- 
member ? 

A.  I  signed  the  one.  I  remember  signing  the 
one. 

'Q.     And  you  gave  me  that?  A.    Yes,  sir. 

Q.  Why  didn't  you  call  that  to  the  attention  of 
Mr.  Short  and  Mr.  Kennedy  at  the  time  that  they 
were  examining  you  about  this  matter? 

A.  It  had  slipped  my  mind.  I  didn't  think  of 
it,  was  the  only  reason.  [338] 

Mr.  Whitney :  I  offer  this  for  whatever  it  may  be 
worth. 

Mr.  Hays :    We  don't  care. 

The  Court:    It  may  be  received. 

The  Clerk:    Defendant's  Exhibit  I  in  evidence. 
(Said  Sul^-lease  was  received  in  evidence  and 
marked  as  Defendant's  Exhibit  I.) 

Q.  (By  Mr.  Whitney) :  Now,  Mr.  Neely,  with 
reference  to  Counts  I,  III,  and  V  of  the  indictment, 
you  were  charged  with  gi^dng  Mr.  Short  $1620  in 
Count  I,  which  covered  1954;  $1410,  covering  the 
crop  year  1955;  and  $1750  covering  the  crop  year 
1956. 

And  this  indictment  charges  you  with  giving  that 
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as  a  bribe  to  Mr.  Short  to  secure  that  extra  cotton 

allotment. 

I  want  you  to  tell  this  Jury  whether  or  not  you 
gave  that  to  Mr.  Short  as  a  bribe,  or  ever  intended 
it  for  that? 

A.  No,  I  didn't.  I  never  intended  it  to  be  a  bribe. 
I  didn't  have  any  idea  that  it  would  be  interpreted 
that  way. 

I  didn't  have  any  knowledge  that  it  was  a  false 
deal. 

Q.  You  even  went  to  the  trouble  in  1954  of  stop- 
ping one  of  your  checks?  A.    Yes,  sir. 

Q.  And  making  inquiry  around,  including  from 
your  banker,  [339]  to  determine  whether  or  not  you 
should  have  a  lease?  A.    Yes,  sir. 

Mr.  Holohan:  We  are  going  to  object  to  this.  It 
is  getting  too  leading. 

The  Court :    Yes,  it  is  a  little  leading. 

Q.  (By  Mr.  Whitney) :  Now,  of  course,  you 
didn't  know  anything  about  the  workings  of  the 
mind  of  Mr.  Short  at  the  time  those  checks  were 
given  in  either  of  those  years?  A.     No,  sir. 

Q.  Now,  Mr.  Neely,  in  Counts  VI,  VII,  VIII, 
IX,  X,  and  XI,  you  were  charged  with  unlawfully 
aiding  and  abetting  and  inducing  Defendant  Short 
to  make  certain  entries  in  the  books  and  records  of 
the  Pinal  County  Agricultural  Stabilization  Com- 
mittee. 

Did  you  have  anything  to  do  with  making  any  of 
those  entries  ?  A.     I  most  certainly  didn't. 
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Q.  Did  you  ever  discuss  any  of  those  entries 
with  Short?  A.    No,  sir,  I  didn't. 

Q.  Did  you  ever  know  that  any  of  those  entries, 
as  far  as  you  are  concerned,  were  false? 

A.     No,  sir,  I  didn't. 

Q.    Pardon  me?  A.     I  didn't,  no. 

Q.  Now,  then,  Mr.  Neely,  did  you  ever  have  any 
agreement,  [340]  direct  or  implied,  with  Mr.  Short, 
in  which  you  and  Mr.  Short  conspired  in  any  man- 
ner to  defraud  the  United  States  Grovemment? 

A.    None  whatsoever. 

Q.  Of  course,  you  don't  know  anything  about  the 
workings  of  Mr.  Short's  mind  ? 

A.    No,  I  sure  don't. 

Q.  But  as  far  as  you  were  concerned,  you  had 
no  understanding?  A.     No,  sir. 

Q.    Direct  or  implied? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  know  of  anything  at  that  time,  as  to 
whether  Mr.  Short  was  doing  anything  wrong? 

A.     No,  I  didn't. 

Q.  And  only  discovered  it,  as  you  stated,  the 
latter  part  of  December,  1956? 

A.     That's  when  I  discovered  it. 

Q.  Now,  in  all  of  these  dealings  that  you  had 
with  Short,  every  one  of  them,  all  during  these  three 
years  in  question,  did  you  rely  on  what  Mr.  Short 
did  and  told  you?  A.     I  did. 

Q.  Did  you  have  any  reason  to  believe  that  he 
was  not  telling  you  the  truth  ? 

A.     None  whatsoever.  To  my  knowing.  [341] 
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Q.  Now,  Mr.  Neely,  in  connection  with  the  con- 
spiracy indictment  that  you  said  you  had  nothing  to 
do  with. 

Did  you  know  that  on  or  about  the  19th  of  March, 
1954,  as  charged  in  this  indictment,  that  Short  al- 
tered the  amoimt  of  your  1954  acreage  allotment  on 
the  official  listing  sheet  of  Pinal  Coimty  AgiHcul- 
tural  Stabilization  and  Conservation  Committee,  by 
lining  out  the  figures  319.8,  and  inserting  above  it 
the  fioiires  400.8  ?  Did  vou  know  that  ? 

A.     I  had  no  knowledge. 

Q.     Did  you  ever  see  the  listing  sheets'? 

A.     I  don't  believe  I  ever  did.  I'm  sure  I  didn't. 

Q.     Pardon?  A.     I  never  did. 

Q.  Did  you  ever  see  any  of  the  records  in  that 
office  ?  A.     Never. 

Q.     Outside  of  wiiat  they  handed  you  to  sign? 

A.     That's  correct. 

Q.  Now,  it  is  charged  that  on  or  about  March  30, 
1954,  Short  signed  the  fictitious  name  W.  R.  Bums 
to  a  lease,  by  which  160  acres  of  land  having  the 
same  legal  description  as  Farm  595,  you  of  course 
testified  that  you  never  knew  that  that  was  a  ficti- 
tious name  until  December,  1956,  is  that  correct? 

A.     That's  correct. 

Q.  All  right.  Do  you  know  anything  about  Farm 
595?  [342]  A.     No,  sir. 

Q.     Did  you  ever  hear  of  it  before  ? 

A.     No,  sir,  I  didn't. 

Q.     Did  Short  ever  discuss  it  with  you  ? 

A.    No,  sir. 
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Q.  Then,  of  course,  you  testified  you  never  exam- 
ined any  of  the  documents  I  am  talking  about,  the 
records  in  the  office  of  the  Stabilization  Committee 
down  in  Casa  Grrande? 

A.     That's  correct,  I  never  have. 

Q.  Now,  it  charges  that  one  of  the  overt  acts  was 
on  April  5,  1954,  that  you  issued  a  check  payable  to 
Short  for  $1620.  You  did  that,  didn't  you? 

A.     Yes,  sir. 

Q.  And  you  have  explained  how.  On  November 
22nd,  1954,  you  issued  a  check  payable  to  Short  for 
$1410.  You  did  that,  didn't  you?  A.     Yes,  sir. 

Q.     Under  the  circumstances  you  described? 

A.    Yes,  sir,  for  the  Bums  lease. 

Q'.  That  on  or  about  the  18th  of  August,  1955, 
you  signed  Form  578,  an  official  fomi  of  the  office, 
showing  426.5  acres  of  planted  short  staple  cotton, 
none  destroyed. 

Do  you  remember  you  already  testified  as  to  that? 

A.     Yes. 

Q.  And  that  you  have  already  testified  that  your 
allotment  [343]  shown  on  the  card  and  finally  deter- 
mined was  306.1  acres?  A.     Yes. 

Q.  And  that,  together  with  the  amount  that  you 
got  of  70  and  one-half  acres  from  Short  on  the  so- 
called  Bums  lease,  that  you  destroyed  enough  cot- 
ton, you  thought,  to  bring  you  within  compliance? 

A.     Yes,  sir. 

Q.     And  Mr.  Short  never  gave  you  any  notice  ? 

A.     That's  coin*ect. 

Q.     But  he  did  tell  you  you  were  overplanted  ? 
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A.    Yes, 

Q.  Now,  on  December  9,  1955,  it  is  charged  that 
you  issued  a  check  to  Short  for  $1,750.  You  did  that, 
didn't  you?  A.    Yes,  sir. 

Q.    Under  the  circumstances  you  have  described? 

A.    Yes,  sir. 

Q.  Now,  that  on  October  3rd,  1956,  you  signed 
Form  578,  an  official  form  of  the  office,  for  short 
staple  cotton,  showing  planted  acreage  of  477.7 
acres,  and  you  stated  you  believed  when  you  signed 
that,  either  those  figures  weren't  on  there,  or  you 
didn't  see  them,  you  didn't  examine  them? 

A.     I  don't  recall  seeing  the  figures  there. 

Q.  And  you  accepted  a  short  staple  marketing 
card  at  that  time  showing  planted  acreage  of  306.7? 

A.     Correct.  [344] 

Q.  But  that  you  didn't  notice  that  particular 
one  ?  A.     Yes,  sir. 

Q.  And  that  is  the  cotton  that  you  were  intend- 
ing to  pay  a  penalty  on  if  they  had  sent  you  the 
notice?  A.     That's  correct. 

Q.  The  next  charge  is  on  or  about  December  1st, 
1956,  Short  instructed  Mathis  to  make  up  a  new 
notice  of  allotment  showing  Neely  had  an  allotment 
of  367.7  acres. 

Did  you  know  anything  about  that,  his  instruc- 
tions to  Mathis?  A.     Nothing  whatsoever. 

Q.     Did  you  ever  discuss  it  with  him? 

A.     No,  sir. 
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Q.    When  is  the  first  time  you  learned  about  it? 

A.  I  believe  when  this  case,  when  this  case 
came  up. 

Q.    When  this  thing  broke?  A.    Yes. 

Q.     In  December,  1956?  A.     Yes. 

Q.  Then  it  is  charged  that  on  or  about  August  or 
September,  1954,  you  requested  the  Agricultural 
Conservation  Program  for  assistance  for  ditch  lin- 
ing practice,  indicating  the  construction  of  the  ditch 
would  be  commenced  by  you  in  September. 

That  has  been  explained  by  you,  by  the  applica- 
tion in  1954,  which  somebody  marked  Cancelled. 

A.  The  application  was  made  in  1953,  the  fall 
of  1953. 

Q.     You  did  finally  receive  the  $1500  for  that  ? 

A.    Yes. 

Q.    After  sometime  in  September,  1954? 

A.    Yes. 

Q.  For  the  work  that  you  had  done  l)etween  Jan- 
uary and  March,  1954?  A.    Yes,  sir. 

Q.  The  next  is  that  in  September,  1954,  Neely 
made  application  for  payment  in  the  amount  of 
$1500.  That  you  did?  A.     Yes. 

Mr.  Whitney:  If  the  Court  please,  may  we  have 
the  recess  now? 

The  Court:  All  right,  the  Court  wdll  stand  at 
recess  until  two  o'clock. 

(The  noon  recess  was  taken.)  [346] 
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Tuesday,  September  16,  1958,  Two  o'clock  p.m. 
The  Court:    You  may  continue. 

REX  L.  NEELY 

resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Whitney)  :  Mr.  Neely,  handing  you 
G-ovemment's  Exhibit  23  in  evidence,  a  check  of  the 
Treasurer  of  the  United  States  for  $1500,  dated 
October  6,  1954,  and  apparently  for  the  1954  AC 
program.  Do  you  remember  receiving  that  check? 

A.    Yes,  sir,  I  do. 

Q.  And  Exhibit  Niunber  21,  the  deposit  of  that 
check  on  October  7th,  1954.  Do  you  remember  that? 

A.     Yes,  sir,  I  do.  [347] 

Q.    And  that  was  for  the  1954  practices? 

A.    Yes,  sir. 

Q.  Do  you  remember  receiving  a  check  also  in 
1954,  prior  to  this  date? 

A.    Yes,  sir,  I  do. 

Q.     For  $1500?  Wait  a  minute,  yes,  for  $1500? 

A.    Yes,  sir. 

Q.  And  when  was  that,  do  you  remember?  If 
you  remember? 

A.     It  w^ould  be  the  first  part  of  1954. 

Q.     And  what  was  that  for? 

A.     It  could  have  been  the  1953  practice. 

Q.     Practice?  A.     ACP  practice. 

Mr.  Whitney:  I  am  finished  with  Mr.  Neely. 
You  may  have  him  for  cross  examination.  But  may 
I,  if  the  Court  please,  with  permission  of  the  United 
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States  Attorney,  I  have  one  more  character  witness, 

if  he  is  here,  that  would  like  to  get  away. 

May  I  withdraw  Mr.  Neely  and  put  him  on  ? 

Mr.  Hays:    It  is  perfectly  all  right. 

The  Court:    You  may. 

Mr.  Whitney:    Mr.  Stapley.  [348] 

L.  E.  STAPLEY 

called  as  a  witness  in  behalf  of  the  Defendant  Neely, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Whitney) :  Will  you  state  your 
name,  please.  A.     L.  E.  Stapley. 

Q.    Where  do  you  reside,  Mr.  Stapley? 

A.  I  reside  at — you  want  the  home  address,  or 
just  Phoenix,  Arizona? 

Q.  That  is  all  right.  How  long  have  you  re- 
sided in  this  county? 

A.     In  the  comity  since  1901. 

Q.  That  is  about  the  time  you  were  born,  I 
guess?  A.     That's  right. 

Q.  Are  you  acquainted  with  Mr.  Rex  L.  Neely, 
the  Defendant  here?  A.    Yes,  sir,  I  am. 

Q.    How  long  have  you  known  him? 

A.  Well,  I  couldn't  put  the  exact  date,  because 
I  did  business  with  his  father,  and  when  he  went 
to  school  I  know  he  helped  summertimes,  and  then 
business  dealings  were  started  when  he  got  married, 
approximately  13  years  ago. 

Q.     Do   you  know  his   reputation   in   the   com- 
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mimity  in  which  [349]  he  resides  for  honesty  and 

integrity  ? 

A.  We  have  always  found,  and  I  have  always 
found  hiin  as  good  as  his  word,  yes,  sir. 

Q.  Do  you  know  his  reputation  in  the  com- 
munity in  which  he  resides  for  truth  and  veracity  ? 

A.     I  have  heard  nothing  contrary. 

Mr.  Whitney:    You  may  have  the  witness. 

Mr.  Hays:    No  questions. 

Mr.  Whitney:    Thank  you,  Mr.  Stapley. 
(Witness  excused.) 

Mr.  Whitney:  Would  you  resume  the  stand,  Mr. 
Neely. 

REX  L.  NEELY 

resumed  the  stand. 

Mr.  Whitney:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Holohan)  :  Now,  Mr.  Neely,  I  will 
show  you  what  has  been  marked  Government's  Ex- 
hibit 12-(x.  Wlien  your  coimsel  showed  you  that 
document,  I  believe  you  said  you  hadn't  seen  it  be- 
fore. 

A.  To  the  best  of  my  recollection,  I  do  not  re- 
member. 

Q.  Do  you  remember  sitting  with  Mr.  Johnson, 
and  going  over  that  matter  on  12-G  at  some  length  ? 

A.     (No  answer.)  [350] 

Q.     I  will  strike  the  question  now,  and  you  be 
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thinking  about  that,  and  as  we  go  along  I  will  ask 

you  about  it  again. 

Now,  with  regard  to  your  statement,  which  is 
Grovemment's  Exhibit  24,  Mr.  Neely,  how  long  did 
you  go  over  that  statement?  How  long  a  period  of 
time  was  it  that  you  went  over  it? 

A.  Before  initialing  the  changes,  is  that  what 
you  mean? 

Q.  Let's  say  from  start  to  finish,  from  the  time 
that  Mr.  Jolmson  and  yourself  met,  and  the  state- 
ment was  prepared,  or  was  presented,  rather,  to 
you,  including  the  markings,  the  changes,  and  the 
initialing,  and  all,  what  period  of  time  was  oc- 
cupied ? 

A.  There  was  several  meetings  with  Mr.  John- 
son and  Mr.  Kennedy. 

Q.  With  regard  specifically  to  this  statement, 
didn't  the  agent  bring  you  the  statement  already 
prepared  the  agent  being  Mr.  Johnson? 

A.    Yes,  sir. 

Q.     Didn't  he  bring  it  to  your  house? 

A.    Yes,  sir. 

Q.  Didn't  you  ask  him  to  have  the  conversation 
with  you  in  his  automobile? 

A.     I  was  in  his  car,  I  believe. 

Q.  All  right,  at  that  time,  then,  on  that  occa- 
sion, how  much  time  was  consumed  by  you  and  him 
in  going  over  that  statement?  [351]  As  a  matter  of 
fact,  to  refresh  your  recollection,  it  was  about  an 
hour  and  a  half,  wasn't  it? 

A.     I  didn't  particularly  notice  the  time. 
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Q.    It  could  have  been  ? 

A.    It  could  have  been,  yes. 

Q.  On  the  several  pages  making  up  this  Govern- 
ment's Exhibit  24,  there  are  portions  of  it  where  we 
find  lined  out  sections  ?  A.    Yes,  sir. 

Q.  Those  were  items  that  you  did  not  agree  to, 
and  the  agent  lined  out,  and  you  initialed  it? 

A.    Yes,  sir. 

Q.  We  find  that  on  many  of  the  pages  here, 
don't  we?  A.    Yes. 

Q.  In  other  words,  you  have  gone  over  this 
statement  just  prior  to  trial  with  your  attorney, 
haven't  you?  A.    Yes,  sir. 

'Q.  All  right.  Now,  if  we  may,  on  the  ACP.  Page 
8,  on  the  ACP.  That  would  be  Page  8  of  Govern- 
ment's Exhibit  24.  In  that  statement,  they  said : 

"I  have  been  shown " 

Supposedly  you  speaking  here. 

"I  have  been  shown  ACP  forms  on  which " 

Excuse  me.  I  vdll  start  again. 

"I  have  been  shown  the  forms  in  an  ACP  folder 
[352]  in  the  ASC  Office  in  connection  with  a  1954 
ditch  lining  practice  on  my  Pinal  County  farm. 
According  to  these  dociunents  I  requested  assistance 
on  a  land-leveling  practice  on  May  24,  1954  and 
on  May  27,  1954,  I  requested  approval  of  change  to 
ditch  lining." 

That  was  the  way  the  document  showed,  wasn't  it? 

A.     (No  answer.) 

Q.     And  to  refresh  your  recollection  there,  I  will 
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show  you  12-A,  which  was  your  application.  That's 

what  the  document  shows,  isn't  it? 

This  specific  item  here,  it  is  dated — we  are  talk- 
ing about  12-A  now,  the  document  appears  to  have 
been  signed  by  you  on  May  24,  1954,  does  it  not? 

A.     Yes. 

Q.  Or,  at  least,  that  is  the  date  underneath  your 
signature.  Over  in  the  corner  under  the  Remarks 
section,  it  bears  this,  "Request  for  Change  of  Ap- 
proval from  First  to  Second  Practice,  5/27/54." 

A.     Yes.  That's  right. 

Q.  Now,  you  are  familiar  with  the  document 
now? 

A.    Well,  I  see  it  here.  I  mean,  I  am  not 

Q.  This  is  about  the  fifth  time  that  the  matter 
has  been  gone  over  with  you,  isn't  it? 

A.     Not  this  form,  no.  [353] 

Q.  What  is  this,  only  the  third  time?  Once  by 
Mr.  Johnson,  once  by  your  counsel,  and  once  now 
by  me?  A.     Yes. 

Q.  All  right.  Now,  your  land  leveling  was  ac- 
tually a  matter  that  you  had  pursued  until  sometime 
in  June  or  July  of  1954,  wasn't  it? 

A.  No,  sir.  My  land  leveling  was  near  comple- 
tion, as  best  I  can  remember,  in  February,  the 
latter  part  of  the  February,  the  first  part  of  March. 

Q.  Now,  Mr.  Neely,  how  could  you  be  applying 
for  land  leveling  then  in  May,  when  you  had  com- 
pleted it  in  February  or  March? 

A.  I  have  no  recollection  of  these  dates  on  here. 
I  don't  know  how  they 
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Q.     They  came  about?  A.     No,  sir. 

Q.  Do  you  remember  having  any  contact  with 
people  from  the  Bureau  of  Soil  Conservation  in 
1954,  in  the  suimner  at,  which  time  your  land  was 
inspected  first  for  need,  then  was  inspected  for  the 
practice,  you  continued  to  level  the  land,  but  it 
didn't  come  up  to  their  specifications,  and  they 
refused  to  approve  it  for  payment? 

A.    Yes,  sir. 

Q.     You  recall  that,  don't  you? 

A.     I  remember  portions  of  it,  yes.   [354] 

Q.  So  that  puts  it  in  1954,  and  it  is  actually  into 
July. 

I  show  you  12-B.  The  first  time  that  they  went 
out  for  an  inspection  of  the  particular  practice  that 
you  were  following,  according  to  the  application 
for  land  leveling  certified  as  to  its  need  in  1954,  in 
July. 

A.     Yes,  sir. 

Q.  Thereafter,  however,  they  never  certified  to 
the  payment,  because  you  hadn't  done  it  quite  to 
their  strict  specifications?  You  recall  that,  don't 
you?        A.     Yes,  sir. 

Q.  All  right.  All  this  time,  then,  supposedly  you 
were  heading  for  land  leveling.  When  did  you 
change  to  ditch  lining? 

A.     It  was  suggested  that  I  change  to  ditch  lining. 

Q.     By  whom?  A.     I  believe  Mr.  Short. 

Q.  All  right.  Then  you  take  it  that  he  did  the 
necessary  entries  to  accomplish  that? 

A.     I  have  no  knowledge  of  what  he  did. 
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iQ.    You  have  no  knowledge  of  what  he  did? 

A.    Of  what  he  did,  correct. 

Q:  But  this  would  have  been  sometime,  then^ 
in  July  of  1954,  since  you  couldn't  be  paid  for  your 
land  leveling,  the  suggestion  came  from  Joe  Short 
that  you  change  to  ditch  lining?  Is  that  your  testi- 
mony? [355] 

A.     I  don't  imderstand. 

Mr.  Holohan:    Read  it. 

(The  last  question  was  read.) 

A.  (By  the  Witness) :  I  believe  that  it  would 
be  sooner  than  that,  because  as  I  recall  it,  we  had 
the  crop  practically  ready  for  cotton  that  year,  and 
I  believe  it  would  be  in  the  latter  part  of  April, 
or  the  first  part  of  May. 

Q.  (By  Mr.  Holohan) :  Are  you  sure  you  are 
talking  about  the  same  land  leveling  that  I  am? 
What  land  did  you  level  in  1954? 

A.    What  we  call  Number  4  there. 

Q.     That  was  leveled  in  1954?  A.    Yes,  sir. 

Q.    Did  you  plant  cotton  in  that  field? 

A.    Yes,  sir. 

Q.  That  is  all  the  land  leveling  you  did  in 
Pinal  in  1954? 

A.     I  believe  that  is  correct. 

Q.     All  right.  You  say  this  was  done  when? 

A.  We  started  the  land  leveling  I  believe  in 
February. 

Q.    I  see. 

A.  I  believe  the  contractor  pulled  in  the  field 
and  started  in  February. 
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Q.  When  did  you  first  learn  that  this  practice, 
that  your  land  leevling  had  been  not  approved  for 
pajnnent  by  the  Soil  people?  [356] 

A.     I  couldn't  give  you  a  specific  date. 

Q.     Was  it  after  the  cotton  was  already  planted? 

A.     I  couldn't  answer  that  and  be  sure. 

Q.  As  far  as  you  are  concerned,  the  document 
over  there  is  correct,  that  you  changed  from  land 
leveling  to  ditch  lining  in  May  27  ? 

A.     That  could  possibly  be,  yes,  sir. 

Q.     All  right,  that  is  your  position? 

A.     Yes,  sir. 

Q.     As  of  now,  anyway? 

A.  As  I  recall,  that  was  changed  from  land  level- 
ing to  ditch  lining. 

Q.     This  ditch  was  already  in,  wasn't  it? 

A.     I  believe  it  was. 

Q.     At  a  time  prior  to  the  change,  even? 

A.    I  believe  so. 

Q.  Now,  let  us  forget  about  this  ditch  for  a 
minute.  You  acquired  this  land  in  what  year? 

A.     In  the  spring  of  1953. 

Q.     In  the  spring  of  1953? 

A.  I  believe  it  was  February,  the  latter  part  of 
January,  the  first  part  of  February. 

Q.     In  1953?  A.     Yes,  sir. 

Q.  You  had  entered  into  negotiations,  or  had 
an  option  prior  to  that  time,  didn't  you?  [357] 

A.     Option,  no,  sir. 

Q.  Had  you  entered  into  negotiations  prior  to 
that  time,  prior  to  January,  1953?  A.     No,  sir. 
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Q.  All  right,  now,  you  put  in  a  mile  and  a  half 
of  ditch  on  that  land  the  first  thing? 

A.     In  1953. 

Q.  Yes,  1953,  and  the  latter  part  of  1953  and 
the  early  pari  of  1954?  A.    Yes,  sir. 

Q.  That  was  a  mile  and  a  half  of  ditch  that  was 
lined  anyway,  ditch  lining,  is  that  correct? 

A.  The  latter  pari  of  1953  and  the  first  pari 
of  1954. 

Q.  All  right.  Now,  it  generally  follows  this  same 
line  as  we  have  shown  on  the  board,  of  D  to  F,  and 
of  C  to  B?  A.    Yes,  sir. 

Q.  All  right.  We  cut  it  off  there.  (Indicating  on 
blackboard.)  You  were  paid  for  that  practice  in 
April  some  $1500,  weren't  you? 

A.     I  believe  that  is  correct. 

Q.  In  other  words,  you  got  $1500  for  this  prac- 
tice here?  A.     Yes. 

Q.  There  was  actually  some  little  foul-up  in 
your  having  put  in  two  applications  for  this  same 
thing,  wasn't  there?  [358] 

A.  As  I  remember  the  application  for  this  pari 
here  was  made  in  November  of  1953. 

Q.     InNovember  of  1953?  A.    Yes. 

Q.  And  that  these  cancelled  things  that  you  have 
reference  to,  your  counsel  has  shown  you? 

A.     I  believe  that  is  correct. 

Q.  Eventually,  however,  you  did  get  paid  in 
April?  A.     Yes. 

Q.     About  April  of  1954  for  this  practice? 

A.     I  think  that  is  correct. 
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Q.  All  right.  Thereafter,  this  ditch  was  also 
placed  in  "A"  to  "B",  this  one  right  here'? 

A.    Yes. 

Q:    "A"  to  "B"?  A.    Yes,  sir. 

Q'.  And  that  is  what  you  applied  for  in  this 
May  date?  A.     I  presume  so. 

Q.  This  ditch  was  in  prior  to  the  time  you  ap- 
plied for  it?  In  other  words,  by  May  27th,  the 
ditch  had  already  been  in? 

A.     I  don't  recall  the  date. 

Q.  You  have  stated  that  you  don't  know  any- 
thing about  Doyle  Dunkin  ?  A.    No,  sir. 

Q.     You  don't  know  him?  [359] 

A.     I  do  not. 

Q.  And  your  land  is  not  in  the  Indian  Reserva- 
tion? A.     No,  sir,  it  is  not. 

Q.  Did  you  ever  have  a  talk  with  the  Soil  Con- 
servation people  in  1954  about  your  land  leveling? 

A.     On  this  field  here? 

Q.     Yes,  Number  4. 

A.  I  believe  I  talked  to  Ray  Bates,  who  was  the 
head  of  the^ 

Q.     Of  the  office  at  that  time? 

A.    Yes,  sir. 

Q.  Was  he  the  one  that  told  you  that  your 
practice  had  been  disapproved? 

A.  I  believe,  well,  I  don't  know.  I  don't  know 
whether  it  was  he,  or  it  was  an  engineer  that — or 
a  field  man. 

Q.     They  found  fault  with  some  of  the  land  level- 
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ing  there?  Anyway,  it  didn't  come  just  exactly  the 

way  you  wanted  it  done. 

A.  As  I  recall,  time  being  the  element  at  that 
time  of  year,  to  getting  my  crop  in,  the  contractor 
finished  his  part  of  it  on  Friday,  sometime  Friday 
morning,  I  believe,  or  something. 

Q.     What  month? 

A.     I  believe  it  was  in  April. 

Q.     All  right. 

A.  And  I  notified  the  office  that  we  were  ready 
for [360] 

Q.     Inspection  ? 

A.  Inspection,  as  I  recall,  and  they  said,  well, 
we  can't  get  out  and  check  it  until  the  following 
Monday. 

Q.     All  right. 

A.  And  I  believe  that  I  wanted  to  get  the  crop 
in,  that,  like  I  say,  time  being  the  element,  with 
their  suggestion  that  I  switch  from  land  leveling 
to  ditch  lining. 

Q.  Now  it  is  their  suggestion  now,  or  is  it  Joe 
Short's? 

A.  Well,  I  believe  they  implied  that  it  could  be 
done  that  way. 

Q.  All  right.  Now,  the  Soil  Conservation  people 
said  you  could  do  it  that  way,  the  one  you  were 
talking  to  was  Ray  Bates,  wasn't  it? 

A.     Yes. 

Q.  Do  I  understand  you  that  Ray  Bates  told 
you  then  to  apply  for  lining  for  a  ditch  that  was 
already  in? 
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A.     No,  sir,  that  is  not  correct.  He  didn't. 

Q.  All  right.  Then  yon  were  planting  your  cot- 
ton in  April  of  1954? 

A.     Yes,  sir.  In  fact,  in  the  first  part  of  May. 

Q.     First  part,  of  May  ?  A.    Yes,  sir. 

Q.  And  it  was  sometime  in  that  period,  then, 
that  you  were  told  that  your  practice  had  been 
changed — strike  that.  Sometime  in  there  that  you 
were  told  that  your  practice  had  [361]  been  turned 
down,  that  it  wasn't  approA^ed'?  A.     Yes,  sir. 

Q.  I  hand  you  your  application  again.  Your 
application  shows  the  date  of  May  24th,  1954,  in 
which  you  are  applying  for  land  leveling. 

A.     I  have  no  knowledge ■ 

Q.  And  by  the  24th,  you  knew  that  you  would 
be  turned  down,  is  that  what  I  am  to  understand, 
but  yet  you  went  ahead  and  applied  anyway? 

A.     I  have  no  knowledge  of  these  dates  on  here. 

Q.     When  did  you  sign  the  form? 

A.     I  do  not  know. 

Q.     When  did  you  apply  for  this? 

A.     I  can't  recall. 

Q.  In  other  words,  we  are  talking  about  $1500, 
is  what  you  were  applying  for.  When  did  you  apply 
for  that? 

A.  I  would  think  it  would  be  in  the  first  part 
of  the  year. 

Q.  All  right.  The  early  part  of  1954  you  re- 
ceived $1500,  and  in  October  you  received  another 
$1500,  and  in  addition  to  that  you  received,  what 
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was  it,  700  or  800  from  Maricopa  Comity  in  the 

same  year? 

Mr.  Whitney:  For  what.  I  didn't  hear  that  last 
question. 

(The  last  question  was  read.) 

Mr.  Whitney:  I  object  to  that  as  immaterial, 
[362]  on  the  grounds  it  is  not  charged  in  the 
indictment. 

The  Court:    He  may  answer. 

Mr.  Holohan:    You  may  answer. 

A.     (By  the  Witness) :    I  believe  that  is  correct. 

Q.  (By  Mr.  Holohan) :  How  much  was  it  from 
Maricopa?  A.    I  believe  it  was  $750. 

Q.  $750.  You  say  you  did  not  know  that  the 
maximum  that  you  could  receive  in  any  one  year 
was  $1500  ?  A.     At  that  time. 

Q.  Of  course,  this  $1500  applied  to  what  we  call 
a  1953  practice,  so  this  is  considered  legitimate, 
isn't  it?  Your  first  1500  in  April?  A.    Yes,  sir. 

Q.  This  Mike  Watson  you  spoke  of  earlier  in 
your  testimony  is  now  deceased,  isn't  he? 

A.     Yes,  sir. 

Q.  You,  of  course,  never  met  the  fictitious  Mr. 
Bums,  did  you?  A.     No,  sir,  I  didn't. 

Q.  Never  had  any  conversations  with  him,  never 
knew  who  he  was?  A.     No,  sir,  I  did  not. 

Q.  At  all  times,  according  to  your  testimony,  you 
discussed  the  terms  of  the  cotton  allotment  and 
the  lease  with  Mr.  Short?  A.    Yes,  sir.  [363] 

Q.  At  all  times,  Mr.  Short  represented  himself 
as  the  agent  for  the  Burns  people? 
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A.    Yes,  sir,  that  is  correct. 

Q.  So  far  as  you  were  concerned,  you  were  deal- 
ing with  Joe  Short,  agent  for  W.  R.  Bums? 

A.     I  suppose  that's  the  way  you  would  put  it. 

Q.  Now,  except  for  the  1954  year,  you  never  re- 
ceived a  written  lease,  did  you? 

A.     That  is  correct. 

Q.  And  except  for  1954,  you  never  received  a 
revised  allotment  notice  showing  your  additional 
cotton  allotment,  did  you? 

A.     I  believe  that  is  correct. 

Q.  The  closest  that  we  come  in  1955  is  to  18-A, 
where  something  is  written  in  ink  under  the  typed 
portion  there,  purporting  to  show  70.6? 

A.     Yes,  sir. 

Q.     Who  wrote  that  in  there? 

A.     I  have  no  knowledge  who  wrote  that  in  that. 

Q.  When  you  got  it  through  the  mail,  I  take 
it  that  it  was  there? 

A.     No,  I  don't  recall.  I  don't  remember. 

Q.     You  don't  remember? 

A.     If  it  was  there  or  not. 

Q.  Have  you  ever  taken  a  look  at  the  office 
copy?  [364] 

A.     I  have  since  this  trial. 

Q.    You  have  seen  the  office  copy,  haven't  you  ? 

A.    Yes,  sir. 

Mr.  Whitney:     Since  the  trial. 

Mr.  Holohan:  Do  you  want  to  let  him  answer, 
Mr.  Whitney. 


336  Rex  L.  Neely  vs. 

(Testimony  of  Rex  L.  Neely.) 

May  this  be  marked  as  an  exhibit  for  identifica- 
tion in  the  11  sequence. 

The  Clerk :  Government's  Exhibit  ll-Gr  for  iden- 
tification. 

(Said  Document  was  marked  for  identifica- 
tion as  Government's  Exhibit  11-G.) 

Q.  (By  Mr.  Holohan)  :  All  right,  I  will  hand 
you  11-G  for  identification.  That  is  the  office  copy 
that  shows  the  1955  allotment  notice,  doesn't  it? 

A.  Yes.  This  would  be  November  12,  1954.  This 
would  be  for  the  1955. 

Q.    For  the  1955  crop  year  ?  A.     Yes,  sir. 

Q.  Well,  that  corresponds  with  your  notice 
which  is  18- A,  isn't  if?  They  are  issued  the  same 
day?  A.    Yes.  Yes. 

Q.     They  are  both  signed  by  Elsberry? 

A.     Yes,  sir. 

Q.  On  11-G,  do  you  find  any  inked  70.6  under 
the  notice?   [365]  A.     No,  sir,  I  do  not.  . 

Mr.  Holohan:  At  this  time  the  Government  of- 
fers in  evidence  Government's  Exhibit  11-G  for 
identification  as  11-G. 

Mr.  Whitney:    No  objection. 

Mr.  Stanfield:    No  objection. 

Mr.  Holohan:  There  being  no  objection,  may  the 
document  be  received? 

The  Court:    Yes. 

The  Clerk:  Government's  Exhibit  11-G  in  evi- 
dence. 

(Said  Notice  was  received  in  evidence  as  Gov- 
ernment's Exhibit  11-G.) 
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Mr.  Holohan:  May  18-A  and  11-G  be  shown  to 
the  Jury,  your  Honor? 

The  Couii;:    Yes. 

(The  documents  were  passed  to  the  Jury.) 

Q.  (By  Mr.  Holohan)  :  Now,  Mr.  Whitney  has 
gone  over  the  Marketing  Cards  with  you.  The  rule 
is,  before  you  can  market  your  cotton,  the  gin  re- 
quires you  to  produce  a  marketing  card,  doesn't  it? 

A.     Or  a  number. 

Q.     Or  a  number,  a  card  number  ?  A.    Yes. 

Q.  In  1955,  in  addition  to  your  operations  in 
Pinal  County,  you  also  ran  an  operation  in  Mari- 
copa, didn't,  you?  [366]  A.    Yes,  sir. 

Q.  Your  counsel  has  made  reference  to  it  here 
in  introducing  documents  pertaining  to  overplant 
penalty?  A.    Yes,  sir. 

Q.     How  much  were  you  overplanted  there? 

A.     I  believe  it  was  9.8  acres. 

Q.    What  was  your  total  allotment  in  Maricopa? 

A.     70. 

Q.     70  point  something? 

A.    Roughly  70  acres. 

Q.  All  right.  That  was  made  up  of  your  own 
land  and  leased  land,  wasn't  it?  A.    Yes,  sir. 

Q.  Your  leased  land  in  Maricopa  County  in 
1955,  plus  land  that  you  owned?  A.     Yes,  sir. 

Q.  You  foraied  a  combination,  what  is  known 
as  a  combination 

Mr.  Whitney :  If  the  Court  pleases,  I  think  that 
is  immaterial,  in  Maricopa  County. 
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The  Court:  Why  did  you  go  into  it  then.  Go 
ahead. 

Q.  (By  Mr.  Holohan)  :  You  formed  a  combina- 
tion in  1955  in  Maricopa  Coimty,  didn't  you  ? 

A.    Yes,  sir. 

Q.  A  combination  in  essence  means  that  the  farm 
units  are  [367]  formed  into  one  farm,  so  far  as 
the  Agricultural  Department's  records  are  con- 
cerned ? 

A.     I  presume  that  is  their  regulations. 

Q.  You  were  refused  a  marketing  card  in  Mari- 
copa County  until  you  paid  your  penalties  ? 

A.  I  paid  a  penalty  in  Maricopa  County,  yes, 
sir. 

Q.     Let  me  repeat  my  question  to  you. 

You  were  refused  a  marketing  card  until  you 
paid  your  penalties,  weren't  you? 

A.     That  is  correct. 

Q.  And  then  your  counsel  made  reference  to 
something  about  nevertheless  some  of  your  cotton 
was  Maricopa  County  cotton,  was  ginned  under 
your  Pinal  County,  that  Calcott,  I  believe  you  used 
the  term? 

A.    Will  you  state  that  question  again,  please? 

Q.  Some  of  your  Maricopa  cotton  during  this 
period  when  you  didn't  have  the  Maricopa  Market- 
ing Card,  nevertheless  it  was  still  ginned  under  the 
Pinal  Marketing  Card,  wasn't  it? 

A.     It  was  ginned  at  the  same  time,  yes,  sir. 

Q.  You  were  sent  a  notice  sometime  in  Septem- 
ber of  your  overplant  condition?  A.    Yes,  sir. 
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Q.    In  Maricopa.  Excuse  me.  A.    Yes,  sir. 

Q.  And  you  paid  the  penalty,  as  we  see  by  your 
check,  in  February  of  the  following  year'?  [368] 

A.     Yes,  sir. 

Q.  Your  overplant  was  approximately  nine 
acres,  you  say?  A.     9.8,  I  believe. 

Q.  Now,  in  the  same  year  in  Pinal  County,  how 
much  were  you  overplanted? 

A.  I  was  never  notified.  I  presume  15  to  20 
acres.  I  thought  I  was  15  to  20  acres  over. 

Q.  Now,  you  have  seen  the  578,  the  form  which 
shows  that  you  are  substantially  over  that  figure. 
It  is  more  like  50  acres  overplanted? 

A.     I  have  seen  it  since  this  trial  has  begim. 

Q.  Yes.  Well,  there  was  some  discussion  between 
you  and  the  agents  on  the  point  too,  wasn't  there? 

A.     That  is  correct. 

Q.  Your  recollection,  or  your  opinion  at  the 
time  was  that  you  were  not  that  much  overplanted  ? 

A.  To  my  knowledge,  I  didn't  think  I  was  that 
much  over,  no. 

Q.  All  right.  How  much  did  Mr.  Short  tell  you 
you  were  overplanted,  based  on  the  578? 

A.     He  didn't  give  me  a  figure  at  that  time. 

Q.  All  right,  on  August  18th,  1955,  you  were 
into  the  office  and  as  I  believe  you  told  your  coimsel 
that  it  would  be  your  best  recollection  that  the  date 
was  around  August  18,  1955,  the  same  as  stated  on 
the  forms  578,  which  are  11-B  and  C?  [369] 

A.     Yes,  sir. 

Q.     About  the  18th? 


340  Rex  L.  Neely  vs. 

(Testimony  of  Rex  L.  Neely.) 

A.     I  presume  it  was  around  there. 

Q.  All  right,  that  year,  in  1955,  you  were  farm- 
ing both  long  staple  and  short  staple  there  in  Pinal  ? 

A.    Yes. 

Q.  All  right.  Noav,  you  were  overplanted  on 
both  of  them? 

A.     Those  records  indicate  that. 

Q.  All  right.  You  tell  us  you  knew  you  were 
overplanted  on  the  short  staple,  didn't  you? 

A.    Yes. 

Q.     Because  you  figured  you  planted  about  388? 

A.     Right. 

Q.  Now,  how  much  did  you  think  you  were  over- 
planted  on  long  staple? 

A.  Well,  I  didn't  know.  I  did  not  know  how 
much  exact  acreage  I  was  over. 

Q.  Well,  you  had  a  very  small  allotment  that 
year,  didn't  you?  A.    Yes,  sir. 

Q.  A  matter  of  what,  three  and  a  fraction  acres 
of  cotton  allotment  for  long  staple? 

A.     Yes,  sir. 

Q.  Now,  when  you  would  go  to  plant  that  acre- 
age, how  would  [370]  you  figure  out  how  much  to 
put  in  there?  You've  got  to  buy  seed  to  put  in  the 
ground,  don't  you  ?  A.     Oh,  yes. 

Q.  And  you  have  to  map  out  a  part  of  the 
groimd  to  be  planted?  A.    Yes,  sir. 

Q.  How  much  did  you  think  you  had  planted 
then? 

A.  I  thought  I  planted  around — well,  I  don't 
know. 
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Q.  All  right.  Do  you  find  any  fault  with  the 
measurement  of  5.6  acres?  A.     No. 

Q.     That  could  well  be,  couldn't  it? 

A.     It  could  well.be. 

Q.  Now,  did  Mr.  Short  tell  you  you  were  over- 
planted  on  long  staple? 

A.  I  am  not  sure  that  he  did.  I  am  not  positive 
that  he  did. 

Q.     Did  you  ask  about  your  measurements? 

A.     No,  sir,  I  did  not. 

Q.  He  just  volunteered  the  information  on  short 
staple,  is  that  what  I  am  to  understand? 

A.    Who  volunteered? 

Q.     Mr.  Short. 

A.     That  I  was  overplanted? 

Q.    Yes.  [371] 

A.     I  presume  I  took  it  that  way. 

Q.  You  actually,  in  other  words,  paid  for  a  so- 
called  remeasurement  of  destroyed  acreage  about 
that  same  date,  didn't  you? 

A.     Yes,  ten  dollars  in  the  office  there. 

Q.  So  you  knew  that  the  office  was  concerned, 
or  Short  was  concerned  that  you  were  overplanted 
on  Short  Staple?  A.     I  presume. 

Q.  But  you  don't  remember  any  conversation 
whatsoever  on  the  amount  of  your  plant  on  long 
staple  ? 

A.  He  could  have  told  me  that  I  was  over  on 
long. 

Q.     All  right.  He  could  have  told  you? 

A.    Yes. 
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Q.  Thereafter  you  did  nothing  about  your  long 
staple?  A.     Thereafter  I  did  nothing? 

Q.    Yes. 

A,  I  disked  the  ends  off  of  all  the  fields,  includ- 
ing the  Pima.  I  disked  the  ends  off  the  fields. 

Q.  How  much  of  your  long  staple  did  you  de- 
stro}^?  A.     (No  answer.) 

Q.     How  much  did  you  intend  to  destroy? 

A.  I  didn't  know  exactly  how  much  I  was  over, 
so  I  didn't  know  how  much  to  destroy. 

Q.  Do  I  understand  you  correctly,  Pima  is  a 
type  of  cotton  that  brings  an  even  higher  price  than 
short  staple,  doesn't  it,  per  poimd?  [372] 

A.     Right,  yes,  sir. 

Q.  A  difference  in  support  price  of  about  dou- 
ble, isn't  it?  A.     I  don't  know. 

Q.  Well,  for  1955,  the  one  you  got  somewhere 
around  33  cents  a  pound,  and  the  other  was  up 
around  60  cents,  isn't  that  correct? 

A.     I  believe  that  is  correct. 

Q.  So  in  1955  you  didn't  know  how  much  long 
staple  cotton  you  were  trying  to  destroy? 

A.     I  never  received  a  notice. 

Q.  I  know  that.  But  you  said  you  disked  the 
ends  of  the  fields?  A.     That  is  correct. 

Q.     Did  you  destroy  both  Pima  and  short  staple  ? 

A.     Yes. 

Q.  All  right.  How  much  long  staple  did  you  in- 
tend to  destroy? 

A.    Well,  I  didn't  have  a  set  figure  in  mind. 

Q.     All  right.  You  never  paid  any  attention  to 
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the  entries  on  your  marketing  card  which  showed 
how  much  you  were  planted,  purportedly  showed 
how  much  you  were  planted,  and  how  much  you 
were  allotted'? 

A.     That  is  correct.  In  what  year?  [373] 

Q.     1955,  1956,  1954,  any  of  them. 

A.     That's  correct. 

Q.  So  you  never  paid  any  attention  to  any  of 
the  years,  then,  or  did  you  just  check  1954? 

A.  I  don't  remember  checking  them  at  the  time, 
any  time. 

Q.  All  right.  Now,  in  1956  you  received  an  allot- 
ment notice  which  gives  you  your  original  allot- 
ment, the  allotment  for  that  Pinal  County  farm. 

Thereafter,  did  you  not  receive  a  revised  allot- 
ment notice  bringing  the  total  up  to  what  you 
thought  you  had  secured  from  Burns? 

A.  No.  I  am  not  sure  that  I  did.  Do  you  mean 
the  white  copy? 

Q.  Yes,  if  you  have  a  white,  or  a  yellow,  or  any 
other  number,  I  would  be  glad  to  see  it. 

A.  No.  I  am  not  sure  that  I  have  received  a  re- 
vised copy. 

Q.  Well,  this  19  for  identification,  or  this  19 
you  have  identified  for  your  counsel,  that  is  the  one 
you  turned  over  to  the  agents,  wasn't  it  ? 

A.     This  is  the  Notice  of  Allotment,  yes. 

Q.  That  is  the  one  you  turned  over  to  the  agents, 
isn't  it?  A.     I  believe  so. 

Q.  That  is  the  one  that  your  counsel  had  you 
identify  awhile  ago,  isn't  it?  [374] 
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A.    Yes,  sir. 

Q.  Ill  other  words,  this  one  is  dated  December 
1st,  1955,  sent  to  the  farmer  telling  him  what  his 
allotment  for  the  coming  year  will  be,  for  the  1956 
crop  year,  for  Ui)land  cotton,  you  are  going  to  have 
306.7  acres  of  cotton  allotment  ?  A.     Yes,  sir. 

Q.  That  is  what  these  notices  are  designed  to 
do,  isn't  it?  A.    Yes. 

Q.  All  right.  Now,  you  wanted  to  get  additional 
allotment  over  and  above  your  306.7,  so  you  went 
to  Short  about  the  Bums  place,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  that  year  you  were  only  able  to  secure 
60  acres  of  cotton  allotment,  wasn't  it?  When  I  use 
these  terms  "60",  if  it  is  60  point  something  or 
other,  I  am  not  going  to  hold  you  to  the  exact 
fraction. 

A.  Short  said  that  Bums  had  an  allotment  of 
60  acres,  short  staple  allotment. 

Q.     About  60  acres?  A.     Yes. 

Q.  Thereafter,  did  you  ever  receive  any  notice 
similar  to  this  w^hich  Avould  show  that  you  had  an 
allotment  of  366.7  acres  of  cotton  allotment? 

A.  No,  sir,  I  don't  believe  I  did.  I  can't  find  it, 
anyway.  [376] 

Q.  In  other  words,  you  have  searched  your  rec- 
ords, haven't  you? 

A.  I  gave  them  all  the  records  that  I  could 
find,  or  thought  of  at  that  time. 

Q.  Incidentally,  where  did  this  sublease  come 
from  ? 
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A.  As  I  had  stated  before,  I  overlooked  that 
part  of  it.  I  mean,  I  forgot  to  give  it  to  the  agents. 

Q.  It  was  on  that  burean  drawer  there,  or  not 
bureau,  a  buffet  drawer  where  you  kept  your  pa- 
pers, wasn't  it?  A.     I  believe  so. 

Q.     And  it  was  in  that  same  place? 

A.  I  don't  know  whether  it  was  in  the  same 
drawer  or  not. 

Q.  That  is  this  Defendant's  Exhibit  I.  Mr. 
Bums'  signature,  does  it  appear  thereon? 

A.     No,  sir,  it  does  not. 

Q'.     Joe  Short's  signature  as  witness? 

A.     No,  sir. 

Q.     And  that  other  gal's  signature,  as  witnessing  ? 

A.     No. 

Q.  But  this  was  all  done  at  the  same  time, 
w^asn't  it? 

A.    I  got  this  at  the  same  time  I  got  the  lease. 

Q.  You  got  this  at  the  same  time  you  got  the 
lease.  All  right.  Now,  in  1956,  how  much  did  you 
figure  you  had  planted  in  1956? 

A.  I  didn't  know  how  much  I  had  planted.  I 
knew  I  was — ^I  had 

Q.  You  knew  you  were  su])stantially  over- 
planted  ? 

A.     I  knew  I  had  some  overplanting. 

Q.  Even  including  Bums',  you  would  have  had 
an  allotment  of  366,  and  you  were  measured  100 
acres  over  that,  weren't  you? 

A.  I  was  told  that  it  was  measured  over,  yes. 
I  didn't  know. 
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Q.     How  much  did  you  think  you  had  planted? 

A.     I  didn't. 

Q.  You  didn't  know  how  much  you  were 
planted'?  A.     Not  for  sure,  no. 

Q.     How  much  did  you  intend  to  plant? 

A.     I  don't  know  that. 

Q.  You  don't  know  that  either.  All  right.  Here 
is  11-D.  It  shows  you  were  measured  477  acres, 
477.7  acres  of  cotton  allotment.  Not  cotton  allot- 
ment, acres  in  cotton.  Excuse  me.  And  your  allot- 
ment, even  with  the  Bums  thing,  was  366  some- 
thing. A.    Yes,  sir. 

Q.  Now,  we  have  heard  that  Mr.  Short  was 
supposed  to  have  told  you  that  you  were  substan- 
tially overplanted  around  Jime  or  July  of  1956. 

Do  you  remember  such  a  conversation  with  Joe? 

A.     No,  sir,  I  do  not. 

Q.  You  don't  remember  such  a  conversation,  or 
are  you  [377]  willing  to  go  so  far  as  to  say  it  did 
not  happen  ?  A.     In  June  ? 

Q.     In  June  or  July.  We  will  even  go  to  August. 

A.     I  believe  that  is  correct. 

Q.  In  June,  July,  or  August,  Short  never  told 
you  you  were  overplanted?  A.     No,  sir. 

Q.  All  right,  did  you  know  that  he  had  had  a 
stroke? 

A.     I  had  heard  that  he  had  a  stroke,  yes,  sir. 

Q.  All  right.  When  you  went  to  the  office,  there 
was  no  discussion  about  your  planting  condition? 

A.  No,  sir,  I  inquired  about  my  planting  con- 
dition. 
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Q.     And  what  were  you  told? 

A.  I  was  told  that  my  file,  or  my  measurement 
was  not  at  the  office. 

Q.     Oh.  When  did  you  first  inquire? 

A.  I  can't  specifically  set  a  date.  I  know  I  was 
in  there  along  in  June  and  July. 

Q.  You  were  in  the  office  in  June  or  July  to  find 
out  what  your  planted  condition  was  ? 

A.     Also  about  my  ACP  practice. 

Q.  You  were  doing  another  ditch  here  from  "B" 
across  to  here  (indicating  on  diagram)  ? 

A.     Yes,  I  believe  that  is  so. 

Q.  You  never  received  any  information  as  to 
your  planted  [378]  condition,  as  to  your  measure- 
ments ? 

A.     Not  imtil  way  late  in  December. 

Q.     Way  late  in  December? 

A.     December  28th,  I  believe. 

Q.  You  were  told  then,  whenever  you  went  in 
there  in  June  or  July,  that  your  form  could  not  be 
found?  A.     That  is  correct. 

Q.    By  whom  w^ere  you  told  ? 

A.  I  believe  it  was  either  Mrs.  Golsten  or  H.  L. 
Mathis. 

Q.  Did  you  contact  Short  at  all  about  the  con- 
dition of  your  measured  acres? 

A.  No,  he  was  not  in  the  office,  as  I  recall.  I 
don't  remember  seeing  him. 

Q.  At  the  time  that  you  received  your  Market- 
ing Card  for  1956,  you  knew  you  were  substantially 
overplanted,  didn't  you? 
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A.     I  knew  I  was  ovei^lanted,  yes,  sir. 

Q.  When  you  saw  ShoH  in  December  of  1956, 
what  was  your  conversation  wdth  him? 

A.     On  what  date? 

Q.  Well,  I  believe  any  date  in  December,  did 
you  see  Joe  Short? 

A.     I  believe  I  saw  him  on  the  19th. 

Q.     All  right.  What  did  you  see  him  about? 

Mr.  Whitney:     19th  of  what,  Mr.  Neely? 

The  Witness:    19th  of  December,  1956.  [379] 

Q.  (By  Mr.  Holohan)  :  What  did  you  go  to  see 
him  about? 

A.  I  was  in  the  office  not  necessarily  to  see  him, 
but  I  was  interested  in  my  ACP  program.  My  soil 
bank.  And  also  to  fuid  out  about  my  overplant,  my 
planting. 

Q.  To  find  out  about  your  overplant,  all  right. 
Let  us  skip  the  soil  bank  and  the  ACP,  and  go  to 
the  overplant. 

What  was  the  conversation  between  you  and 
Short  on  that? 

A.  He  met  me  in  the  outer  office  there.  Asked 
me  if  I  had  been  measured,  and  I  told  him 

Q.     This  is  in  December  of  1956? 

A.     That  is  correct. 

Q.     He  asked  you  if  you  had  been  measured  ? 

A.     Asked  me  if  I  had  been  measured. 

Q.  Yes.  That  is  something  that  happened  way 
back  in  June,  isn't  it?  A.     That  is  right. 

Q.     Go  ahead. 
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A.  And  I  told  him  to  the  best  of  my  knowledge 
that  I  hadn^t.  He  stated  that 

Q.    You  said  you  hadn't  been  measured? 

A.  Well,  I  am  getting  a  little  ahead  of  my  story 
there.  He  said  there  was  some  investigators  check- 
ing around,  and  he  wanted  to  know  if  they  had 
been  out  to  my  place,  and  I  told  him  that  as  far 
as  I  knew,  they  hadn't.  He  just  wanted  to  [380] 
know  if  they  had  measured  the  place,  and  I  told 
him 

Q.  He  wanted  to  know  if  they  had  measured  the 
place.  All  right,  go  ahead. 

A.  And  I  am  not  sure  at  that  time  he  told  me 
what  to  do  about  my  overplant,  or  not. 

Q,     Did  you  tell  him  you  were  overplanted? 

A.  I  believe  I  told  him  I  was  overplanted;  at 
that  time  I  thought  I  was  overplanted. 

Q.     Did  he  get  your  form,  the  578,  to  look  at? 

A.     No,  sir,  he  did  not. 

Q.  Now,  these  578's  again,  for  instance,  like 
11-D.  A.     Yes,  sir. 

Q.  Your  measured  acreage  over  in  the  various 
columns  here,  the  final  one  being  "G"  here,  show- 
ing your  final  measured  acres,  when  you  go  in  there 
and  sign  up,  you  haven't  been  paying  any  attention 
to  that,  huh? 

A.     I  didn't  pay  any  attention  to  this  one,  no. 

Q.  You  didn't  pay  any  attention  to  this  one, 
being  11-D  in  1956,  and  I  take  it  you  didn't  pay 
any  attention  to   the  one   in   1955? 

A.     I  don't  believe  so,  no,  sir. 
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Q.  When  Ma  this  and  Wolf  came  out  to  measure 
your  place  a  few  weeks  later,  in  December,  did  you 
ever  ask  them  whether  they  had  talked  to  Short 
before  they  came  to  measure  your  place  ? 

A.  I  asked  them  that  on  the  day,  I  believe  on 
the  day  that  [381]  they  came  to  measure  my  farm. 

Q.     All  right.  What  did  you  say  to  them? 

A.  I  wanted  to  know  if  they  knew  of  the  Bums 
allotment. 

Q.  Did  you  ask  them  whether  they  talked  to 
Short? 

A.  I  believe  I  asked  them  if  they  had  seen  Mr. 
Short. 

Q.  All  right.  Had  Joe  Short  suggested  to  you 
on  this  December  19th  meeting  tliat  you  request  a 
remeasurement  ? 

A.     I  am  not  positive  of  that,  no,  sir. 

Q.  Well,  they  have  it  in  your  statement  here, 
which  is  Grovemment's  Exhibit  24.  Short  was  there 
at  the  time, — I  am  reading  from  the  statement: 

"Short  was  there  at  the  time,  and  he  reminded 
me  that  I  was  ovei^lanted,  and  asked  me  if  I  had 
plowed  up  any  cotton.  I  told  him  I  had  not  de- 
stroyed any.  He  said  there  was  an  investigation 
going  on,  that  I  had  better  request  the  measure- 
ment, and  pay  the  penalty  of  the  excess  cotton." 

Do  you  remember  it  as  happening  that  way? 

A.     It  could  have.  That  may  be. 

Q.  Is  that  what  you  told  Mr.  Johnson  had  hap- 
pened? A.     I  believe  I  told  him. 

Q.    You  believe  you  told  him  that?  A.     Yes. 
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Q.  All  right.  "However,  I  did  not  plow  up  any 
cotton  after  talking  to  Short  on  the  19th,  because 
I  had  already  [382]  started  the  picking  by  that 
time,  and  it  was  too  late." 

Did  you  tell  Johnson  that? 

A.     Yes,  I  believe  so. 

Q.  And  that  was  correct,  wasn't  it?  This  was 
well  into  December?  A.    Yes. 

Q.  Now,  your  counsel  made  reference  again  to 
the  statement.  Government's  Exhibit  24,  in  which 
this  sentence  was  read,  and  I  didn't  get  an  answer 
to  that: 

"I  guess  I  thought  I  might  get  by  without  plow- 
ing up  my  excess  cotton  in  1956." 

Did  you  make  such  a  statement  to  Mr.  Johnson? 

A.  I  made  that  statement,  I  believe  I  said  that 
I  thought  I  might  get  by  without  plowing  up  any 
of  my  cotton  until  a  penalty  was  assessed  me. 

Q.     Is  that  the  way  you  told  it  to  him? 

A.     I  am  not  sure.  I  Avasn't  sure. 

Q.     But  that's  what  you  meant? 

A.     Yes,  sir. 

Q.  Regarding  this  penalty  business,  then,  you 
were  at  all  times  willing  to  pay  the  penalty,  any 
penalty  that  was  assessed  against  the  land? 

A.     Against  the  land. 

Q.    AYell,  assessed  for  the  ovei^olant? 

A.  Yes,  I  paid  an  overplant  in  Maricopa  County, 
and  I  would  have [383] 

Q.  I  mean,  you  were  willing,  then,  to  pay  the 
penalty  for  the  1956  overplant,  too?  A.    Yes. 
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Q.  In  other  words,  the  answer  to  your  last  ques- 
tion is A.    Yes,  sir. 

Q.  All  right.  Then  the  only  reason  that  you 
didn't  fill  out  the  forms  that  your  counsel  intro- 
duced in  evidence  is  because  he  wouldn't  let  you 
do  it,  isn't  that  right  1  A.     That  is  correct. 

Q.  Because  you  didn't  have  anything  to  hide, 
did  you?  A.     No,  sir. 

Q.  That  all  the  information  that  could  have 
been  put  into  those  forms  would  be  similar  to  that 
which  you  are  telling  us  here  today.  It  would  have 
been  similar  to  that  that  you  already  told  the 
agents'?  A.     Yes,  sir. 

Q.  Now,  you  paid  $20  an  acre  in  1955  for  the 
short  staple  extra  allotment  from  Short? 

A.     Yes,  sir. 

Q.  That  was  a  bargain  price  in  1955,  too,  wasn't 
it?  A.     Yes. 

Q.  It  was  not  unconm^ion  for  people  to  pay  $60 
an  acre  to  lease  land  for  combination  purposes, 
was  it? 

A.  No,  sir.  I  don't  know  exactly  what  the  market 
price  was.  [384] 

Q.  You  say  you  don't  know  what  it  was.  Wasn't 
it  a  matter  of  common  knowledge  down  in  Pinal 
Coimty?  A.     Not  to  my  knowledge,  no. 

Q.     It  was  not  to  your  knowledge? 

A.  Not  to  my  knowledge,  no.  I  knew  some  that 
had  gone  for  $35  and  $40. 

Q.     So  you  knew  of  specific  instances  when  they 
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were  drawing  $15  to  $20  more  than  you  were  hav- 
ing to  pay?  A.    Yes,  sir. 

Q.     So  in  1956,  you  had  to  pay  $25  an  acre? 

A.     Yes,  sir. 

Q.  And  again  you  have  testified  you  considered 
that  a  bargain? 

A.  That  is  the  price  that  the  Bums  farm  allot- 
ment went  at. 

Q.  And  you  considered  they  were  charging  too 
little  for  it,  didn't  you  say  that? 

A.  I  stated  that  I  thought  it  was  wortli  more, 
yes. 

Q.  And  that  is  why  this  extra  money  was  thrown 
in  the  till?  A.     Yes,  sir. 

Q.  Again  referring  to  your  statement  on  that 
matter : 

"To  the  best  of  my  recollection  at  this  time,  the 
rate  asked  by  Short  for  1956  was  $25  per  acre,  and 
I  added  $250  to  the  check  to  assist  Short  with  [385] 
hospital  expenses,  as  I  had  heard  that  his  wife 
was  going  to  have  an  operation.  I  was  willing  to 
pay  the  higher  price  per  acre  because  I  left  that 
the  allotment  was  worth  more  in  1956  than  I  had 
been  paying." 

Did  you  tell  Mr.  Johnson  that? 

A.    Yes.  I  believe  that  is  correct. 

Q.     Do  you  agree  with  that  at  this  time  ? 

A.  Yes,  I  believe  it  is  worth  more  than  I  had 
been  paying. 

Q.  Did  you  also  add  $250  to  the  check  to  assist 
Short  Vvdth  hospital  expenses? 
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A.  I  added  $250  to  the  check  because  I  felt  that 
the  cotton  lease  was  worth  more  than  that. 

Q.  Did  you  tell  the  agent  you  had  added  the 
$250  to  assist  Short  with  his  hospital  expenses'? 

A.     I  may  have. 

Q.  All  right.  Approximately  how  many  times 
were  you  interviewed  hy  Mr.  Johnson,  either  alone 
or  in  company  with  Mr.  Kennedy  ? 

A.     Two  or  three  times. 

Q.     It  w^ould  be  a  lot  more  than  that,  wouldn't  it  ? 

A.     Possibly,  yes. 

Q.  There  was  two  times  in .  January  alone, 
weren't  there?  A.     Three  or  four. 

Q.     And  probably  five  or  six? 

A.     Well,  I  never  kept  track  of  them,  no,  sir. 

Q.  All  right.  Now,  in  these  years  when  you  had 
the  conversations  with  Short  about  getting  the  extra 
allotment,  particularly  the  years  1955  and  1956,  I 
will  start  v/ith  1956,  this  is  for  the  crop  year  1956, 
for  which  you  paid  him  in  December  of  1955. 

A.    Yes,  sir. 

Q.  Now,  when  you  paid  him  in  December  of 
1955,  you  had  already  received  your  allotment  notice 
for  the  1956  crop  year,  showing  what  your  allot- 
ment was,  hadn't  you? 

A.     I  believe  that  form  showed  that. 

Q.  Yes.  It  is  dated  December  1st,  and  to  the 
best  of  your  recollection,  you  had  already  received 
that  before  you  paid  Short  for  the  extra  allot- 
ment that  you  w^ere  to  get  for  1956? 

A.     The  dates  indicate  that,  yes. 
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Q.  Is  that  to  the  best  of  your  recollection,  too? 
Do  you  find  any  reason  to  disagree  with  the  dates 
at  all? 

A.  Well,  when,  I  believe  I  called  Mr.  Short  at 
the  office,  and  asked  him  sometime  prior  to  this. 

Q.     Sometime  prior  to  December  9th,  1955? 

A.  Yes.  If  the  Bums  farm  was  going  to  be 
available  for  lease. 

Q.  And  having  received  an  affirmative  an- 
swer   A.     He  didn't  at  that  time. 

Q.    I  see. 

A.  Stating  that  he  had  to  get  in  contact  with 
Mr.  Burns  [387]  and  find  out  if  it  was  available, 
and,  if  so,  how  much. 

Q.  Now,  in  1955,  or  1954,  for  the  crop  year 
1955,  your  check  is  dated  in  November  of  that  year? 

A.     Yes,  sir. 

Q.  Now,  do  you  recall  whether  you  had  already 
received  your  allotment  notice  for  the  1955  year 
by  that  time?  A.     No,  I  do  not  recall. 

Q.  I  will  hand  you  the  allotment  notice  for  that 
year.  Government's  Exhibit  18-A,  which  is  dated 
November  12,  1954.  A.     Yes,  sir. 

Q.  All  right,  did  you  pay  Short  for  allotment 
before  you  got  your  notice,  then? 

A.     No.  This  is  November  12th. 

Q.     And  this  is  November  22nd. 

A.     And  November  22nd. 

Q.  Then,  to  the  best  of  your  recollection,  you 
had  your  allotment  notice,  and  then  you  paid  Short 
for  extra  allotment,  is  that  correct? 
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A.     For  the  Bums  lease. 

Q.  For  the  Burns  lease.  Then  if  you  already 
had  your  allotment  notice,  then  this  ink,  of  course, 
was  placed  on  there  sometime  thereafter,  wasn't  it? 

A.  I  don't  know  what  time  it  was  placed  there. 
I  don't  recall. 

Q.     Did  you  place  it  on  there? 

A.     No,  sir.   [388] 

The  Court:  We  will  have  our  afternoon  recess. 
(Recess.) 

The  Court:    You  may  continue. 

Q.  (By  Mr.  Holohan)  :  During  the  recess,  Mr. 
Neely,  you  may  have  had  a  little  chance  to  reflect, 
and  so  forth.  Are  you  satisfied  with  your  testimony 
on  the  ACP  that  you  have  given  me? 

A.     In  reference  to  what? 

Q.     1954. 

A,  Well,  it  is  a  little  hazy.  I  mean,  that  covers 
lots  of  things. 

Q.  In  other  words,  according  to  your  version 
on  your  land  leveling,  you  have  an  application  be- 
ing made  for  land  leveling  practice  which  was  al- 
ready finished,  and  the  documents,  the  file,  show 
inspections  having  been  made  sometime  in  the  sum- 
mertime ? 

A.  Well,  if  they  indicated  that,  it  isn't  to  my 
1-Qiowledge. 

Q.  So,  in  other  words,  your  land  leveling  was 
done  early  in  1954,  and  I  believe  you  stated  the 
month  as  April  when  it  was  finished.  In  fact,  you 
were  planted  in  April,  1954? 
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A.  I  don't  know  whether  it  was  completed,  prac- 
tically through. 

Q.  You  were  practically  through  planting  in 
April,  1954?  A.     Yes.   [389] 

Q.  This  is  11-E,  which  is  a  notice  of  farm  acre- 
age allotment  for  the  year  1956,  but  it  was  dated 
December  1st,  1956.  A.    Yes,  sir. 

Q.  Do  you  remember  Mr.  Mathis,  H.  L.  Mathis, 
testifying  earlier  in  the  case  about  the  preparation 
ol  that  notice?  A.     Somewhat,  yes. 

Q.     Did  you  ever  receive  the  white  copy  of  that? 

A.  I  couldn't  swear  to  that.  I  could  have,  and 
it  could  have  been  misplaced.  I  must  have,  though. 

Q.     You  must  have  ?  A.     Yes. 

Q.     Why? 

A.    Because  this  is  a  chiplicate  copy  of  it. 

Q'.  That  is  dated  December  1st,  1956.  You  had 
received  your  notice  of  cotton  allotment  for  the 
1956  crop  year  in  December  of  1955,  right? 

A.     Yes,  sir. 

Q.  Now,  we  have  this  one  v/hich  Mathis  has 
described  as  being  made  out  at  the  direction  of 
Joe  Short  in  December  of  1956,  or  around  that  pe- 
riod, November  or  December. 

A.  I  know  nothing  of  it.  I  don't  know  how  come 
it  was,  I  don't  know  anything  that  went  on  in  that 
office. 

Q.  Did  you  get  the  white  copy,  is  all  I  am  in- 
terested in? 

A.     I  can't  swear  to  it.  I  can't  find  it,  if  I  did. 

Q.     That  would  be  an  unusual  thing,  to  receive 
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your  revised  [390]  notice  while  you  were  picking 

the  1956  crop,  wouldn't  if? 

A.     It  seems  to  me  to  be,  yes. 

Q.     It  would  be  unusual,  wouldn't  it? 

A.    Yes. 

Q.  Then  you  have  never  been  able  to  find  a 
w^hite  copy  that  would  correspond  to  this? 

A.     If  one  was  mailed,  no. 

Q.  To  the  best  of  your  recollection,  do  you  ever 
remember  receiving  such  a  copy? 

A.     I  can't — I  just  don't  know. 

Mr.  Holohan:    Your  witness. 

Redirect  Examination 

Q.  (By  Mr.  Whitney)  :  Just  a  question  or  two, 
Mr.  Neely.  You  never  got  paid  for  land  leveling 
practice  in  Pinal  County  for  the  year  1954,  for 
land  leveling  practice? 

A.     No,  sir,  I  don't  believe  I  did. 

Q.  But  you  did  some  land  leveling  in  the  early 
part  of  1954? 

A.    Yes.  We  leveled  Field  Number  4. 

Q.  And  wasn't  that  turned  down  as  being  sub- 
standard? Do  you  know  what  I  mean  by  sub- 
standard ? 

A.    Yes.  It  could  have  been,  yes,  sir. 

Q.     Well,  it  was  turned  down,  anyway?  [391] 

A.     Yes,  sir,  it  was  turned  down. 

Q.     By  whom? 

A.     I  can't  recall  the  field  man's  name. 

Q.     Did  he  talk  to  you  about  it? 
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A.  It  was  either  he  or  Ray  Bates,  I  don't  recall 
which  one. 

Q.    AYho  is  Ray  Bates  ?  A.    He  is  the  head. 

Q.    Head  of  the  office?  A.     ACP  office. 

Q.     ACP  Program?  A.     Yes. 

Q.  Well,  whoever  talked  to  you,  what  did  they 
tell  you  was  wrong  with  them,  or  if  you  remember  ? 

A.  As  I  recall,  we  had  to  do  a  little  more  work 
on  it. 

Q.     And  it  was  too  late  to  do  it? 

A.  No,  it  wasn't  too  late,  it  was  that  I  just 
wanted  to  get  the  crop  in  as  soon  as  possible,  and 
not  wait  on  the  rechecking  of  the  surveyors. 

Q.  In  other  words,  if  you  had  done  that  little 
more  work  thaf  they  required,  then  waited  for  them 
to  check  on  it  again,  it  would  be  too  late  to  have 
planted  your  crop,  is  that  what  you  mean? 

A.     It  would  have  been  a  later  crop,  yes. 

Q.  Now,  with  reference  to  this  exhibit  that  Mr. 
Holohan  asked  you  about.  Defendant's  Exhibit  F 
in  e^ddence,  which  is  [392]  a  letter  dated  October 
11,  1957,  from  Mr.  Elsberry,  with  the  forms  at- 
tached, do  you  remember  bringing  that  letter  and 
those  forms  to  my  office? 

A.    Yes,  sir,  I  do. 

Q.  Do  you  remember  what  I  said  to  you  at  that 
time  ? 

A.  You  said,  "Let  me  take  care  of  this,"  I 
believe. 

Q.     In  other  words,   didn't  I  tell  you  that  the 
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indictment  had  been  returned,  and  not  to  sign  any- 
thing? A.     Yes,  sir,  that  is  correct. 

Q.  I  think  you  testified  on  direct  examination 
that  in  1953,  after  the  destruction  of  some  cotton, 
that  you  had  thought  you  were  in  compliance,  is 
that  correct?  A.     1953? 

Q.     No,  1955.  A.     Yes,  sir. 

Mr.  Whitney :    That  is  all. 

Mr.  Holohan :    We  have  nothing  further. 

The  Court:    That  will  be  all. 

Mr.  Stanfield:    No  questions  of  this  witness. 

(Witness  excused.) 
Mr.  Whitney:    I  call  Mr.  Davis.  [393] 

TOM  DAVIS 

called  as  a  witness  in  behalf  of  the  Defendant  Neely, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Whitney) :  Will  you  state  your 
name,  please?  A.     Tom  Davis. 

Q.  And  you  are  the  office  manager  of  the  Stabi- 
lization  

A.  Pinal  County  Agricultural  Stabilization  and 
Conservation,  yes,  sir. 

Q.     At  Casa  Grande?  A.    Yes. 

Q.    And  you  have  charge  of  all  the  records  there  ? 

A.    Yes,  sir. 

Q.  And  have  you  the  records  for  1953  and  1954, 
with  reference  to  ACP  practices? 
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A.     I  have  the  1954. 

Q.  And  those  records  are  part  of  the  records 
kept  in  the  ordinary  course  of  business? 

A.    Yes,  sir. 

Mr.  Whitney:  May  I  have  these  marked  just  for 
identification  pui^poses,  for  the  record. 

(Documents  marked  for  identification.) 

Q.  (By  Mr.  Whitney) :  Mr.  Davis,  for  the  pur- 
pose of  the  [394]  record  here,  I  am  handing  you 
Defendant's  Exhibits  N,  O,  P,  and  Q  for  identi- 
fication. 

Those  are  the  records  that  you  testified  were  part 
of  the  records  of  the  office? 

A.    Yes,  sir. 

Q.    At  Casa  Grande?  A.    Yes,  sir. 

Q.  And  they  are  kept  in  the  ordinary,  I  mean, 
in  the  regular  course  of  business  of  that  office? 

A.    Exhibits  O,  P,  and  Q,  yes,  sir. 

Exhibit  N  is  an  outdated  performance  handbook 
which  is  still  retained  there,  but  it  is  not  a  portion 
of  the  official  records. 

Q.    But  it  is  in  use,  isn't  it? 

A.  It  was  no  longer  used.  It  is  merely  being 
retained  as  one  that  was  used. 

Q.  But  it  was  used  in  the  ordinary  course  of 
business?  A.    Yes,  sir. 

Q.  And  it  was  in  the  regular  course  of  business 
to  keep  those  documents  there  in  the  manner  they 
are  kept?  A.     These  documents? 

Q.    Yes,  sir,  that  is,  0,  P,  and  Q? 

A.     O,  P,  and  Q,  yes,  sir. 
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Q.    How  about  N  at  the  time? 

A.  At  that  time.  At  that  time,  I  couldn't  say, 
sir.  [395] 

Q.  What  time  did  you  say  that  you  first  went 
there  to  work?  A.     February  of  this  year. 

Q.     February  of  1958  ?  A.    Yes,  sir. 

Mr.  Whitney:    That  is  all. 

The  Court:    Is  that  all  from  this  witness? 

Mr.  AVhitney:  I  offer  Defendant's  Exhibits  N, 
O,  P,  and  Q  in  evidence. 

Mr.  Holohan:  Objection.  Absolutely  no  founda- 
tion. 

Mr.  Whitney:  Well,  that's  right.  Probably  you 
are  right  about  that.  I  will  get  that  later.  That's  all 
Mr.  Davis. 

Mr.  Hays:    May  this  mtness  be  excused? 

Mr.  Whitney:    I  think  so. 

The  Court:    You  are  excused. 
(Witness  excused.) 

Mr.  Whitney:     That  is  all. 

Mr.  Stanfield:  If  the  Court  please,  at  this  time 
I  would  like  to  request  an  early  recess  on  the  basis 
that  Mr.  Short,  whom  I  planned  to  call  as  a  vnt- 
ness  this  afternoon,  is  not  feeling  too  well,  of  course, 
with  the  Court's  indulgence. 

The  Court:  All  right.  We  will  suspend  until  ten 
in  the  morning.  Keep  in  mind  the  Court's  admoni- 
tion.  [396] 

(Thereupon  an  adjournment  was  taken  to  the 
following  morning,  Wednesday,  September  17, 
1958,  at  ten  o'clock  a.m.)  [397] 
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Court  convened  pursuant  to  adjournment. 
The  Court:    You  may  continue  with  the  trial  of 
this  case. 

Mr.  Stanfield:    I  call  Ralph  Ashburn. 

RALPH  ASHBURN 

called  as  a  witness  in  behalf  of  the  Defendant 
Short,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.     (By  Mr.  Stanfield)  :    What  is  your  name? 

A.     Ralph  Ashburn.  [398] 

Q.    Where  do  you  live?  A.     Casa  Grande. 

Q.    How  long  have  you  lived  there  ? 

A.     I  have  been  there  since  1941. 

Q.     What  is  your  trade  or  occupation? 

A.     In  the  crop  finance  business. 

Q.     I  might  ask  with  whom? 

A.    What's  that? 

Q.     With  whom  are  you  employed  ? 

A.     Casa  Grande  Cotton  Finance  Company. 

Q.  Are  you  acquainted  with  the  Defendant  here, 
Joe  L.  Short?  A.     Yes,  sir. 

Q.     How  long  have  you  known  Mr.  Short  ? 

A.  I  have  known  him  since  he  has  been  in  Casa 
Grande,  I  believe  1953  or  1954.   1953,  I  believe  it  is. 

Q.  Is  there  any  particular  capacity  in  which 
you  have  known  him? 

A.     Yes,  in  financing  the  crops  in  that  area,  and 
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particularly  cotton,  we  have  quite  a  little  dealings 
with  the  triple  A  office  on  allotments  and  acreage 
there  in  respect  to  crop  financing. 

Q.  Do  you  know  Mr.  Short's  general  reputation 
in  the  community  for  truth  and  veracity? 

A.    Yes,  I  do. 

Q.     And  what  is  that  reputation,  good  or  bad? 

A.    Very  good,  so  far  as  I  know,  yes.  [399] 

Q'.  Do  you  know  Mr.  Short's  reputation  in  the 
community  for  honesty  and  integrity? 

A.  Well,  I  think  it  has  all  been  very  good,  as 
far  as  any  dealings  with  him. 

Mr.  Stanfield:    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Hays)  :  Does  the  Defendant  Short's 
brother  have  an  interest  in  that  company  you  work 
with? 

A.     No,  sir,  he  has  no  interest. 

Q.     Is  he  employed  there? 

A.     He  is  employed,  yes,  sir. 

Mr.  Hays:    That  is  all. 

The  Witness:  He  isn't  employed  by  the  Casa 
Grrande  Cotton  Finance  Company,  I  might  add.  He 
is  with  the  Gin  Department. 

Mr.  Hays:    That  is  all. 

Mr.  Whitney:     No  questions. 

Mr.  Stanfield:  May  this  witness  be  permanently 
excused  ? 

The  Court :    He  may  be. 

(Witness  excused.)   [400] 
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Mr.  Stanfield:    Mr.  Short,  please. 

JOE  L.  SHORT 

Defendant  herein,  called  as  a  witness  in  his  own 
behalf,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.     (By   Mr.   Stanfield) :     Will   you   state   your 
name,  please.  A.     Joe  L.  Short. 

Q.  You  are  the  Defendant  Joe  L.  Short  in  this 
case  ?  A.    Yes. 

Q.     Mr.  Shoii:,  can  you  hear  me  well  enough? 

A.     Just  barely  hear  you,  Mr.  Stanfield. 

Q.  You  were  one  of  the  defendants,  or  you  are, 
are  you  not?  A.     Yes,  sir. 

Q.     Are  you  married,  Mr.  Short? 

A.  Yes,  I  have  a  wife  and  two  daughters,  one 
of  them  13,  one  of  them  15. 

Q.     Where  do  you  live? 

A.  I  live  at  a  pul)lic  housing  project  between 
Casa  Grande  and  Coolidge. 

Q.     Where  were  you  bom,  Mr.  Short  ? 

A.     I  was  born  in  Oklahoma.  [401] 

Q.     Where  did  you  grow  up? 

A.     I  was  raised  in  Oklahoma. 

Q.  You  were  employed,  I  believe,  by  the  Pinal 
County  ASC  Office  during  the  years  1953,  part  of 
1953  and  1954,  1955,  and  most  of  1956? 

A.    Yes. 

Q.  And  what  employment  did  you  have  with 
this  office? 

A.     I  started  as  a  clerk,  and  among  my  other 
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duties,  I  was  put  in  charge  of  the  ACP  in  1953, 

and  then  about  in  May,  1954,  I  became  the  office 

manager. 

Q.  When  you  worked  for  the  ASC  office,  indi- 
rectly you  worked  for  the  Department  of  Agricul- 
ture, did  you  not?  A.     Yes. 

Q.  Had  you  previously  to  1953  been  employed 
by  the  De]Dartment  of  Agriculture?  A.    Yes. 

Q.     Where,  and  in  what  capacity? 

A.  In  Stevens  County,  Oklahoma.  I  think  I 
started  there  in  1938  as  a  clerk  on  the  Range  pro- 
gram, and  later  I  was  made  a  permanent  emx>loyee, 
and  worked  there  until  1940,  when  I  went  into  the 
Army. 

Q.  Were  you  eventually  separated  from  the 
Army?  A.     Yes. 

Q.  Do  you  recall  the  circumstances  of  your  sepa- 
ration from  the  Army?  [402] 

A.  Yes,  sir.  I  had  a  jeep  accident,  and  was  in 
the  hospital  for  awhile,  and  went  before  a  board 
of  officers,  and  they  retired  me  from  the  Army,  and 
discharged  me  mthout  pension. 

Q.     When  did  these  events  occur? 

A.     In  1943. 

Q.     I  didn't  hear  you.  A.    In  1943. 

Q.  Did  you  receive  an  honorable  discharge,  or 
otherwise?  A.     An  honorable  discharge. 

Q.  Were  you  subsequently  employed  in  some- 
thing besides  the  Army,  then? 

A.  Yes.  After  I  came  out  of  the  Army,  I  worked 
as  a  well  logging  engineer,  as  a  salesman,  both  at 


II 


United  States  of  America  367 

(Testimony  of  Joe  L.  Short.) 

home  and  traveling  on  the  road,  and  then  worked 

in  a  woodworking  shop,  a  cabinet  shop. 

Q.  What  is  the  extent  of  your  education,  Mr. 
Short? 

A.  I  have  about  a  high  school  education,  and 
two  years  of  college. 

Q.  Now,  specifically  what  was  your  job  with  the 
ASC  office  when  you  first  were  employed  in  1953? 

A.  First  was  as  a  clerk,  and  I  was  also  put  in 
charge  of  the  ACP  program,  among  other  duties. 

Q.  How  long  were  you  in  charge  of  that  pro- 
gram? 

A.  Well,  the  ACP  was  a  pretty  good  job,  [403] 
I  mean,  there  was  lots  of  work  to  do,  and  the  cot- 
ton allotments  come  on,  and  it  was  decided  that 
they  would  hire  somebody  else,  that  is,  the  office 
manager  decided  that  we  would  hire  somebody  else, 
and  for  awhile  she  worked  under  me,  and  then  the 
ACP  program  was  turned  over  to  her. 

I  think  I  was  in  charge  of  the  ACP  program  up 
until  the  first  of  May,  1954. 

Q.  Now,  what  was  your  salaiy  as  an  employee 
of  the  Department  of  Agriculture  in  these  jobs,  Mr. 
Short? 

A.  I  started  at  $275  a  month,  and  then  when 
I  was  made  office  manager,  I  was  getting  $345  a 
month,  and  then  in  July,  1956,  I  think  that  is  the 
date,  it  was  raised  to  $450  a  month. 

Q.  Now,  would  you  by  way  of  explanation,  so 
that  the  Jury  may  have  an  opportunity  to  under- 
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stand  the  situation,  briefly  explain  the  function  of 

the  ASC  Office,  if  you  know. 

A.  Well,  the  ASC  Office  goes  back,  and  it  is  a 
line  of  temporary  agencies.  It  started  in  the  early 
thirties. 

At  that  time  it  was  called  the  Bankhead  Plan. 

Mr.  Holohan:  We  will  object  to  going  into  all 
this.  We  believe  it  is  innnaterial  at  this  time. 

The  Court:    All  right,  sustained. 

Mr.  Stanfield:  If  the  Court  please,  I  would  like 
to  have  this  witness  testify  on  defining  what  the 
ASC  Committee  is. 

The  Court:  All  right,  during  the  time  he  was 
there.  [404]  We  can't  go  clear  back  into  the  thirties. 

Q.  (By  Mr.  Stanfield)  :  Mr.  Short.,  during  the 
period  you  were  so  employed  as  office  manager, 
briefly  would  you  outline  the  organizational  plan  of 
the  ASC? 

A.  Well,  the  office  manager  hires  the  employees 
of  the  County  Office,  and  he  is  in  charge  of  several 
different  programs. 

Among  those  was  the  ACP  program,  the  cotton 
program,  the  cotton  marketing  quota  program,  the 
emergency  wool,  the  CCC  loans  and  credits,  and 
sometimes  we  had  an  emergency  feed  program. 

And  then  he  had  to  administer  the  administra- 
tion of  the  office,  including  budgets  and  salaries, 
and  stuff  like  that. 

Q.  Do  you  recall  during  your  stay  there  who  the 
County  Committeemen  were? 

A.     Yes,  sir.  When  I  first  went  to  work,  it  was 
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Mr.   Robert   Hamilton,   John   Beggs,  and   Rodney 

Elsberry. 

In  1954  it  was  changed,  and  Johnnie  Beggs,  Rod- 
ney Elsberry,  and  Henry  D.  Haley  were  the  County 
Committee  until  the  time  I  resigned. 

Q.  Would  you  briefly  describe  what  your  partic- 
ular duties  as  office  manager  were  during  the  time 
you  were  so  employed? 

A.  Well,  of  course,  as  I  said  before,  I  was  in 
charge  of  all  these  programs.  Part  of  the  time,  I 
delegated  part  of  the  [405]  authority  to  somebody 
else,  but  I  wasn't  a  policy  maker. 

The  Coimty  Committee  is  the  policy  maker.  So 
when  the  County  Committee  decided  what  would 
be  their  opinion  on  a  certain  case,  if  other  cases 
come  up  I  could  handle  it  in  the  same  way. 

Q.  Now,  with  respect  to  the  cotton  allotment 
program,  I  believe  you  said  you  were  responsible 
for  that,  for  the  administration  of  that  program, 
did  you  not?  A.     Yes. 

Q.  Briefly,  but  specifically,  what  were  your  du- 
ties in  connection  with  that? 

A.  Well,  of  course,  the  cotton  allotment  program 
comes  down  from  the  State  Committee.  As  far  as 
the  County  Office  is  concerned,  I  had  to  check  the 
County  total  allotment  to  see  if  it  was  what  we 
thought  was  correct. 

Then  the  County  Committee  decided  how  much 
they  would  put  into  a  reser\'e.  The  rest  of  it  I  will 
prolDably  call  a  computed  acreage  allotment.  Our 
allotment,  that  part,  of  the  allotment  was  divided 
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among  the  farms  on  different  formulas,  and  these 

foiTnulas  resulted  in  a  factor  which  was  applied 

to  the  different  deals  that  went  to  make  up  this 

formula. 

Then  the  County  Committee  gave  me  a  formula 
for  the  reserve.  I  added  that  to  the  farms'  allot- 
ment, and  then  the  County  Committee  had  to  ap- 
prove all  of  it. 

Then  we  made  the  cotton  allotment  notice.  [406] 
They  had  to  approve  those.  Of  course  we  sent  those 
cotton  allotments  out. 

After  that,  there  is  time  for  appeal,  and  on  an 
appeal  they  would  usually  come  into  the  office  and 
talk  to  me,  most  of  the  time.  Once  in  a  while  they 
would  talk  to  somebody  else,  and  come  to  me  later. 

Some  of  those  appeals  went  to  the  County  Com- 
mittee. Some  of  those  went  to  the  Review  Board. 

If  it  was  going  to  the  Review  Board,  we  had  cer- 
tain forms  to  make  out. 

If  it  was  going  to  the  County  Committee,  I  would 
make  notes  and  explain  it  to  the  County  Commit- 
tee, and  lots  of  times  have  the  farmers  come  before 
the  County  Committee. 

Let's  see.  About  the  next  thing  was  the  Review- 
ing Committee. 

I  sat  with  the  Reviewing  Committee,  and  in  fact 
transcribed  all  of  their  hearings.  I  made  their  de- 
terminations out,  in  fact,  their  findings  and  deter- 
minations, and  that  had  to  go  out. 

At  about  that  time,  the  farmers  were  changing 
their  croplands,  or  buying  new  farms,  leasing  new 
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farms,  or  something  like  that,  and  then  you  get  into 

the  reconstitutions. 

.    And  also  in  that  county  we  had  a  release  and 

reapportionment  that  was  coming  up  at  that  time. 

And  that  goes  on  until  it  is  time  that  the  cotton 
[407]  has  been  planted.  Then  we  started  measurrng, 

Q.     You  spoke  of  reviews  and  appeals,  Mr.  Short. 

Have  you  known  in  the  various  years  that  you 
were  office  manager,  how  many  appeals  were  heard 
by  the  Review  Committee  in  your  county? 

Mr.  Holohan:    I  object  to  that  as  immaterial. 

The  Court:    Sustained. 

Q.  (By  Mr.  Stanfield)  :  You  were  speaking,  Mr. 
Short,  about  the  measurement.  What  time  of  year 
is  the  first  measurement  usually  done? 

A.  Well,  usually  it  starts  in  June.  As  soon  as 
school  is  out. 

Q.    Who  does  the  measuring? 

A.  We  hired  some  part-time  employees,  and,  of 
course,  the  wages  that  we  could  pay,  we  couldn't 
hire  engineers,  and  stuff  like  that,  but  we  hired 
high  school  boys  most  of  the  time. 

Q.  Were  there  instances  ever  when  the  measure- 
ments were  incorrect? 

A.  Well,  in  the  first  month,  of  course,  when  you 
are  hiring  a  new  bunch  of  measuring  boys,  you  are 
going  to  make  some  mistakes  in  the  first  month.  I 
would  say  25  percent  of  them  have  mistakes  in 
them. 

Of  course,  the  regulations  say  we  check  them,  so 
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we  checked  them,  so  after  the  first  month  I  imagine 

the  mistakes  would  be  10  percent,  or  less.  [408] 

Q.  During  the  years  in  which  you  were  the  of- 
fice manager,  what  was  your  annual  budget,  if  you 
know  ? 

Mr.  Holohan:    I  object  to  that  as  immaterial. 

The  Court:  I  don't  see  the  materiality  of  it. 
What  is  the  purpose*? 

Mr.  Stanfield:  Your  Honor,  a  great  deal  of  the 
Grovemment's  case  is  centered  around  the  material 
contained  on  government  forms  which  were  proc- 
essed in  this  particular  office.  And  I  would  like  to 
determine  the  incidence  of  mistakes,  if  they  could 
be  accounted  for  in  that  manner. 

Mr.  Holohan:  I  don't  see  what  the  budget  has 
to  do  with  mistakes. 

The  Court:  You  mean  they  didn't  have  money 
enough  to  employ  competent  personnel?  Is  that 
what  you  want  to  show? 

Mr.  Stanfield:    Yes,  in  part,  your  Honor. 

The  Court:    What  is  the  other  part? 

Mr.  Stanfield:  In  other  words,  I  am  not  trying 
to  attribute  everything  to  a  low  budget,  or  improper 
personnel,  but  I  would  like  to  go  into  the  fact  he 
did  have  personnel  trouble. 

The  Court. :    Ask  him  about  that,  then. 

Q.  (By  Mr.  Stanfield)  :  Now,  in  connection  with 
the  operation  of  the  office,  Mr.  Short,  did  you  have 
personnel  trouble? 

A.    Yes.  Let  me  give  you  a  figure.  Say  we  could 
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only  pay  [409]  about  $250  a  month,  or  maybe  $275, 

as  I  started  in  with  the  office  on. 

It  was  hard  to  hire  a  college  engineer,  or  some- 
thing like  that.  We  had  to  get  the  people,  the  best 
that  we  could  get. 

Q.  Did  you  have  a  considerable  turnover  as  a 
result  of  that  problem?  A.    Well,  yes. 

Q.  Going  directly  to  the  question  of  Mr.  Neely, 
do  you  know  Rex  Neely?  A.    Yes,  sir. 

Q.    Do  you  rememl^er  when  you  first  met  him? 

A.  I  think  the  first  time  I  met  him  was  in  the 
fall  of  1953,  but  I  don't  know  exactly  what  the 
occasion  was.  It  was  in  the  office,  as  far  as  that  is 
concerned. 

Q.  Do  you  have  any  recollection  of  the  next 
meeting  between  you  and  him? 

A.  Well,  there  may  have  been  other  meetings, 
but  the  one  that  I  remember  particularly,  at  this 
particular  time,  was  in  March  of  1954. 

Q.  Is  this  a  conversation  that  you  recall  that 
occurred  in  that  month?  A.     Yes,  sir. 

Q.  Do  you  remember  where  that  took  place,  and 
who  was  present?  [410] 

A.  Mr.  Neely  and  I  were  there.  It  was  in  the 
ASC  Office  in  Casa  Grande. 

Q.  Do  you  recall  what  was  said  in  that  conver- 
sation ? 

A.  Yes,  sir.  Mr.  Neely  asked  me  if  I  knew 
where  there  might  be  any  extra  cotton  allotment 
that  I  might  get  transferred  to  his  place.  I  told 
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him  I  didn't  know,  but  I  would  check  around  and 

find  out  about  it. 

Now,  this  wasn't  an  unusual  question,  in  fact, 
half  of  the  farmers  asked  me  that  question  one 
time  or  another. 

Q.  In  that  connection,  did  you  have  a  later  con- 
versation with  Mr.  Neely?  A.    Yes,  sir. 

Q.  Do  you  remember  when  that  occurred,  and 
where,  and  who  was  present? 

A.  Well,  it  was  in  the  next  few  days.  I  don't 
remember  the  exact  date,  but  there  was  a  telephone 
conversation.  I  don't  know  who  originated  the  call. 
I  just  really  don't  remember,  but  Mr.  Neely  talked 
to  me. 

He  said,  "Did  you  find  me  any  cotton  allotment?" 

And  I  said,  "Yes,  I  think  so." 

He  said,  "Well,  I  will  come  down  to  the  office 
and  talk  to  you  about  it." 

Q.    Did  he  come  down  and  talk  to  you? 

A.    Yes. 

Q.  Do  you  remember  when,  and  who  was  pres- 
ent? [411] 

A.  Well,  it  was  just  Mr.  Neely  and  me,  and  it 
was  in  the  ASC  Office  in  Casa  Grande,  and  I  don't 
remember  an  actual  date. 

Probably  by  looking  at  the  evidence  I  can  tell 
you  the  date,  or  what  I  think  is  the  date. 

Q.  Would  it  have  been  approximately  the  20th 
of  March? 

A.     I  think  that's  around  the  date,  yes,  sir. 

Q.     Do  you  remember  what  was  said  during  that 
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conversation?  A.    Yes,  sir. 

Q.    Would  you  describe  the  conversation. 

A.  Mr.  Neely  asked  me,  in  other  words,  I  had 
already  talked  to  him  on  the  telephone.  He  said 
something  about  did  I  find  some  allotment.  I  said, 
yes,  I  know  whether  there  is  81  acres  that  you  can 
get.  "The  price  for  it  will  be  $20  an  acre,  and  of 
course  in  this  kind  of  a  transaction,  usually  there 
is  a  lease  made  out  to  the  operator,  and  then  he 
subleases  it  back  to  the  lessor,  and  I  don^t  have  the 
lease  now.  I  can  get  it  for  you  if  you  want  it." 

He  went  out  to  his  pickup,  or  his  car,  whatever 
he  was  driving,  and  wrote  me  out  a  check  for 
$1620. 

Q.  Was  there  any  discussion  at  that  conversa- 
ition  about  to  whom  the  check  should  be  paid,  or 
made  payable? 

A.  Yes,  he  asked  me  who  to  make  the  payee, 
and  I  told  him  to  make  it  to  me,  and  I  would  see 
that  the  owner  got  his  part  of  it.  [412] 

Q.  Now,  do  you  remember  whether  or  not  the 
name  W.  R.  Bums  was  mentioned  during  this  con- 
versation? A.     I  don't  believe  so,  sir. 

Q.  In  connection  with  ithis  particular  incident, 
Mr.  Short,  do  you  recall  what  happened  next  that 
was  of  significance? 

A.    Well,  the  payment  was  returned  by  the  bank. 

Q.  What  do  you  mean,  the  payment  was  re- 
turned ? 

A.  I  mean  the  check  was  returned.  I  am  sorry. 
I  got  the  wrong  phrase. 
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Q.  Now,  did  you  have  some  additional  conver- 
sation with  Mr.  Neely  in  regard  to  that  matter? 

A.    Yes,  sir. 

Q.  When  did  it  occur,  and  where,  and  who  was 
present? 

A.  Well,  I  don't  know  the  exact  date,  but  it 
was  within,  say,  maybe  a  week,  something  like  that. 

He  came  out,  and  I  don't  remember  whether  he 
was  stopped  in  front  of  my  house  and  I  came  out 
the  door  and  noticed  him  sitting  out  there,  or 
whether  I  drove  down  to  the  grocery  store  and  he 
was  down  there,  and  I  saw  him,  but  anyway  he  was 
in  the  car,  and  I  was  in  the  car. 

Anyway,  I  got  out  and  got  in  his  car,  and  the 
conversation  went  like  this: 

"Well,  this  check  has  been  stopped,  or  you  didn't 
get  your  money."  Mr.  Neely  said,  "I  was  a  little 
leery  of  it.  Since  then  I  have  checked  around  with 
several  people,  [413]  but  it  looks  like  it  might  be 
all  right.  Is  it  all  right?" 

I  told  him  it  was.  I  also  told  him  if  he  wanted 
to  drop  it,  just  drop  it,  when  I  got  the  check  back 
I  would  give  it  back  to  him. 

Q.  In  this  connection,  what  if  anything  hap- 
pened next?  A.    What? 

Q.  In  connection  with  this  proposition,  what 
happened  next,  if  anything? 

A.  In  other  words,  that  conversation  was  about 
stopped  there,  as  much  as  I  remember  of  it. 

And  later  he  told  me  at  that  time  that  he  would 
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come  into  the  office  and  make  a  new  one,  make  me 

out  a  new  check. 

Q.    Did  he  do  that? 

A.  He  came  in  later,  ]3ut  before  that  I  did  some- 
thing else  on  that  deal. 

Q.    What  was  that? 

A.  I  went  out  and  got  some  standard  lease 
foiTQs.  You  can  buy  those  in  stationery  stores,  and 
stuff  like  that.  I  got  several  of  them,  and  I  made 
up  a  lease  and  a  sublease. 

Q.  Do  you  remember  approximately  when  that 
was?  A.    When  I  made  the  lease? 

Q.    Yes. 

A.  Around,  oh,  this  is  an  approximation.  Around 
the  30th  or  the  first  of  April.  30th  of  March  or 
1st  of  April,  something  like  that.  [414] 

Q.  Did  Mr.  Neely  subsequently  come  in  to  see 
you  ?  A.    Yes. 

Q.     Did  you  have  a  conversation  with  him? 

A.    Yes. 

Q.    When  did  that  happen,  and  who  was  present? 

A.  Oh,  he  came  in,  I  don't  know  for  sure  about 
the  date,  say,  maybe  it  was  the  first  part  of  April, 
or  sometime  after  the  two  previous  conversations. 

Q.  Do  you  know  the  check  that  went  through 
the  bank  is  dated  April  5th?  Was  that  the  date? 

A.  That  is  probably  the  date,  as  far  as  that  is 
concerned.  Say  he  came  in  on  April  5th.  At  that 
time  I  had  prepared  the  lease  forms,  and  I  think 
I  prepared  at  the  same  time  the  release  forms  for 
the  farm. 
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Wlien  Mr.  Neely  came  in  I  got  them  out  of  the 
drawer  of  my  desk,  and  put  them  on  top  of  my 
desk,  and  I  said,  "You  will  have  to  sign  the  orig- 
inal of  these." 

He  signed  them.  The  other  one  had  already  been 
put  in  there,  which  I  signed. 

And  then  I  took  it  in  another  part  of  the  office, 
and  asked  one  of  the  clerks  to  witness  it,  brought 
it  back,  and  witnessed  it  myself. 

Q.  Handing  you  Government's  Exhibit  15  in 
evidence,  which  is  the  Bums  lease,  and  Defendant's 
Exhibit  Number  I  in  evidence,  which  is  the  sub- 
lease, do  you  recognize  those  leases  ?  [415] 

A.    Yes,  sir. 

Q.     What  are  they? 

A.  These  are  the  lease  and  sublease  that  I  made 
out  before  Mr.  Neely  came  in. 

Q'.    What  is  the  date  on  each  of  those  leases'? 

A.     30th  of  March  on  both  of  them. 

Q:.  Do  you  know  whether  or  not  that  is  the  day 
you  prepared  them? 

A.  I  am  pretty  sure  that  is  the  day  I  prepared 
them,  sir. 

Q.  On  the  lease  form,  there  is  a  name  signed 
down  there  in  the  left-hand  comer,  right  there.  Can 
you  read  that  name? 

A.  I  know  whose  name  it  is.  It  is  Lena  H.  An- 
drews, and  it  is  spelled  differently. 

Q.     Is  that  signed  as  a  witness  on  there? 

A.  After  I  had  Mr.  Neely  sign  it,  I  took  it  in 
to  another  part  of  the  office.  In  other  words,  there 
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is  a  stub  wall  between  where  I  was  sitting  and 
where  she  was  sitting.  I  took  it  in  there  and  said, 
"Will  you  witness  this."  She  witnessed  this  and  I 
brought  it  back  in,  and  then  I  signed  it  as  a  wit- 
ness. 

Q.  That  is  the  same  person,  the  person  that 
signed  this,  Lena  H.  Andrews?  A.    Yes. 

Q.  Do  you  know  whether  you  had  her  witness 
the  sublease? 

A.  Yes,  I  took  both  of  them  in  there  at  the 
same  time,  I  am  pretty  sure  of  that.  [416] 

Q.  Do  you  know  how  many  copies  of  the  sub- 
lease you  made  ? 

A.    Made  an  original  and  one  carbon  copy. 

Q.  I  think  we  know  what  happened  to  the  carbon 
copy.  Do  you  know  what  happened  to  the  original? 

A.  Yes.  It  was  in  the  bottom  drawer  of  my  desk, 
and  I  don't  know  exactly  when  it  disappeared. 

In  fact,  I  might  have  thrown  it  away.  It  was  up 
in  1955,  or  in  the  early  part  of  1956.  Now,  the  orig- 
inal of  the  sublease  was  in  there  too,  so  when  one  of 
them  disappeared,  I  imagine  the  other  one  disap- 
peared. 

Q.  Going  back  to  the  conversation  that  occurred 
on  what  you  have  estimated  to  be  April  5,  1954, 
aside  from  his  giving  you  the  check,  was  there  any 
further  discussion  of  the  matter,  anything  other 
than  you  have  just  now  stated? 

A.  I  think  at  that  particular  time  I  had  his  al- 
lotment notice,  a  revised  allotment  notice  made  out, 
and  gave  that  to  him  in  the  same  conversation. 
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Q,    Why  was  that  done,  Mr.  Short? 

A.  Well,  there  were  lots  of  farms  in  that  county 
that  was  released  acreage,  and  it  was  reapportioned 
to  other  farms.  I  didn't  know  about  his  financial 
deal  for  the  financing  of  his  cotton.  He  might  have 
needed  that  cotton  allotment. 

Q.  What  I  want  to  know  is,  why  did  you  do  this 
particular  thing  at  this  particular  time,  if  there  was 
a  reason?  [417] 

A.  Well,  you  kind  of  lost  me,  Mr.  Stanfield. 
I  don't  know  exactly  what  you  mean. 

Q.  You  stated  after  you  prepared  the  leases  and 
gave  them  to  him,  he  gave  you  the  check  ? 

A.    Yes. 

Q.  You  drew  up  and  prepared  a  revised  notice  of 
allotment  ?  A.    Yes. 

Q.     This  was  in  April  of  1954?  A.    Yes. 

Q.  Now,  was  there  any  particular  reason  for  re- 
vising his  allotment  at  that  particular  time  and 
place  ? 

A.  Well,  the  only  thing  I  could  think  of  for 
your  question  is  that  a  farmer,  when  he  gets  an 
allotment  notice,  that  is  his  allotment. 

Q.  I  don't  think  you  understand,  but  I  will 
go  on. 

During  this  conversation,  was  Mr.  W.  R.  Bums 
as  a  person  discussed  ?  A.    Yes. 

Q.    What  was  said  about  him  ? 

A.  I  told  him  that  the  place  I  was  taking  some 
acreage  off  of  was  owned  by  a  W.  R.  Bums,  or  he 
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was  the  operator,  and  of  course  the  lease  shows 

W.  R.  Bums. 

Do  you  want  to  know  the  antecedents  of  this 
farm? 

Q.  No,  I  just  want  to  know  if  you  told  him  any- 
thing about  Mr.  Bums.  [418] 

A.     Yes,  at  that  time. 

Q.     That  is  all  you  said  to  him  about  Bums  ? 

A.     That's  about  it,  yes. 

Q.  If  you  know,  just  how  did  you  amve  at  get- 
ting the  so-called  Bums  lease  ?  What  were  the  steps 
you  went  through  to  acquire  the  cotton  base  to  put 
on  that  lease? 

A.  Well,  at  that  particular  time,  lots  of  farmers 
would  come  in  to  me  and  say,  "I  have  an  extra  allot- 
ment." That  was  due  to  the,  w^ell,  they  might  have 
horrible  road  conditions  before  them,  or  not  enough 
water.  Anyhow,  different  people  came  in  and  told 
me  they  had  extra  allotments.  Lots  of  them  were 
duplicates.  We  voided  them.  Now,  on  our  original 
listing  sheet  there  is  a  Farm  595.  The  name  is  in 
Julian  Woodruff  and  Kemper  Marley.  That  is  on 
our  original  listing  sheet,  which  we  made  out  in  the 
last  part  of  November,  or  first  part  of  December, 
1953. 

Of  course,  it  was  made  out  on  the  records  we  had 
sot  that  time.  The  original  allotment  was  mailed  out. 
It  was  received  by  Julian  Woodmff,  and  in  Febru- 
ary or  March,  Mrs.  Woodruff  came  in  and  told  me, 
a  question  that  I  had  heard  before,  I  think  I  got  an 
extra  allotment. 
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So  I  went  through  their  farm  programs,  I  went 
back  through  the  listing  sheets,  and  this  595  seemed 
to  be  the  extra  allotment. 

Now,  by  checking  it  through,  she  said  it  was  not 
[419]  theirs.  So  she  gave  me  the  allotment  back  at 
that  particular  time. 

As  I  said,  we  had  been  avoiding  the  duplicates, 
and  stuff  like  that,  but  I  went  into  the  files  of  595, 
changed  one  form,  two  forms,  the  worksheet,  and 
the  CN-360,  I  think  that  is  the  number,  I  used  the 
original  figures,  but  I  changed  the  operator  and 
owner  on  that  place. 

Now,  in  that  way  we  had  what  I  call  a  duplicate 
farm,  or  an  abandoned  farm,  or  whatever  you  want 
to  call  it. 

Q.  Now,  did  you  discuss  this  mechanical  act 
there  with  anyone*? 

A.     Yes.  I  talked  to  Mr.  Wolfe. 

Q.    Who  was  Mr.  Wolfe? 

A.     At  that  time  he  was  the  office  manager. 

Q.  Do  you  remember  when  this  conversation 
occurred  ? 

A.  I  can  only  give  you  the  same  dates  that  I 
gave  you  when  Mrs.  Woodruff  come  in,  either  in 
February  or  March. 

Q.  Do  you  know  if  anybody  was  present  when 
you  were  talking  about  it? 

A.     Sir,  I  don't  really  remember. 

Q.  Do  you  know  whether  Mr.  Mathis  was  pres- 
ent? 

A.    Mr.  Mathis  was  not  working  in  the  office. 
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Q.  Do  you  remember  what  was  said  in  connec- 
tion with  this  deal  ? 

A.  I  told  him  we  had  another  duplicate  farm, 
that  was  the  [420]  name  we  called  them,  and  I  also 
told  him  that  it  would  be  better  if  we  left  it  on  the 
records. 

There  was  a  reason  for  that.  We  knew  that  the 
review  committee,  it  was  getting  late  in  the  year, 
and  the  Review  Committee  would  come  down  there 
before  long,  and  they  would  take  all  of  our  County 
Reserve,  anything  that  the  county  committee  had  in 
reserve,  the  Review  Committee  could  take. 

After  the  Review  Committee  gets  down  and 
leaves,  then  if  somebody  else  comes  in  and  says, 
"I  have  got  a  legitimate  gripe,"  and  we  go  into 
their  case  and  find  out  that  they  need  some  more 
allotment,  then  we  could  take  it  off  of  this  duplicate 
farm. 

Mr.  Whitney :    What  kind  of  a  farm  ? 

The  Witness:  The  duplicate.  I  said  this  is  the 
teiTTi  we  originated  down  there. 

Q.  (By  Mr.  Stanfield) :  State,  if  you  know, 
where  the  name  W.  R.  Bums  came  from. 

A.  Sir,  I  don't  think  the  name  came  from  any- 
where, except  that  I  didn't  know  very  many  of  the 
farmers.  I  probably  knew  half  of  them,  or  some- 
thing like  that. 

When  I  was  making  a  duplicate  farm,  to  keep  in 
the  records,  I  went  to  the  index  and  found  out  there 
was  no  W.  R.  Bums,  or  something  like  that,  and 
used  that  name. 
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Q,     It  had  no  further  significance  than  that? 

A.     No.  It  was  a  random  name.  [421] 

Q.  Do  you  know  how  much  cotton  you  took  from 
the  so-called  Bums  farm,  or  the  595  farm  and  trans- 
ferred to  Mr.  Neely  1 

A.  The  records  show  that  I  took  probably  73 
and  a  half  acres  from  the  Bums  farm,  and  I  used 
another  seven  acres  that  had  been  entrusted  to  me, 
and  it  wasn't  the  only  ones  that  was  entrusted  to  me. 

Q.  You  stated  earlier  that  you  prepared  at  this 
time  his  revised  notice  of  allotment  ? 

A.     I  think  that  is  right. 

Q.  Do  you  remember  anything  in  connection 
with  anything  that  occurred  in  connection  "with  Mr. 
Neely's  marketing  card  for  1954  ? 

A.  Well,  some  of  it  I  imagine  I  remember. 
Some  of  it  is  going  on  the  records. 

In  fact,  I  prepared  most  of  the  marketing  cards 
for  1954,  and  probably  he  got  the  allotment  card 
from  me,  and,  in  fact,  it  had  my  signature  on  it,  I 
am  sure. 

Q.  You  mean  the  marketing  card,  is  that  what 
you  mean?  A.     Yes. 

Q.  Mr.  Short,  I  hand  you  Government's  Exhibit 
8  in  evidence,  which  I  probably  cannot  identify  at 
all,  so  would  you  tell  me  what  that  is,  if  you  know? 

A.  Well,  this  is  a  supplement  to  the  listing  sheet, 
and  it  has  the  release  and  reapportionment  acres 
that  were  changed  in  Pinal  Coimty  in  1954.  [422] 

Q.     Insofar  as  the  73.5  acres  from  the  so-called 


United  States  of  America  385 

(Testimony  of  Joe  L.  Short.) 

Bums  farm,  was  that  gotten  into  the  Neely  farm 

by  this  same  process? 

A.    Well,  you  can  look  at  it  that  way. 

In  other  words,  anything  that  was  released  by  the 
farmer  goes  into  a  pool. 

Now,  there  were  some  applications,  or  something 
like  that,  where  some  of  it  was  supposed  to  go,  and 
those  were  filled,  and  you  might  say  73  and  a  half 
acres  comes  off  of  595,  and  went  on,  say,  number 
19,  as  far  as  that  is  concerned. 

But  the  released  allotment,  I  think  part  of  it 
come  from  595. 

Q.  Is  what  you  are  saying  that  by  the  process  of 
release  and  reapportionment,  cotton  base  would  be 
released  from  one  farm,  and  was  supposed  to  go 
into  a  pool? 

A.    Well,  it  actually  had  to  go  into  a  pool  first. 

Q.    Was  that  within  the  rules?  A.    Yes. 

Q.  Now,  what  was  imusual,  if  anything,  about 
the  way  it  came  out  of  it? 

A.  Well,  the  reapportionment,  after  it  goes  into 
the  pool,  there  was  a  kind  of  committee  decision  on 
that. 

If  somebody  says,  now,  I  have  leased  my  place  to 
Joe  Smith  over  here,  and  he  wants  to  release  an 
■allotment,  [423]  then  it  goes  into  the  pool.  He  says 
^'I  want  it  reassigned  to  him,"  and  the  County  Com- 
mittee would  honor  that  contract. 

Q.  What  it  amounted  to  would  ])e  the  County 
Committee  would  ratify  the  deal  between  the  farm- 
ers ?  A.    Yes. 
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Q'.  Is  that  the  process  that  you  used  for  the  73.5 
acres  for  Mr.  Neely  in  1954? 

A.     Part  of  it  come  from  there,  yes,  sir. 

Q.  Are  there  other  instances  in  that  ledger  of 
similar  transactions? 

A.  Well,  there  are  about,  I  would  say  about  500 
of  them  in  here,  sir,  that  were  about  the  same  trans- 
actions. I  didn't  see  the  money  change  hands,  but  I 
think  it  changed  hands. 

Q.     Is  that  for  the  year  1954  only? 

A.    Yes. 

Q.  Do  you  know  what  percentage  of  those  deals 
you  handled? 

A.     How  many  of  them  I  handled  ? 

Q.    Yes.  A.     You  mean  the  paper  work? 

Q.     Yes. 

A.  Well,  I  had  some  part  in  handling  all  of 
them,  because  most  of  these  release  and  reappor- 
tionments came  to  me,  and  then  I  took  it  up  with 
the  County  Committee,  or  if  the  County  Committee 
had  already  ruled  mth  the  same  facts  in  evidence, 
I  handled  most  of  them.  [424] 

Q.  Mr.  Short,  you  have  heard  Mr.  Kennedy  say 
that  the  release  and  reapportionment  was  perfectly 
legal  in  1954,  but  it  was,  I  think  he  said,  discour- 
aged in  1955?  That's  what  he  said? 

A.     I  think  that's  about  what  he  said. 

Q.  Now,  is  that  the  process  that  you  are  talking 
about  right  now? 

A.  I  think  Mr.  Kennedy  is  partly  wrong,  be- 
cause the  release  and  reapportionment  is  a  part  of 
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the  act,  That  is  not  the  secretary's  regulations,  and 
it  is  still  in  the  law,  as  far  as  I  am  concerned,  un- 
less they  changed  it  in  the  last  Congress. 

In  other  words,  in  1954,  '5,  and  '6,  it  was  still  a 
part  of  the  act. 

Q.  Insofar  as  Mr.  Kennedy  testified,  do  you 
know  what  was  wrong  with  the  process? 

A.  The  parts  that  I  questioned  the  State  Com- 
mittee on,  and  the  State  Administrator,  the  admin- 
istrating officer,  was  I  come  in  here  and  leased  a 
deal  to  somebody,  then  I  released  it  to  the  County 
Committee,  and  they  give  it  to  him,  and  it  was 
approved  in  the  State  Office. 

Q.  Wasn't  that  perfectly  legal  and  perfectly 
proper  ? 

A.    Well,  according  to  them  it  was  all  right. 

Q.  You  say  they  were  several  hundred  of  those 
for  the  year  1954  ?  [425]  A.    Yes. 

Q.     Do  you  know  how  many  there  were  in  1955? 

A.  In  1955  they  said  we  will  not  let  you  do  that 
again.  I  mean,  the  State  Committee  said  that,  but 
you  can  still  have  release  and  reapportionments,  but 
you  will  have  to  justify  each  one  of  them  on  its 
individual  merits. 

Q.    How  many  did  you  have  in  1955 "? 

Mr.  Holohan:    I  object  to  that  as  immaterial. 

The  Court :    I  think  so. 

Q.  (By  Mr.  Stanfield) :  In  connection  with  the 
1955  allotment  situation  down  there,  Mr.  Short,  do 
you  remember  having  any  conversation  with  Mr. 
ISTeely  about  that?  A.     Yes. 
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K.  Do  you  remember  when  and  where  that  con- 
versation took  place,  and  who  was  present? 

A.  Well,  it  seems  like  it  was  probably  in  Novem- 
ber, 1954. 

Q.    What  was  said. 

A.    Mr.  Neely  said  to  me 

Q.  First,  let  me  ask  you  this.  You  haven't  said 
where  it  was. 

A.  In  the  ASC  Office,  and  Mr.  Neely  and  me 
were  the  only  ones  in  this  conversation. 

As  far  as  I  remember,  Mr.  Neely  asked  me  can  I 
get  this  lease  again  for  1955? 

Did  I  say  November,  1954?  [426] 

Q.    Is  that  the  way  it  was? 

A.  I  thought  I  might  have  said  1955.  Sometimes 
words  don't  come  out  the  way  I  mean  to  say  them. 

Mr.  Neely  asked  me  about  the  lease.  I  don't  know 
whether  he  said  the  Burns  lease,  or  this  lease,  or 
something  like  that. 

He  said,  "Can  I  get  that  again  for  1955?" 

I  told  him  I  didn't  know,  but  I  would  find  out. 

Q.     Is  that  the  end  of  that  conversation  ? 

A.  Well,  there  were  actually  two  conversations. 
It  might  have  been  two.  I  am  sure  there  was  two, 
but  that's  all  I  remember  for  that  conversation. 

Q.     Then  you  did  have  a  later  conversation? 

A.    Yes. 

:Q.  Do  you  remember  when,  where,  and  who  was 
present  at  that  conversation  ? 

A.    Well,  the  same  persons  were  present,  and  it 
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was  in  the  same  place,  the  County  Office  in  Casa 

Grande. 

At  that  particular  time,  Mr.  Neely  asked  me  if  he 
could  get  the  lease  again,  and  I  said  yes,  and  told 
him  that  the  allotment  had  went  down.  It  was  not 
81  acres,  it  was,  what  was  it,  70,  that  year? 

Q.     I  think  it  was  70  something. 

A.    All  right.  Let  me  use  the  figure  70. 

When  the  allotment  had  went  down  to  aroimd  70 
acres,  [427]  and  the  same  price  per  acre,  or  some- 
thing like  that,  he  wrote  me  out  a  check,  and  at  that 
time  I  am  pretty  sure  I  prepared  his  revised  notice. 

Q.  Do  you  know  if  that  has  been  admitted  in 
evidence  here,  that  revised  notice? 

A.  My  memory  is  not  that  good,  Mr.  Stanfield. 
Are  there  two  of  them  admitted  for  1955  ? 

Mr.  Stanfield:  I  am  advised  it  has  not  been 
admitted. 

The  Witness :  I  am  sorry,  Bill,  but  I  think  it  is 
here. 

I  think  I  saw  it. 

Mr.  Stanfield :  If  the  Court  please,  may  we  check 
our  admissions'? 

The  Court:    Yes. 

We  will  have  our  morning  recess. 
(The  morning  recess  was  had.) 

The  Court:    You  may  continue. 

Mr.  Stanfield:  If  the  Court  please,  I  would  like 
to  withdraw  the  witness  from  the  stand  and  have  a 
couple  of  character  witnesses  testify,  so  they  can 
leave. 
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The  Court:    All  right. 

(The  Witness  Short  was  withdrawn.)    [428] 

GEORGE  WATSON 

called  as  a  witness  in  behalf  of  the  Defendant  Short, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Stanfield) :  Will  you  state  your 
name,  please'?  A.     George  Watson. 

Q.     Where  do  you  reside? 

A.     At  11-Mile  Comer,  near  Casa  Grande. 

;Q.     How  long  have  you  lived  there? 

A.     I  lived  there  12  years. 

Q.    What  is  your  business  or  occupation? 

A.     I  run  a  variety  store. 

Q.     Is  that  the  only  business  that  you  have? 

A.     No,  I  do  fanii  work. 

Q.  Are  you  acquainted  with  the  Defendant  Joe 
L.  Short?  A.    Yes,  sir. 

Q.    How  long  have  you  known  Mr.  Short? 

A.    About  five  years. 

Q.  In  what  connection,  if  any,  do  you  know  him, 
aside  from  personal? 

A.     I  don't  hear  very  well. 

Q.  Did  you  have  any  dealings  with  Mr.  Short, 
business  dealings?  [429] 

A.    What  kind  of  dealings? 

Q.     Business  dealings. 

A.  He  trades  at  the  store  for  the  last  five  years 
with  me,  yes,  sir. 
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Q.  Do  you  know  what  his  general  reputation  in 
the  community  is  for  truth  and  veracity? 

A.    Very  good,  sir. 

Q.  Do  you  know  what  his  general  reputation  in 
the  community  is  for  honesty  and  integrity? 

A.    As  far  as  I  know,  it  is  very  good. 

Mr.  Stanfield :    Your  witness. 

Mr.  Hays :    No  questions. 

TheCouH:    That  will  be  all. 
(Witness  excused.) 

Mr.  Stanfield:  Mr.  Short,  will  you  resume  the 
stand. 

JOE  L.  SHORT 
resumed  the  stand. 

Direct  Examination —  (Continued) 

Q.  (By  Mr.  Stanfield)  :  Referring  again  to  your 
conversation  with  Mr.  Neely  in,  I  believe  it  was, 
November,  1954,  in  connection  with  the  1955  allot- 
ment; you  stated  earlier  that  he  had  given  you  a 
check,  [430]  I  believe,  for  $1410? 

A.     Yes,  that  is  right. 

Q.  Now,  what  did  you  say  in  connection  with  his 
allotment  notices  ? 

A.  I  had  his  allotment  notices  either  made  out 
then,  or  had  made  it  out  when  he  come  in  there. 
I  think  I  made  it  out  when  he  was  there. 

I  gave  him  the  original  allotment  notices,  and 
kept  the  carbon  copy,  and  I  thought  it  was  in  the 
file,  but  since  we  have  looked  at  the  stuff  that  has 
been  introduced  into  this  case,  it  is  not  there. 
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Q.  One  moment.  I  will  hand  you  Grovemment's 
Exhibit  18-A,  and  Government's  Exhibit  11-G  in 
evidence,  with  the  hope  that  you  will  recognize 
them. 

What  are  those  % 

A.  This  18-A  is  his  original  allotment  notice  off 
of  the  original  listing  sheet.  It  is  not  a  revised 
notice. 

Q.     And  how  many  acres  does  it  provide  for? 

A.    Well,  it  had  306.1. 

Q.     I  see.  And  what  is  the  11-G  % 

A.  11-G  is  a  copy  of  his  original  allotment  off  of 
the  origmal  listing  sheet.  No. 

Yes,  that  is  for  Upland  cotton,  both  of  them. 

Q.  I  see.  Now,  are  either  of  those  the  original, 
or  copies  of  the  allotment  notice  that  you  prepared 
for  him  at  [431]  that  time?  A.     No,  sir. 

Q.    What  did  you  prepare  for  him  at  that  time? 

A.  I  made  another  allotment  notice  on  the  same 
multi-set  forms  that  these  were,  and  it  had  about, 
let's  see,  376.7  acres  on  it,  or  something  like  that. 

Q.  Do  you  remember  whether  or  not  you  typed 
that?  A.     Yes,  I  typed  it. 

Q.     Those  are  made  in  a  multi-set,  you  say? 

A.    Yes. 

Q.  How  many  copies  are  in  one  of  these  multi- 
sets? 

A.     I  have  an  original  and  one  duplicate. 

Q.     What  is  done  with  each  of  those  ? 

A.  The  original  goes  to  the  farm  operator.  The 
carbon  copy  will  go  in  his  farm  folder. 
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Q.  Do  you  have  any  recollection  of  what  you  did 
with  the  two  separate  copies  that  you  prepared  at 
that  time? 

A.  I  gave  the  original  to  Mr.  Neely,  and  kept  the 
carbon  copy. 

Q.  And  you  say  you  kept  the  carbon  copy.  What 
do  you  mean,  you  kept  it? 

A.  Well,  I  put  it  in  the  drawer  of  my  desk  at 
that  particular  time,  and  finally  put  it  into  his  farm 
folder. 

Q.     I  see. 

A.  There  is  something  on  here  that  I  don't  un- 
derstand. [432] 

Q.  Let  me  ask  you  a  question  about  that,  Mr. 
Short.  The  original  notice  of  farm  allotment,  that 
is,  the  original  copy  of  the  first  one,  has  306.1  acres 
typed  in,  and  some  very  small  j)en  inked  writing  in 
here,  70.6. 

What  if  anything  do  you  know  about  that  inked 
in  part? 

A.    Well,  I  don't  know  anything  about  it. 

In  other  words,  this  allotment  would  have  never 
gone  out  with  70.6  on  it  like  it  is  here. 

There  would  only  have  been  one  figure  in  here, 
the  306.1.  That  would  have  been  all  right,  but  any 
others  we  would  have  had  to  void  it. 

Q.  Do  you  have  any  recollection  of  any  allot- 
ments ever  going  out  of  that  office,  in  which  the 
actual  numbers  were  written  with  a  pen  ? 

A.    Not  while  I  was  there,  sir. 
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Q.  Do  you  know  whether  the  regulations  allowed 
such  a  practice? 

A.    That  is  against  the  regulations,  sir. 

Q.  In  other  words,  do  you  know  anything  what- 
ever about  the  inked  in  figures? 

A.     No,  sir,  I  don't  know  anything  about  it. 

Q.  Now,  after  you  prepared  this  notice,  revised 
notice  of  allotment  for  Mr.  Neely,  and  gave  him  the 
original  copy,  was  it  necessary  to  do  anything  with 
the  remainder  of  the  [433]  office  records  in  connec- 
tion with  this  transaction? 

A.  Well,  at  that  particular  time,  you  are  in- 
cluding the  marketing  —  I  mean,  his  cotton  allot- 
ment? There  isn't  anything  that  I  remember. 

Q.  Well,  let  me  ask  you  this  once  again.  You 
appropriated  cotton  from  the  Bums  farm  to  supply 
this  70  odd  acres? 

A.  Yes,  I  thought  I  had  already  testified  about 
that,  sir.  I  am  sorry. 

Q.     That  was  in  1955,  I  am  talking  about. 

A.  Yes.  I  was  supposed  to  use  the  Bums  farm 
again,  and  it  had  a  70  and  one-half  acre  allotment. 

Q.    Did  you  use  it? 

A.  Let  me  look  at  the  listing  sheet  and  be  sure. 
That  would  be  Number  2. 

Q.  First,  let  me  ask  you  if  you  are  familiar  with 
this  Government's  Exhibit  2  in  evidence. 

A.     Yes,  sir, 

Q.  Was  that  used  while  you  were  office  man- 
ager? • 
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A.  Yes,  sir.  According  to  these  records,  I  prob- 
ably didn't  do  anything  more  about  it. 

Q.  Was  there  any  disposition  of  the  cotton  from 
Farm  595  for  the  Burns  farm  for  that  year  shown 
there  ? 

A.  Farm  595  has  a  red  line  through  it,  and  it  has 
a  note  out  here  that  it  is  on  the  Second  Correction 
Supplement,  Page  1.  [434] 

It  will  take  me  a  minute  to  find  this,  sir. 

We  reduced  the  allotment  on  595  from  70.6  down 
to  57.9,  and  it  looked  like  it  was  later  reduced,  be- 
cause there  is  another  red  line  in  it,  but  it  doesn't 
have  any  notes  out  here. 

If  I  have  enough  time,  I  will  try  to  find  it  in 
here,  and  try  to  find  out  what  happened  to  it  after 
that. 

Q.  The  main  question  I  want  answered  is,  do  you 
know  whether  or  not  the  Burns  cotton  allotment  on 
595  went  to  Neely  in  1955  ? 

A.     Not  on  the  listing  sheet,  as  far  as  I  know,  sir. 

Q.  In  other  words,  where  did  you  get  the  cotton 
that  you  gave  him? 

A.  From  the  County  Reserve.  Actually,  if  I 
needed  it,  but  I  never  did  put  it  on  the  listing  sheet, 
sir. 

Q.  I  see.  Did  Mr.  Neely  know  anything  about 
that  particular  mechanical  entry? 

A.     No,  sir,  he  would  not  know  anything  about  it. 

Q.  Did  you  ever  discuss  it  with  him  in  any  of 
your  conversations  at  that  time  ?  A.    No,  sir. 

Q.     Now,  in  connection  with,  I  think  it  is  11-B, 
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Mr.  Short,  I  am  handing  you  Government's  Exhibit  i 
11-B  in  evidence,  which  is  supposed  to  be  Form 
578,  for  the  1955  Short  Staple  allotment  on  Mr. 
Neely's  farm.  Am  I  correct  in  that  statement?  [435] 

A.     That  is  right. 

Q.     Are  you  familiar  with  that  form? 

A.    Yes,  sir. 

Q.  Now,  in  connection  with  that  form,  did  you 
ever  have  a  conversation  with  Mr.  Neely  about  that  ? 

A.    Yes. 

Q.  Do  you  remember  when  that  conversation 
happened  ? 

A.  Well,  it  was  in  August,  and  I  think  the  date 
was  the  18th  of  August,  1955,  at  the  front  counter 
in  the  ASC  Office  in  Casa  Grande. 

Q.     Do  you  know  who  was  present? 

A.  Well,  there  were  several  clerks  around  there, 
but  they  were  not  in  the  conversation.  I  was  talking 
to  Mr.  Neely. 

Q.  Now,  would  you  look  at  that  form  there  and 
tell  me  if  it  is  indicated  anywhere  that  at  any  time 
there  was  an  overplant  on  cotton? 

A.     Yes,  sir.  In  Colunm  D. 

Q.  And  what  does  that  column  show  as  over- 
plant?  A.     It  said  he  had  426.5  acres. 

Q.  Now,  in  connection  with  that  overplant,  did 
you  have  a  conversation  with  Mr.  Short  at  that  time 
and  place  ?  A.    With  Mr.  Neely,  you  mean  ? 

Q.    Yes,  I  am  sorry.  A.    Yes. 

Q.     Do  you  remember  what  was  said  ?  [436] 

A.    I  can  tell  you  the  gist  of  it. 
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Q.    All  right,  would  you  tell  it. 

A.  When  Mr.  Neely  came  in  on  the  18th  day  of 
August,  he  said  he  needed  his  marketing  cards.  So 
I  went  and  got  his  farm  folder,  went  and  got  the 
marketing  cards,  not  only  on  Upland,  but  on  long 
staple  cotton,  brought  them  up  there  to  the  counter. 

I  said,  "Rex,  it  looks  like  you  are  overplanted." 

And  he  said,  "Well,  I  think  they  made  a  mistake 
in  my  measurement." 

I  asked  him  how  much  he  had,  and  he  said, 
"I  think  I  planted  around  390  acres." 

I  said,  "All  right,  you  have  70  and  one-half  and 
306.  That  would  be  around  375.  You  are  about  15 
acres  overplanted." 

Well,  Mr.  Neely  said,  "Yes." 

I  said,  "Did  you  plow  that  upf 

I  don't  remember  whether  he  said  he  plowed  it 
up,  or  was  plowing  it  up,  one  way  or  the  other. 

But  anyway,  I  said,  "I  have  some  other  business 
out  in  your  area,  and  we  will  have  to  remeasure 
your  farm  and  see  whether  we  made  a  mistake  or 
not.  And  it  will  cost  you  the  regular  measuring  fee," 
which  was  $10  at  that  particular  time.  And  he  gave 
me  a  $10  bill.  I  got  a  receipt.  Either  I  wrote  it  out 
or  had  my  secretary  wiite  it  out,  gave  [437]  him  the 
original,  we  kept  the  copy,  and  after  he  gave  me  the 
$10,  I  gave  him  his  marketing  cards,  because  I  was 
pretty  sure  that  he  was  right. 

Q.  Do  you  know  that  his  cotton  was  subse- 
quently measured?  A.     Yes,  sir. 

Q.     Do  you  know  who  did  that  ? 
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A.     Yes,  sir,  I  measured  it. 

Q.     Do  you  remember  the  circumstances'? 

A.  Yes,  sir.  At  that  particular  time  we  had  some 
grain  storage  loan, —  I  think  I  said  that  wrong. 

We  had  some  grains  building  loans  in  that  area. 
In  other  words,  we  had  some  loans  on  some  grains 
storage  ])uildings.  I  had  to  go  out  there  and  inspect 
those.  It  was  within  five  or  six  miles  of  Mr.  Neely's 
farm,  so  I  might  as  well  go  through  there,  rather 
than  having  two  boys  who  were  working  on  the 
other  side  of  the  town  go  back  out  there  for  one 
faiin  so  I  took  the  aerial  photographs,  and  went 
out  there. 

When  I  got  out  to  the  fields,  I  checked  the  aerial 
l>hotographs.  In  fact,  the  rows  were  running,  by  the 
physical  characteristics  that  you  could  see  on  the 
aerial  photographs,  you  saw  the  lengths  of  them. 
There  is  no  trouble  about  that. 

I  counted  the  rows.  I  have  done  that  before,  most 
fellows  who  do  that  once  in  a  while,  the  way  we  do 
that,  we  count  the  rows,  multiply  it  by  40  inches, 
and  that  gives  us  the  width.  We  know  what  the 
length  is.  We  can  scale  that  off.  [438]  We  can  figure 
how  much  he  actually  has  in  cotton. 

At  the  particular  time  I  was  out  there,  he  had 
plowed  some  turn  rows  out,  and  took  out  a  few  bad 
spots.  That  is  the  way  it  was  on  his  Upland. 

On  his  short  staple,  he  had  took  out  some  turn 
rows,  and  took  a  little  bit  out  on  the  side.  I  counted 
the  rows  on  that. 

After  I  counted  the  rows  at  that  particular  time, 
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I  multiplied  it  in  my  head.  I  didn't  put  it  down  on 

paper. 

Anyhow,  it  looked  like  he  had  about  375  acres,  or 
less.  So  I  went  on,  made  the  rest  of  my  inspections 
and  come  back  to  the  office  and  run  it  through  the 
computer,  and  I  was  about  right.  He  was  within  his 
allotment. 

Q.  Now,  you  have  seen  the  statement  you  signed 
for  the  CID  men,  haven't  you,  Mr.  Short? 

A.    Yes,  sir. 

Q.  And  you  remember  their  testimony,  —  that 
was  Mr.  Johnson  here,  and  Mr.  Kennedy. 

A.     Yes,  sir. 

Q.     In  connection  with  this  point? 

A.    Yes,  sir. 

Q.  Do  you  recall  what  you  have  just  stated  is  the 
same  story  that  you  gave  them  in  the  statement? 

A.  No,  sir,  it  is  not  in  the  statement.  In  other 
words,  when  I  was  talking  to  them [439] 

Q.  Let  me  ask  you  this  question.  Is  it  different 
from  what  you  said  in  the  statement,  or  is  it  in 
addition  to  what  you  said  in  the  statement  ? 

A.     I  will  have  to  explain  this,  Mr.  Stanfield. 

When  Mr.  Neely  was  testifying  yesterday,  he 
mentioned  a  conversation,  and  said  some  stuff  that 
was  supposed  to  have  been  said  during  that  conver- 
sation I  have  told  the  C  &  I  boys,  and  he  told  most 
of  the  people  I  talked  to,  that  sometimes  my  mem- 
ory is  not  as  good  as  I  would  like  to  have  it  be. 
Sometimes  you  can  get  all  of  a  conversation  on 
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something  like  that,  and  then  my  memory  comes 

back,  this  comes  back  to  me. 

Before  that,  I  thought  that  I  went  out  there  and 
found  about  55  acres  plowed  up.  That  is  wrong.  But 
when  Mr.  Neely  was  on  the  stand,  it  come  back  to 
me,  and  I  mentioned  it  to  you  at  that  time,  I  men- 
tioned it  to  the  C  &  I  boys  on  the  first  recess. 

Q.  Now,  did  you  check  the  long  staple  cotton  on 
the  same  basis?  A.     Yes. 

Q.  I  hand  you  Government's  Exhibit  11-C  in  evi- 
dence, and  ask  you  isn't  that  the  578  for  the  year 
1955  on  the  long  staple  ?  A.    Yes. 

Q.     Now,  how  much  overplant  does  it  show'? 

A.  It  looks  like  he  was  an  acre  and  eight  tenths 
over. 

Q.     You  say  you  checked  that  through  also? 

A.    Yes,  sir. 

Q.  And  you  were  satisfied  that  he  was  not  over- 
planted  ? 

A.  Yes.  When  I  came  back  into  the  office  and 
had  these  checked  with  the  calculator,  we  could 
either  make  out  a  new  578,  or  we  could  show  it  as 
destroyed  acres.  We  had  a  choice  whether  we  would 
do  it  one  way  or  the  other. 

I  chose  it  as  plowed  up  acres. 

Q.  I  believe  you  stated  that  you  went  ahead  and 
had  Mr.  Neely  sign  his  marketing  card? 

A.    Yes. 

Q.     And  his  578  ?  A.    Yes,  sir. 

Q.     And  you  gave  him  the  marketing  cards? 

A.    Yes,  sir,  because  I  knew  I  could  give  him  the 
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marketing  cards,  and  I  was  going  out  there  either 
that  day  or  the  first  thing  the  next  morning,  and  I 
could  cancel  those  marketing  cards  in  five  seconds 
by  calling  his  gin  and  telling  him  that  we  are  void- 
ing that  marketing  card. 

Q.  With  respect  to  the  signing  of  a  Form 
578 A.    I  am  sorry.  You  lost  me. 

Q.     With  respect  to  the  signing  of  a  578  form. 

A.    Yes. 

Q.     Where  a  farm  showed  an  overplant.  [441] 

A.    Yes. 

Q.  Wasn't  it  an  imusual  procedure  to  go  ahead 
and  allow  the  farmer  to  sign  that  ? 

A.  In  that  county,  we  usually  let  them  sign  them 
imtil  they  had  plowed  up  their  overplanted  cotton, 
or  say  they  were  going  to  pay  the  penalty,  but  some- 
times it  did  happen. 

Q.    How  often  <? 

A.     Oh,  probably  20  or  25  times  a  year. 

Q.     Is  there  any  particular  reason  for  that? 

A.  Well,  lots  of  them  live  a  long  ways  from 
Casa  Grande,  what  we  call  windshield  farmers. 

They  live  a  long  ways  from  Casa  Grande,  and 
besides  that,  we  have  some  others  who  live  partly  in 
Casa  Grande,  and  one  of  them  lives  in  Virginia. 
And  another  time  I  remember  letting  somebody  sign 
it  because  he  was  going  to  Hawaii  for  a  vacation. 

Q.  Now,  if  there  were  exceptions  of  that  sort, 
what  about  the  further  step  of  gWmg  them  their 
marketing  card  at  such  time  ? 

A.    ;rhat  would  go  on  their  previous  record,  and 
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as  far  as  I  was  concerned,  he  had  never  overplanted, 
or  stuff  like  that.  I  could  give  it  to  him,  if  neces- 
sary. 

Q.     You  are  talking  about  Mr.  Neely? 

A.    Yes. 

Q.  How  many  cases  a  year  were  there  when  you 
would  give  [442]  the  farmer  his  marketing  card,  as 
well  as  letting  him  sign  his  578  when  he  was  over- 
planted,  if  you  know? 

A.     There  might  be  five  cases  a  year. 

Q.  With  respect  to  the  cotton  year  of  1956,  and 
allotments,  do  you  remember  a  conversation  you  had 
with  Mr.  Neely  regarding  what  we  referred  to  here 
as  the  Bums  lease?  A.     Yes. 

Q.  Do  you  remember  where  that  conversation 
took  place,  and  when,  and  who  was  present? 

A.  Well,  I  remember  one  conversation,  and  this 
must  have  been  in  oh,  probably  December  in  1955, 
talking  about  his  1956  allotments. 

The  conversation  is  about,  well,  the  one 

Q.  Will  you  tell  us  where  it  happened,  and  who 
was  present? 

A.  It  was  in  the  ASC  Office  at  Casa  Grande, 
and  Mr.  Neely  and  I  were  there. 

Q.     Do  you  know  what  was  said? 

A.  Well,  about  the  same  remarks  came  up  as  was 
in  another  conversation  that  I  related  awhile  ago. 

Mr.  Neely  said,  "Can  I  get  the  Burns  farm  on  this 
lease  for  the  next  year?" 

I  said,  "Yes,  but  the  price  is  going  up.  It  is  $25 
an  acre." 
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At  about  that  time,  why,  he  took  out  his  check- 
book [443]  or  took  out  a  blank  check,  either  one. 
I  don't  know  whether  it  was  a  check,  or  a  book. 
Anyhow,  he  gave  me  a  check,  and  I  made  up  his 
allotment  notice,  and  gave  it  to  him. 

Now,  when  he  gave  me  the  check,  he  says  I  have 
told  him  that  Ihe  allotment  was  about  60  acres,  and 
he  said,  "Well,  that  would  be  about  $1500,"  after 
figuring  out,  or  something  like  that,  and  he  said, 
"I  understand  that  your  wife  is  going  in  the  hospi- 
tal before  long.  I  am  making  this  for  $1750.  The 
other  $250  is  not  to  go  to  Bums,  it  is  for  you." 

And,  of  course,  I  probably  thanked  him,  or  some- 
thing like  that,  but  that's  all  I  remember,  sir. 

Q.  Mr.  Short,  you  haven't  fixed  the  date  of  that 
conversation. 

A.  If  you  can  give  me  the  check,  I  can  tell  you 
the  date  of  it. 

Q.  I  hand  you  Government's  Exhibit  14-C,  and 
ask  you  if  you  recognize  that. 

A.  Yes,  this  is  the  check  that  was  handed  to  me 
during  that  conversation,  and  it  is  dated  December 
9,  1955. 

Q.  And  there  is  no  reason  for  you  to  think  that 
the  conversation  in  which  he  gave  you  the  check 
was  any  date  different  from  this? 

A.     I  don't  think  so. 

Q.  Now,  what  if  anything  did  you  do  so  far  as 
the  office  [444]  records  are  concerned  to  acquire  this 
60  acres  of  allotment  from  Mr.  Neely,  rather,  for 
Mr.  Neely,  and  put  it  on  his  farm? 
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A.  Well,  I  was  thinking  about  taking  it  out  of 
the  County  Reserve,  but  I  never  did  get  to  it,  sir. 

Q.     What  do  you  mean,  you  never  did  get  to  it? 

A.  Well,  possibly  it  slipped  my  mind,  or  I  was 
in  pretty  bad  health  at  that  particular  time,  sir. 

Q.  You  have  no  recollection  of  doing  anything 
about  it,  is  that  your  story  ? 

A.     Not  that  I  remember. 

Q.  I  hand  you  Grovemment's  Exhibit  11-E.  and 
Government's  Exhibit  19  in  evidence,  and  ask  you 
if  you  know  what  those  two  are  ? 

A.  Yes.  Number  19  is  his  original  allotment,  and 
it  comes  from  the  original  listing  sheet,  and  it  is 
the  original,  so  it  must  have  went  to  him. 

Now,  Number  11-E,  this  is  a  carbon  copy  of  a 
cotton  allotment  that  H.  L.  Mathis  drew  up  at  my 
instructions,  because  the  carbon  copy  that  I  had  for 
the  revised  allotment  which  goes  between  these  two 
allotments,  had  got  lost  from  our  drawer,  and  I  told 
him  to  make  it,  put  the  carbon  copy  in  the  farm 
folder,  to  tear  up  the  original. 

Did  I  make  myself  clear  on  that? 

Q.    You  did  to  me.  I  hope  you  did  to  the  jury. 

In  other  Mords,  you  did  then  prepare  a  revised 
notice  of  allotment  for  Mr.  Neely  for  the  year  1956  ? 

A.  I  prepared  one,  and  ordered  another  one  pre- 
pared. 

Q.     Do  you  remember  when  you  prepared  yours?' 

A.     Probably  on  December  the  9th,  1955. 

Q.     Do  you  know  what  happened  to  the  original  ? 

A.     Well,  I  gave  it  to  Mr.  Neely,  sir. 
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Q.  Do  you  know  what  happened  to  the  office 
copy  % 

A.  No,  sir.  I  pnt  it  in  my  desk  drawer,  and  the 
next  time  I  looked  for  it,  it  was  not  there. 

Q.  Now,  why  did  you  have  Mr.  Mathis  prepare 
this  sul>sequent  revised  one  *? 

A.     So  I  would  have  an  office  copy. 

Q.  Do  you  know  what  happened  to  the  original 
of  that? 

A.  He  was  supposed  to  tear  it  up.  I  don't  know, 
sir. 

Q.  And  the  dates  on  here  are  December  1st, 
1956? 

A.  That  is,  it  is  about  that  time  I  told  him  to 
do  it.  In  fact,  I  think  it  was  later  than  that,  and  he 
probably  made  it  around  the  10th  of  December,  and 
dated  it  back  to  the  first,  or  something  like  that. 

Q.  What  was  the  state  of  your  health,  Mr.  Short, 
in  1956? 

A.  "Well,  the  state  of  my  health  in  1956,  it  begins 
in  1954  when  I  developed  a  duodenal  ulcer,  I  was 
on  a  diet  for  a  long  time,  and  then  in  1955  it  kept 
getting  worse. 

The  ulcer  pretty  near  cured  itself  up,  but  the 
[446]  tension  was  getting  me.  In  1956,  the  doctors 
told  me  several  times  that  I  would  have  to  quit  that 
job,  because  it  was  finally,  I  was  going  to  have  an 
eruption,  or  something  like  that. 

In  June  or  July,  the  doctors  told  me  that  I 
should  only  work  two  days  a  week.  I  called  the 
clerks  togethers  and  told  them,  "I  will  be  here  only 
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two  days  a  week.  Mr.  Mathis  will  be  in  charge  of  the 
office  when  I'm  not  here.  If  he  makes  a  mistake,  I 
will  talk  to  him,  and  so  forth.  But  anything  else, 
you  do  it  as  Mr.  Mathis  says." 

Then  the  first  of  August,  the  doctors  told  me  to 
take  30  days  off,  and,  if  necessary,  I  might  have  to 
take  60  days  off,  so  I  went  up  to  Sedona,  and  stayed 
up  there  about  nine  or  ten  days,  and,  well,  I  just 
got  henmied  in  up  there,  so  I  come  back  to  the  office 
•and  started  full  time  work,  and  on  September  8th, 
I  had  a  stroke. 

Q.     How  did  this  stroke  affect  you,  Mr.  Short? 

A.  I  lost  the  control  of  my  speech.  I  was  par- 
tially paralyzed  on  my  right  side. 

Q.    You  say  this  happened  on  September  8,  1956  ? 

A.     Yes. 

Q.     Were  you  in  the  hospital? 

A.  I  was  in  the  hospital  for  about  a  week,  and 
then  the  doctor  said  it  looks  like  it's  going  to  be  a 
long  process  for  him  to  recuperate,  so  let's  let  him 
go  home,  and  told  me  not  [447]  to  go  back  to  work 
for  some  time,  for  any  definite  period. 

Q.  You  did  once  again  return  to  work,  eventu- 
ally, did  you  not? 

A.  Yes,  sir.  First,  my  wife  would  let  me  go  in 
there  maybe  five  minutes,  to  begin  with.  Later  it  was 
an  hour.  Then  she  let  me  go  in  there  about  two 
hours,  and  by  the  middle  of  October,  or  first  part 
of  October,  I  could  go  in  there  about  half  a  day,  but 
I  never  did  return  to  full  time  work. 
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Q.  You  said  you  did  go  back  on  a  part-time  basis 
by  October  or  November? 

A.  I  think  in  October.  It  might  have  been  the 
last  of  October,  first  part  of  October.  It  had  to  be 
the  last  of  October.  It  had  to  be  the  last  of  October, 
or  the  first  of  November,  when  I  was  there  about 
four  hours  a  day. 

Q.     When  did  you  return  full  time? 

A.     I  never  did  return  to  full  time  work. 

Q.     And  when  was  your  employment  terminated? 

A.     On  the  28th  day  of  December,  1956. 

Q.  Mr.  Short,  you  were  pretty  much  out  of  the 
office  there  for  a  period  of  three,  perhaps  almost 
four  months.  Were  you  paid  for  that  time? 

A.     Yes,  sir,  I  was  paid  for  it. 

Q.  Now,  you  have  heard  the  testimony  of  the 
Government  agents  regarding  the  many  tapes  which, 
you  made  ?  [448] 

A.    Yes. 

Q.  I  hand  you  Defendant's  Exhibit  J,  and  ask 
you  if  you  recall  signing  this  statement? 

A.    Yes,  sir. 

Q.    Do  you  remember  that  I  was  present  there? 

A.  Yes,  sir.  In  fact,  I  couldn't  read  it  at  that 
particular  time,  and  I  still  have  trouble  reading,  so 
I  had  it  read  to  me,  and  I  think  he  read  it  to  me, 
and  then  I  signed  it. 

Q.  Is  your  recollection  that  January  14,  1957,  is 
the  date  that  we  signed  it? 

A.     I  am  sure  that  is  the  date. 
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Q.  They  took  this  statement  from  a  tape  that 
was  made  in  my  presence?  A.     That  is  right. 

Q.     Isn't  that  your  understanding,  Mr.  Short? 

A.     That  is  right. 

Q.  Did  you  have  any  additional  sessions  with 
these  agents? 

A.     Yes,  sir.    Quite  a  few  of  them. 

Q.     Do  you  remember  when  they  took  place? 

A.  I  think  they  started  in  January,  and  lasted 
imtil  March,  or  something  like  that.  Probably  three 
months.  Not  every  day,  but  maybe  one  time  a  week, 
sometimes  two  or  three  times  a  week. 

Q.  How  did  they  make  the  arrangements  for 
taking  these  [449]  tapes  from  you? 

A,  Well,  Mr.  Kemiedy  had  a  tape  recorder,  and 
he  usually  set  it  up  in  the  office  that  we  were  talking 
in,  and  when  they  needed  me  in  there,  wanted  to 
talk  to  me,  they  usually  would  call  me,  and  he  would 
come  out  and  get  me  and  take  me  into  the  office. 
I  would  talk  to  them,  and  then  he  would  take  me 
back  home. 

Q.  Do  you  know  if  the  additional  tapes  were 
ever  reduced  to  writing? 

A.     Not  that  I  know  of,  sir. 

Q.  You  have  a  fair  recollection  of  what  went  on 
on  these  additional  tapes  in  the  conversations? 

A.     Yes,  pretty  well. 

Q.  Do  you  recall  whether  you  have  had  any  con- 
versation with  agents  Kennedy,  and  perhaps  John- 
son, regarding  the  ACP  practices  of  Mr.  Neely? 

A.    Yes. 


United  States  of  America  409 

(Testimony  of  Joe  L.  Short.) 

Q.  Do  you  remember  where  that  conversation 
took  place? 

A.    It  was  in  the  ASC  Office  in  Casa  Grande. 

Q.    Do  you  know  when,  particularly? 

A.    No,  I  don't  remember  the  date. 

Q.     Was  it  all  in  one  conversation? 

A.  No,  sir.  They  mentioned  it  one  time,  and  I 
think  we  talked  probably  an  hour  or  an  hour  and 
a  half.  Later  they  mentioned  it  again,  maybe  two 
other  times.  I  don't  know  for  [450]  sure  the  other, 
as  I  remember,  just  passing  topics. 

Q.  In  particular,  did  this  ACP  practice  of  Mr. 
Neely's  in  1954,  do  you  remember  what  was  said? 

A.  They  showed  me  some  forms  from  his  ACP 
file,  and  they  asked  me  if  I  could  identify  them. 

I  said  I  can  tell  you  what  they  were,  and  some 
of  them  I  might  identify,  and,  well,  when  tJiey  come 
up  with  the  different  forms,  they  asked  me  different 
questions  on  them. 

Q.  Did  they  discuss  with  you  the  handling  of 
the  ACP  of  1954,  as  to  personnel? 

A.     A  very  little  bit. 

Q.  Was  it  brought  out  in  this  conversation  who 
had  handled  ACP  in  1953  and  1954,  and  so  on? 

A.  Well,  I  don't  think  there  was  a  question  asked 
me  on  that,  but  probably  I  told  them  there  were 
other  people  handling  it. 

Q.  Let  me  ask  you  this,  Mr.  Short.  Did  you 
discuss  with  them  a  girl  that  had  worked  tliere  by 
the  name  of  Edna  Drivens? 
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A.  I  think  I  mentioned  her  name,  and  I  told 
them  I  had  a  little  bit  of  trouble  with  her  work. 

Q.  What  did  you  tell  them  in  connection  with 
her? 

A.  Well,  I  thiiik  I  told  them  that  she  started  to 
work  in  1954,  I  think,  early.  She  replaced  me  on 
the  ACP,  and  after  I  became  office  manager,  I 
checked  her  every  once  in  a  while. 

The  first  time  I  checked  her  was  on,  oh,  probably 
[451]  in  February  or  March.  At  that  time  she  was 
$12,000  over  her  budget,  and  that  didn't  set  very 
well  with  me,  so  I  re-did  her  first  ledger  to  be  sure 
where  she  was,  and  w^ent  and  talked  to  the  Coiuity 
Committee  on  it,  and  they  said.  Well,  she  just  made 
a  mistake,  let's  let  her  go  on. 

I  did  let  her  go  on.  A  few  weeks  later  I  checked 
it  again,  and  she  was  off  again,  so  I  fired  her. 

Q.  Do  you  remember  if  you  replaced  her  wdth 
anyone  ? 

A.     Later,  Paul  Hanna  replaced  her,  yes. 

Q.  Now,  in  various  conversations  that  you  had 
with  the  Government  Agents,  we  know  there  was 
some  conversation  about  the  signatures  of  Doyle 
Dunkin.  A.     Yes,  sir. 

Q.     On  some  ACP  forms?  A.    Yes. 

Q.  Do  you  remember  any  of  that  conversation 
or  conversations? 

A.  Well,  in  the  first  conversation  that  I  said 
lasted  an  hour,  maybe  an  hour  and  a  half,  something 
like  that,  they  brought  out  this  247,  and  they  showed 
it  to  me,  and  I  said  it  was  a  surprise  to  me.    Why 
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is  Doyle  Dimkin's  name  on  there,  or  is  that  Doyle 
Dimkin's  name.  And  they  said,  "We  don't  know 
who  signed  it." 

And  I  said,  "I  don't  know,  I  don't  know  a  thing 
about  it."  And  all  during  that  conversation,  as  far 
as  I  [452]  remember,  I  told  him  that  I  didn't  sign 
it.    And  I  still  don't  know  a  thing  about  it. 

Q.  Did  you  have  a  subsequent  conversation  in 
that  comiection? 

A.  Yes,  sir.  Maybe  it  was  a  week  later.  It  may 
have  been  longer,  they  brought  it  up  again  in  an- 
other conversation.  They  said,  "We  have  had  this 
checked  by  a  handwriting  expert,  and  they  say  it 
is  your  signature.'* 

I  said,  "All  right,  let's  take  your  expert's  opinion. 
Maybe  I  signed  it.  Why  did  I  sign  it?  There  is  no 
reason  for  it.     It  just  doesn't  make  sense." 

Q.  Why  do  you  say  it  doesn't  make  sense,  Mr. 
Short? 

A.  Well,  in  a  year's  time,  I  probably  signed  300 
of  those  as  an  office  manager,  and  there  is  one 
place  that  I  can  sign  that  is  for  the  authorized 
representative  of  the  County  Committee. 

Then  it  goes  to  the  S.C.S.  The  S.C.S.  had  been 
very  cooperative  with  me.  If  a  certain  practice 
didn't  go  the  way  it  should  have  been,  I  could  go  in 
and  talk  with  the  S.C.S.,  and  they  would  give  me 
the  report  I  needed,  if  it  was  legitimate  and  above- 
board,  all  right. 

Wliy  should  I  put  Doyle  Dunkin's  name  on  there, 
and  besides,  that  doesn't  spell  his  name  right,  and 
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it  doesn't  have  the  right  middle  initials,  and  I  told 
the  investigators  that  in  that  particular  time  why 
should  I  put  Doyle  Dunkin's  [453]  name  on  there, 
because  Mr.  Neely's  farm  was  not  in  the  Indian 
Reservation.  I  would  have  to  have  gone  to  the 
S.C.S.  to  get  it.  In  other  words,  it  still  doesn't 
make  sense  to  me. 

Q.     Do  you  know  Ray  Bates?  A.    Yes,  sir. 

Q.  Who  is  he,  or  who  was  he  at  that  particular 
time  ? 

A.  At  that  particular  time,  he  was  the  respon- 
sible technician  for  the  S.C.S.  Service  in  Casa 
Grande.    In  fact,  he  covered  all  of  Pinal  County. 

Q.     Did  he  ever  sign  papers  of  that  sort? 

A.  Yes.  Sometimes  we  would  get  an  application, 
and  some  way  it  would  get  mixed  up,  and,  as  I 
said,  it  could  have  gotten  mixed  up  with  the  girl 
being  bad,  or  stuff  like  that,  and  they  wouldn't  get 
the  247's  over  to  the  S.C.S. 

Later  the  farmer  would  come  in  and  say,  "I  got 
this  all  done." 

And  I  would  go  over  and  talk  to  Ray  Bates,  and 
I  would  say,  "Ray,  we  just  made  a  mistake.  We 
didn't  get  it  over  here.  Can  you  go  out  and  check 
it  and  find  out  if  it  is  necessary,"  and  then  do  the 
performance  report,  and  he  never  refused  me  a 
time. 

Q.  Where  was  Mr.  Bates'  office  located  at  that 
particular  time? 

A.     Let's  see.    That  was  in  1954. 

Q.     Yes.   [454] 
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A.  We  had  a  hall  about  three  feet  wide  runniiis: 
through  the  office,  and  he  was  on  the  other  side  of 
this  aisle,  you  might  say.  In  fact,  we  didn't  have 
full  partitions.  They  were  just  half  partitions.  In 
fact,  I  could  holler  from  my  offi.ce,  and  Ray  would 
hear  it. 

Q.     Did  you  know  Doyle  Dunkin? 

A.     Yes,  I  knew  Doyle  very  well. 

Q.     In  what  connection  did  you  know  him? 

A.  Well,  in  the  ACP  program,  we  were  always 
trying  to  get  some  ACP  work  done  on  the  Indian 
Reservation,  and  before  he  was  on  the  Gila  Reserva- 
tion, he  was  down  on  the  Pa^^ago  Reservation.  Be- 
sides that,  I  square  danced  with  him. 

Q.  Mr.  Short,  I  will  hand  you  Government's 
Exhibits  12-D  and  12-E  in  evidence,  and  ask  you 
if  those  are  the  documents  that  the  CID  boys  showed 
you,  as  far  as  Dimkin's  signature  is  concerned? 

A.     Yes,  I  think  they  are  the  same. 

Q.     Do  you  know  Doyle  Dunkin's  signature? 

A.    Yes. 

Q.     Is  that  it  on  that?  A.    No.    No. 

Q.  Do  you  have  any  independent  recollection  of 
signing  those  signatures? 

A.  No,  sir,  I  don't  know  a  thing  about  it,  sir. 
As  I  have  said  before,  some  of  it  looks  like  my 
handwriting,  but  [455]  if  I  signed  one  of  these  247's, 
I  would  remember  it,  and  I  still  don't  remember  it. 

Q.     What  you  are  saying  is  that  you  do  not 

Mr.  Holohan:    He  did  not  sign  it. 

Mr.  Stanfield:    I  beg  your  pardon? 
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Mr.  Holohan:    Never  mind. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Stanfield)  :  Your  statement  is  you 
do  not  remember  signing  it?  A.    No. 

Q.  Now,  Mr.  Short,  do  you  recall  any  conversa- 
tion that  you  had  with  Mr.  Neely  in  1956  in  con- 
nection with  any  of  the  charges  that  are  being  tried 
here  today? 

A.  Yes,  sir.  I  talked  to  him  about  the  charges. 
Not^ — our  conversation  was  not  about  that. 

Q.  I  want  to  know  when,  where,  and  who  was 
present. 

A.  Well,  there  are  two  conversations  that  I  re- 
member right  now.  One  of  them  I  think  was  on 
the  19th  day  of  December. 

Q.     Where? 

A.     In  the  ASC  office  in  Casa  Grande. 

Q.    Who  was  present? 

A.    All  I  remember  is  Mr.  Neely  and  myself. 

Q.     What  was  said? 

A.  For  some  reason  I  had  his  farm  folder  out 
on  my  desk.  I  don't  remember  whether  somebody 
told  me  that  Mr.  Neely  was  [456]  in  there,  or 
whether  I  went  out  and  got  it  when  he  came  in,  or 
what  it  was,  now. 

I  had  it  out  on  my  desk,  and  I  said,  "Rex,  did 
you  plow  up  your  overplanted  cotton  out  there  on 
your  farm?" 

And  his  conversation  was,  "No." 

I  said,  "Rex,  you  are  overplanted.  You  better 
go  into  the  State  Office  and  tell  them  to  get  measure- 
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ment  boys  out  there  from  the  State  Office,  and  pay 
the  penalty." 

Q.    What  did  he  say,  if  anything? 

A.  Well,  I  don't  remember  anything  that  he 
said.  I  mean,  nothing  other  than  what  I  was  talk- 
ing about. 

Q.     There  was  a  later  conversation? 

A.    Yes. 

Q.    Where  did  that  take  place? 

A.     The  next  one  I  think  was  in  Chandler. 

Q.     Do  you  remember  when  it  was? 

A.  No,  sir,  I  don't  remember  the  date.  It  was 
after  the  first  one,  I  am  pretty  sure  of  that. 

Q.    Would  it  have  been  in  December? 

A.  Yes,  I  say  after  the  one  that  I  just  testified 
to. 

Q.     And  who  was  present? 

A.  In  fact,  I  was  in  Chandler  for  a  meeting, 
and  I  called  Mr.  Neely  to  meet  me  somewhere,  and 
we  met  in  a  cafe,  and  Mr.  Neely  and  I  were  the 
only  ones  there. 

Q.     I  see.    What  was  said?  [457] 

A.  He  asked  me  had  they  measured  his  farm, 
or  something  like  that.  In  other  words,  the  con- 
versation started  on  that  point,  and  I  said  yes,  I 
i  thought  so,  but  I  didn't  know.  And  he  asked  me 
how  much  the  measurement  was,  and  I  said  I  didn't 
l\now. 

Q.     Anything  else  said,  do  you  remember? 

A.     That's  all  I  remember  right  now. 
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Q.  Do  you  remember  if  his  allotment  notices 
for  1956  were  mentioned? 

A.  Yes.  There  was.  I  asked  him  to  look  up 
his  revised  copies  of  his  allotment  notices,  and  keej) 
them  handy. 

Q.  Did  you  tell  him  why  he  should  keep  them 
handy  ? 

A.  There  were  some  investigators.  I  didn't  tell 
him  whether  they  were  from  the  State  Office  or 
whether  they  were  from  the  CID  office,  but  I  told 
him  they  were  doing  some  investigating  in  Pinal 
County,  so  look  up  his  allotment  notices,  and  keep 
them  handy. 

Q.  Did  you  have  a  further  conversation  with  Mr. 
Neely  in  connection  with  this*? 

A.    Yes.    On  the  28th  day  of  December,  1956. 

Q.    Where? 

A.  It  was  in  front  of  my  house  where  I  live.  I 
knew  that  Mr.  Neely  was  coming  dowTi  there.  I 
don't  know  whether  there  was  a  telephone  conversa- 
tion before  that.  I  imagine  there  was.  I  don't 
know  who  originated  it,  or  anything  else.  I  knew 
he  [458]  was  coming  down  there.  I  think  it  was 
aroimd  five  o'clock  in  the  afternoon. 

Q.     What  was  said  during  that  conversation? 

A.  Mr.  Neely  asked  me  again  about  the  measure- 
ments, and  I  told  him  I  didn't  know,  because  they 
had  never  informed  me  how  much  measurements 
they  had — ^how  much  cotton  they  had  found  on  his 
place. 
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Then  Mr.  Neely  asked  me  about  the  Burns  lease, 
and  1  told  him  not  to  talk  to  me  about  the  Burns 
lease,  just  forget  that  for  right  now.  There  are 
some  investigators  iii  here,  and  they  will  probably 
get  in  touch  with  you.  And  I  also  told  him  to  hire 
a  coiuisel,  or  go  talk  to  a  lawyer. 

Q.  Now,  did  you  have  a  subsequent  conversation 
with  Mr.  Neely?  A.     No,  sir. 

'Q.  When  was  the  next  time,  if  any,  you  talked 
to  him? 

A.  Other  than  seeing  him  here  in  the  courtroom, 
I  haven't  talked  to  him  since  then,  except  on  the 
11th  or  12th  of  this  month. 

Q.     Since  this  trial  started?  A.     Yes. 

Q.  Now,  in  connection  with  the  release  and  re- 
apportionment practices  in  the  County,  I  don't 
know  whether  I  have  asked  you  or  not  as  to  during 
the  years  you  were  in  the  office  there,  how  many 
were  handled  each  year?  Did  I  ask  you  that  al- 
ready? [459]  A.     Not  that  I  remember. 

Mr.  Hays :    You  asked  it. 

Mr.  Staniield :    Mr.  Hays  said  I  asked  it. 

The  Witness:    I  forgot  it,  then. 

Q.  (By  Mr.  Stanfield)  :  During  the  years  you 
ran  the  office  down  there,  do  you  know  what  the 
allotment  of  cotton  was  for  the  County? 

A.    Yes. 

Q.    What  was  it? 

A.  In  1954  it  is  165  acres,  plus  some  added  ex- 
tra acres.    In  1955  and  1956  it  is  138,000  acres. 
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Q.  Do  you  know  how  much  was  planted  and 
harvested  to  cotton  in  those  years? 

A.  Yes.  According  to  the  AMS  figures,  which 
were  prepared  from  the  records  in  the  ASC  office, 
I  know  for  1954  and  1955. 

Q.     What  were  those  figures'? 

A.  In  1954,  we  had  about  159,000  acres.  In  1955, 
I  think  it  was  about  133  or  4  thousand  acres. 

Q.     In  1956,  do  you  know  that  figure? 

A.  No,  I  don't  know  that,  sir.  I  wasn't  there 
when  they  computed  that. 

Q.  Do  you  know  whether  the  county  allotment 
was  exceeded  by  the  planted  acreage  in  any  of  those 
years?  A.     Say  that  again.  [460] 

Q.  Do  you  know  whether  the  plant,  the  county 
allotment  was  exceeded  by  the  planted  acreage  in 
any  of  those  three  years,  harvested  acres'? 

A.  The  total  planted  to  cotton  in  that  county 
did  not  exceed  the  total  allotment  for  the  county, 
is  that  what  you  mean? 

Q.    Yes.  A.     No. 

The  Court:    We  will  recess  imtil  two  o'clock. 
(The  noon  recess  was  taken.)   [461] 
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Wednesday,  September  17,  1958 
Two  O'clock  P.M. 
The  Court:     You  may  continue. 

JOE  L.  SHORT 

resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Stanfield)  :  Mr.  Short,  I  don't  be- 
lieve I  asked  you  this  question  before.  What  was 
your  physical  condition  during  the  time  in  which 
you  gave  the  government  agency  these  statements 
in  December  of  1956,  and  in  the  first  part  of  1957  ? 

A.  I  had  learned  to  talk  again,  and  I  couldn't 
write  and  couldn't  read. 

Q.     What  about  your  memory?  [462] 

A.  Well,  my  memory  wasn't  as  good  as  it  should 
have  been  at  the  time,  and  it  had  improved  from 
what  it  was  in  September  of  1956. 

Q.  Now,  in  comparison,  what  is  your  condition 
today  ? 

A.  Well,  I  am  better  than  I  was  at  that  time. 
I  still  have  trouble  talking.  I  still  have  trouble 
writing.  And  I  still  have  trouble  reading  long  docu- 
ments, and  my  memory  is  better,  but  I  am  still  not 
normal. 

Q.  Now,  with  respect  to  the  Form  578,  do  you 
know  what  the  regulations  were  while  you  were 
office  manager,  what  they  provided,  insofar  as  when 
the  farmer  was  to  sign  them'?  A.     Yes. 

Q.     What  did  the  regulations  provide? 

A.  The  farmer-reporter,  or  farm  measurer,  if 
you  want  to  call  him  that,  goes  out  to  the  farm  and 
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is  supposed  to  contact  the  operator  of  the  farm,  and 

they  go  over  the  fields. 

The  operator  is  supposed  to  give  him  an  estimate 
on  his  fields,  and  then  the  reporter  is  supposed  to 
get  it  signed  by  the  operator. 

Q.    When?  A.     At  that  time. 

Q.  Was  that  the  usual  procedure  used  in  secur- 
ing that? 

A.  It  was.  Because  a  lot  of  operators  lived  off 
the  farms,  and  if  you  take  the  578 's  out  to  the  field, 
they  can  plot  it  on  a  map,  and  can  put  the  figures 
down  for  each  field,  and  [463]  then  they  can't  find 
the  operator.    So  we  usually  ke^Dt  them  in  the  office. 

Q.  Now,  referring  again  to  the  conversation  that 
went  on  between  you  and  the  government  agents, 
some  of  which  was  tape  recorded,  and  some  of  which 
was  not  tape  recorded.  Do  you  remember  whether 
or  not  you  had  a  conversation  or  conversations  re- 
garding the  irregularities  that  might  have  been  in 
your  office  there?  A.     Yes. 

Q.  Were  these  conversations  had  during  the 
periods  you  have  previously  mentioned? 

A.    Yes. 

Q.  Do  you  know  what  was  said  in  that  connec- 
tion? 

A.  Well,  they  asked  me  about  any  objection 
that  I  had  to  the  Coimty  Committee's  opinions,  and 
I  said  yes,  I  objected  sometimes  on  the  Committee's 
opinion,  but  about  the  only  way  I  could  tell  you 
about  it  is  to  bring  the  Minutes  in,  and  we  will  go 
through  them,  and  if  I  objected,  why,  I  would  tell 
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you  about  it,  but  they  never  did  bring  in  the  Min- 
utes, and  never  did  say  much  more  about  that  part. 

There  was  some  other  irregularities  that  were 
mentioned.  Did  you  want  me  to  go  ahead  and  tell 
about  them? 

Q.    Was  it  in  the  statement? 

A.     I  beg  your  pardon? 

Q.  Is  that  what  you  told  them  ?  In  other  words, 
it  was  [464]  something  you  said  to  them? 

A.    Yes,  I  told  them  about  it. 

Q.     You  might  as  well  say. 

A.  Well,  Ave  mentioned  some  names.  One  of 
these  was  the  Casa  Grande  Country  Club.  Ken- 
neth Julian,  and  Frank  Russell,  and  Peggy  Col- 
ston, and,  of  course,  I  had  already  told  them  about 
Neely,  Simmons,  Ladd,  and  Morris.  That's  about 
all  I  remember  right  now,  sir. 

Q.  Was  there  any  further  conversation  regard- 
ing these  first  ones  you  just  now  mentioned? 

A.  Very  little.  The  only  one  that  I  remember 
anything  more  about  was  the  Casa  Grande  Country 
Club.    They  asked  me  a  few  more  questions  about  it. 

Q.  Do  you  remember  what  was  primarily  dis- 
cussed at  the  later  conversations — were  there  par- 
ticular persons  that  they  were  interested  in  at  that 
time,  rather  than  the  ones  mentioned? 

A.     In  part  of  the  conversations,  they  were  very 
particularly  interested  in  John  E.  Beggs,  and  Heniy 
;  Haley,  and  Rodney  Elsberry  was  mentioned,  ))nt 
not  very  much. 

Q.     While   you   were   making   the    statement   to 
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them,  did  you  discuss  with  them  your  part  in  this 

affair  ? 

What  I  mean  is,  did  you  discuss  with  them  your 
part  in  the  subject  which  they  were  investigating? 

A.     Yes.  [465] 

Q.     What  did  you  tell  them,  briefly? 

A.  Well,  in  other  words,  I  told  them  that  these 
different  things  transpired  while  I  was  in  the  office 
manager's  job,  and  nolwdy  else  knew  about  it  ex- 
cept me.  And  I  also  told  him,  if  you  find  something 
that  you  want  to  understand,  or  want  some  infor- 
mation about  it,  bring  the  fi.les  to  me.  And  if  you 
don't  bring  the  files  to  me,  why,  I  don't  know 
whether  I  can  tell  you  about  it  or  not. 

Q.     Did  they  subsequently  do  that?  A.     No. 

Q.  Now,  in  this  same  conversation  or  conversa- 
tions, did  you  discuss  with  them  Mr.  Neely's  ACP 
situation  in  1954?  A.     Yes,  sir. 

Q.     Was  that  with  both  agents,  or  just  one? 

A.     I  think  there  was  two  there,  sir. 

Q.     Where  did  that  happen? 

A.     That  was  in  the  ASC  Office  in  Casa  Grande. 

Q.     Have  you  any  idea  when  that  was? 

A.     No,  sir,  I  don't  know  the  date. 

Q.     What  was  said  in  that  connection? 

Mr.  Holohan:  I  object.  It  has  been  asked  and 
answered.  It  is  just  what  we  went  through  before 
lunchtune,  where  we  showed  those  documents,  and 
went  through  that  about  Doyle  Dunkin,  and  so 
forth. 

The  Court:    Well,  go  ahead.  [466] 
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Mr.  Stanfield:  I  will  be  glad  to  withdraw  the 
question  as  far  as  the  Diinkin  episode  is  concerned. 

The  Court:    All  right. 

The  Witness :  Well,  they  showed  me  several  doc- 
uments. There  was  one  that  was  marked  Cancelled, 
and  it  had  a  date  on  it  in  November,  1953.  And 
then  they  showed  me  another  application,  and  I 
think  it  bore  a  date  of  May,  1954,  something  like 
that. 

And  then  they  said  when  he  made  this  application, 
did  you  know  the  work  was  already  done.  And  I 
said,  "I  don't  know,  I  really  don't  know." 

In  fact,  I  was  not  rimning  the  ACP  program  at 
that  particular  time.  I  said,  "If  you  will  give  me 
the  whole  files,  maybe  I  can  help  you,  but  with  in- 
dividual documents,  I  can't  help  you." 

Q.     Did  they  so  provide  them  in  the  file? 

A.     No. 

Q.  Now,  in  your  statements  to  the  agents,  did 
you  discuss  with  the  agents  your  reasons  for  what 
you  had  done,  and  disclose  to  them  by  virtue  of  the 
written  statement? 

Is  that  question  clear  enough  to  answer? 

A.     You  lost  me,  Mr.  Stanfield. 

Q.  In  other  words,  did  you  discuss  with  the 
agents  what  you  had  done,  and  eventually  made  a 
full  disclosure  of?  A.     Yes.  [467] 

Q.  Did  you  discuss  with  them  in  these  state- 
ments the  reasons  for  what  you  had  done? 

A.  I  think  probably  I  gave  them  a  reason.  I 
don't  know  for  sure. 
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Q.    Do  you  remember  what  that  reason  was? 

A.  Well,  yes,  sir.  I  know  the  reason.  As  the 
office  manager,  I  handled  lots  of  transactions  that 
went  on  in  the  same  way. 

In  other  words,  the  administrative  details  were 
the  same.  I  guess  I  got  carried  away  and  thought 
I  ought  to  get  in  on  the  money. 

Q.  Let  me  ask  this  question.  Did  you  at  any 
time,  whether  you  made  an  admission  in  a  statement, 
or  otherwise,  did  you  ever  have  any  understanding, 
or  any  agreement  with  Mr.  Neely  with  regard  to 
the  conspiracy  as  charged  here? 

A.  No,  sir.  No,  sir.  There  was  no  agreement 
other  than  what  I  have  told  you  today,  and  what  is 
in  my  statement  so  far. 

Q.  Did  you  at  any  time  conspire  with  Mr.  Neely 
to  do  anything?  A.     No. 

Mr.  Stanfield:    You  may  cross  examine. 

Mr.  Whitney :  If  the  Court  pleases,  in  connection 
witJi  Government's  Exhibits  21  and  23  in  evidence, 
21  is  the  Deposit  Slip  of  $1500,  dated  October  7th, 
1954,  and  the  [468]  Government  Check  dated  Octo- 
ber 6,  1954,  coA^ering  the  1954  AC  Program,  there 
has  been  some  talk  here  about  two  checks  being 
issued  in  1954,  and  I  finally  located  in  the  bank 
through  microfilm  a  copy  of  the  other  check  mailed 
in  1954. 

I  talked  to  the  United  States  Attorney  about  it. 
He  didn't  have  the  original  himself,  and  he  agreed 
to  stipulate  with  me  on  this  matter. 

Mr.  United  States  Attorney,  will  you  stipulate 
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with  me  that — pardon  me,  I  better  mark  these  in 
evidence,  both  of  them,  or  for  identification.  This 
first  one,  mark  it  as  an  exhibit  for  identification. 

The  Clerk:     Defendant's  Exhibits  R  and  S  for 
identification. 

(Said  Copies  of  Checks  were  marked  as  De- 
fendant's Exhibits  R  and  S  for  identification.) 
Mr.  Whitney:    Will  yon  stipnlate  with  me,  Mr. 
United   States  Attorney,  that  Mr.   Neely  received 
])ayment  by  Treasury  Check  April  20th,  1954,  for 
the  1953  ACP  Program? 

Mr.  Hays:    We  will  so  stipulate. 
Mr.  Whitney:    And  that  Mr.  Neely  deposited  in 
his  account  pursuant  to  Defendant's  Exhibit  S  for 
identification  on  the  23rd.   I  don't  know  what  date 
that  is.    April  23rd,  1954. 
Mr.  Hays:    Yes. 

Mr.  Whitney:    And  we  offer  in  evidence  R  and 
S  for  [469]  identification. 
Mr.  Hays:    No  objection. 
The  Court:    It  may  be  received. 
The  Clerk:     Defendant's  Exhibits  R  and  S  in 
evidence. 

(Said  Copies  of  Checks  were  received  in 
evidence  and  marked  as  Defendant's  Exhibit 
R  and  S.) 

Cross  Examination 
Q.     (By  Mr.  Whitney)  :    Mr.  Short,  we  are  going 
to  try  to  make  this  as  short  as  possible. 

Referring  to  Government's  Exhibit  11-B  for  iden- 
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tification,  when  was  that  red  writing  put  on  there, 

with  reference  to  the  date  August  18th? 

A.  It  either  went  on  there  that  afternoon,  or 
the  next  morning  after  I  went  out  and  checked  his 
fields. 

Q.  I  see.  That  was  not  on  there  when  Mr.  Neely 
signed  it?  A.    No,  sir. 

Q.  Referring  to  Government's  Exhibit  11-C  for 
identification,  also  covering  the  1955  acreage  of 
Long  Staple,  you  notice  those  red  figures  there? 

A.     Yes,  sir. 

Q.  When  were  they  put  on  there,  with  reference 
to  that  date,  which  is  the  same  date,  August  18th, 
1955?  [470] 

A.  The  same  answer  I  gave  to  the  previous  ques- 
tion.   It  was  after  I  went  out  and  checked  the  fields. 

Q.     Not  at  the  time  that  Mr.  Neely  signed  these  ? 

A.     No,  sir. 

Q.  Now,  with  reference  to  the  so-called  Bums 
lease.  Government's  Exhibit  15  in  evidence,  did  you 
sign  that  W.  R.  Bums  ?  A.    Yes,  sir. 

Q.    And  what  date  was  that  signed? 

A.     I  think  it  aroimd  March  the  30th. 

Q.  Before  you  got  your  second  check  from  Mr. 
Neely  for  $1620?  A.    Yes,  sir. 

Q.  And  I  notice  that  you  have  witnessed  the 
signature  of  Rex  L.  Neely?  A.    Yes. 

Q.  And  you  did  that  at  the  time  Mr.  Neely  signed 
the  lease  ?  A.     That  is  right. 

Q.  And  the  name  W.  R.  Burns  was  already 
on  there  ?  A.     That  is  right. 
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Q.     This  Lena  H.  Andrews'?  A.    Andrews. 

Q.  I  notice  that  she  witnessed  that  also.  Whose 
name  did  she  witness?  [471] 

A.  Both  of  these  names  were  on  here  when  I 
took  it  in  to  her,  and  asked  her  to  sign  it  as  a  wit- 
ness. 

Q.  She,  of  course,  didn't  know  anything  about 
this,  did  she  know  anything  about  this? 

A.     No,  sir. 

Q.    About  W.  R.  Burns  being  signed  by  you? 

A.    No,  sir. 

Q.     She  just  did  that  because  you  asked  her? 

A.    That  is  right. 

Q.  Mr.  Short,  I  am  going  to  hand  you  some  ex- 
hibits that  I  don't  understand. 

First,  I  am  going  to  hand  you  Defendant's  Ex- 
hibit G  in  evidence.    What  is  that? 

A.  Well,  it  is  an  application  that  the  Govern- 
ment share  the  cost  of  an  Agricultural  Conservation 
Practice  for  the  1954  year. 

Q.    And  that  was  signed  by  Mr.  Neely? 

A.    Yes. 

Q.    And  what  is  the  date  of  that? 

A.    November  2nd,  1953. 

Q.  I  notice  that  the  word  Cancelled  is  written 
across  there.  A.    Yes. 

Q.    How  did  that  come  about? 

A.  Probably  there  was  another  application  made 
at  that  time.   [472] 

Q.    And  she  cancelled  this  one? 

A.     Now  there  are  some  more  forms  that  I  would 
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like  to  have  in  front  of  me  before  I  say  why  she 

cancelled. 

Q.  All  right,  I  am  handing  you  Government's 
Exhibit  12-A,  12-B,  12-C,  12-F,  12-G,  H,  and  Gov- 
ernment's Exhibit  12  is  a  folder.  See  if  you  can 
explain  those  different  documents  to  the  Jury.  I 
certainly  don't  understand  them.  Referring  to  them, 
now,  by  Exhibit  Number,  when  you  do  it,  please. 

A.  All  right,  then.  The  one  that  I  identified 
first,  and  this  is  Defendant's  Exhibit  G,  he  prob- 
ably made  this  application  on  the  2nd  of  November, 

1953.  All  right,  later 

Q.     Wait  a  minute.    For  what  practice? 

A.     For  ditch  lining. 

Q.     For  1954? 

A.    Yes,  sir.    He  said  he  was  going  to 

Q.     What  date,  for  1954  ditch  lining? 

A.  Yes.  In  other  words,  at  that  time  we  were 
taking  1954  practices  in  1953,  but  it  is  imder  the 
1954  program. 

Q.  Was  that  allowable  under  the  law  and  regu- 
lations at  that  time?  A.     Yes,  sir. 

Q.  What  period  of  time  did  that  run,  when  you 
took  such  applications? 

A.  The  1954  program  I  think  started  the  1st  of 
November,   and   rim  imtil  the  31st  of  December, 

1954.  That  is  the  31st  [473]   of  November,  1953, 
to  the  31st  of  December,  1954. 

Q.     I  see. 

A.    Do  you  want  me  to  go  ahead? 

Q.     Go  ahead. 
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A.  After  he  made  this  original  application,  it 
looks  like  he  come  in  later  in  the  year,  I  don't  know 
exactly  what  time,  but  there  is  another  application 
in  here. 

Q.  Did  he  make  this  application  in  front  of  you, 
do  you  remember? 

A.  At  that  time  I  imagine  he  made  it  in  front 
of  me.  There  is  no  way  that  I  can  say  that  for 
sure. 

Q.     I  see.    Very  well. 

A.  The  next  one  is  Government's  Exhibit  12- A. 
This  is  another  application  for  Agricultural  Con- 
servation Program  money,  and  it  has  a  date  on  it 
which  looks  like  May  24,  1954. 

Q.     Okay. 

A.  Now,  there  are  two  dates  on  here.  One  of 
them  at  the  bottom  of  the  page,  and  the  other  one 
is  probably  one  inch  above  it. 

Q.     I  see. 

A.  Lots  of  time  we  would  use  the  bottom  date, 
because  that  was  when  the  Coimty  Committee  signed 
it,  and  put  it  on  the  line  above,  an  inch  above  there. 

Q.    Yes. 

A.  But  it  looks  like  he  had  changed  to  land  level- 
ing, and  [474]  some  ditch  lining.  Now,  of  course, 
he  had  already  applied  for  one  of  them,  for  some 
ditch  lining,  and  at  this  time  he  was  applying  for 
some  land  leveling. 

Q.    Yes. 

A.  And  there  is  a  note  on  here  that  looks  like 
it  is  in  my  handwriting. 
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Q.    What  does  that  say? 

A.  It  says,  "Request  for  Change  of  Approval 
from  First  to  Second  Practice."  And  it  has  the  date 
on  it,  5/27/54. 

Now,  what  it  looks  like  to  me  on  these  records,  he 
come  in,  made  the  application  for  the  ditch  lining. 
I  says,  all  right.  Later  he  got  to  thinking  about  it, 
and  he  says,  "Well,  I  think  I  will  level  a  quarter 
of  a  section  of  land  out  there."  I  do  know  from 
the  S.C.S.,  I  knew  his  land  leveling  would  not  go 
through,  and  I  think  I  told  him,  he  may  have  been 
told  before,  I  don't  know,  about  that. 

Q.    Why  wouldn't  it  go  through? 

A.  I  think  the  question  at  that  time  was  Mr. 
Neely  eye-balled  that  land  leveling  instead  of  doing 
it  by  an  instrimient. 

Q.     What  do  you  mean  "eyeballed"  it? 

A.  An  instrument  makes  a  straight  line.  Some- 
times you  can  get  do\\Ti  on  the  groimd  and  eyeball 
it  in,  and  kind  of  fill  up  the  hollows,  and  the  S.C.S. 
wouldn't  approve  it.  It  had  to  be  done  by  instru- 
ment. 

Q.     He  didn't  get  paid  for  it?  [475] 

A.    No,  because  the  S.C.S.  turned  it  down.  WTieni 
he  come  in,  anyhow,  at  this  particular  time,  I  said,, 
"Mr.   Neely,   that  land  leveling  is   not  approved. 
What  are  you  going  to  do  now?" 

He  said,  Well,  I  would  like  to  go  back  to  the' 
ditch  lining. 

I  said,  "All  right,  you  made  an  origiual  applica-- 
tion  for  the  ditch  lining."     So  I  either  called  the 
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ACP  clerk  up,  or  went  back  to  see  the  ACP  clerk. 

Q.    In  the  same  office? 

A.  Yes,  and  probably  took  Mr.  Neely  with  me. 
At  that  time  I  wrote  a  note,  and  I  didn't  sign  a 
new  application. 

Q.    I  see. 

A.  And  I  probably  said,  "Reinstate  the  first  ap- 
plication," or,  "If  you  can't  find  that  one  use  this 
one." 

Because  I  know  he  had  an  application  in  here. 
It  is  proved  in  our  control  ledger. 

Q.  Very  well.  Now,  what  is  the  next  deal  down 
on  that? 

A.  Well,  this  is  Defendant's  Exhibit  H.  This 
is  a  form  that  goes  out.  It  is  made  in  manifold 
sets.  There  are  five  of  them.  The  original  goes  to 
the  operator,  and  this  has  the  date  on  it  of  Novem- 
ber 5,  1953,  and  it  concerns  concrete  ditch  lining. 

Q.  Did  it  concern  this  deal  here.  Defendant's 
Exhibit  a?  A.    Yes,  sir. 

Q.     The  cancelled  document?  [476] 

A.  Yes,  sir.  And  this,  I  imagine  the  other  ones 
are  in  the  file,  I  haven't  checked  them  out  to  be 
sure,  but  there  should  be  three  more  in  that  file. 

Q.     See  if  you  can  locate  them. 
I    A.     There  are  four  more  of  them  in  here,  sir. 
I     Q.     Very  well,  pick  the  first  one.    That  is  out  of 
iGrovernment's  Exhibit  12? 

A.     Yes.     Now,  may  I  explain  how  these  four, 
.what  happens  to  them? 

Q.     That's  what  I  would  like  to  know. 
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A.  Okay.  When  you  make  up  a  247,  there  are 
actually  five  copies,  original  and  four  carbon  copies. 
The  ^\Q  copies  are  distributed  this  way. 

The  original  goes  to  the  operator,  as  I  said  be- 
fore. Three  copies  go  to  the  S.C.S.  One  copy  stays 
in  our  files  in  the  ACP  office. 

All  right,  after  the  three  copies  get  to  the  S.C.S., 
the  first  thing  they  have  to  do  is  sign  a  statement 
of  need. 

Now,  it  looks  like — there  is  some  imusual  papers 
on  here  and  I  really  don't  know  exactly  what  they 
are.     I  think  I  know. 

Q.     Did  you  make  them  out? 

A.     No,  I  didn't  make  them  out. 

Q.     Do  you  know  anything  about  them'? 

A.  No.  This  particular  copy  has,  it  looks  like 
Ray  Bates'  signature  in  two  places,  and  he  was  the 
County  representative  [477]  for  the  S.C.S.  at  that 
particular  time,  and  he  said  on  the  bottom  one, 
^'Full  amount  not  put  in." 

Q.     That  is  November  5,  1953?  A.    Yes. 

Q.     For  the  1954  practice? 

A.    Yes,  that  was  1954. 

Here  is  a  Performance  Report.  i 

Q.     Unless  you  know  about  it,  don't  testify  to  it. 

A.  This  Performance  Report  we  used  in  1953. 
I  know  that  the  S.C.S.  used  it,  but  we  didn't  use  it. 
And  here  is  a  regular  business  statement  that  we 
didn't  use,  but  we  had  to  have  that  when  our  appli- 
cation, rather,  we  had  to  have  that  with  our  appli- 
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cation  before  we  sent  in  our  a])plication  for  pay- 
ment. 

Q.     That  belongs  in  this  folder,  does  it? 

A.    Yes. 

Now,  here  is  the  other  three  copies.  On  two  of 
them  it  said,  "Paid  imder  the  1952  ACP,  Cancelled." 

And  it  looks  like  it  has  got  Ray  Bates'  signature 
on  it.  But  the  note  in  here  is  not  in  his  handwrit- 
ing. I  didn't  look  on  the  backs  of  these,  and  I 
should  have.  Here  is  one  that  has  got  a  chart  on 
the  back  of  it. 

Q.     Take  a  look  at  this  other  one. 

A.     This  one? 

Q.    Yes. 

A.  Yes,  the  chart  is  the  same  on  the  back.  The 
Government  [478]  forms  don't  give  us  a  way  that 
we  can  check  where  a  ditch  is  in  a  certain  section, 
so  w^e  usually  do  a  section  off  on  there,  and  there 
is  two  of  them  gone  off  on  here. 

Q.    What  does  that  say  to  you? 

A.     It  looks  like — (indicating  on   document.) 

Q.     You  refer  now  to  the  blackboard? 

A.  Yes.  Let  us  call  this  Section  13.  It  looks 
like  the  ditches  were  checked  for  this  ditch,  and 
this  ditch.     (Indicating  on  diagram.) 

Q.     That  is  for  this  mile  and  this  half? 

A.    Yes. 

Q.     For  what  year? 

A.     This  is  on  the  1954  form,  sir. 

Q.     All  right. 

A.     All  right,  now,  at  that  time  I  knew  lie  had 
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some  ditches  out  there.  In  other  words,  that  is  why 
I  said,  when  Mr.  Neely  came  in,  and  he  said,  "I  am 
going  to  put  in  some  more  ditch,"  I  thought  he  was 
talking  about  the  ditch  from  ''A"  to  "B". 

Q.     He  had  that  in  already'? 

A.  Not  the  first  time  I  talked  to  him  about  it  in 
November,  1953,  he  didn't  have  it  in  there,  as  far 
as  I  know,  l)ut  probably  in  May,  he  already  had 
it  in. 

Q.     This  was  a  1954  practice?  A.     Sir? 

Q.     This  was  a  1954  practice  ? 

A.  He  was  trying  to  find  out  if  it  could  come 
under  the  1954  practice,  and  I  said,  "Reinstate  the 
original  application,  that  way  he  will  be  eligible,  but 
we  will  probably  have  to  explain  it  to  the  S.C.S." 

Q.     All  right. 

A.  Now,  this  one  with  no  notes  on  it  was  prob- 
ably our  file  copy. 

Q.  Now,  Mr.  Short,  referring  to  Government's 
Exhibit  12-G,  does  that  mean  anything  to  you?  Do 
you  know  who  drew  it,  12-G  for  identification?         | 

A.  No,  sir.  I  don't  know  who  drew  it.  By  look- 
ing at  it  I  can  get  some  ideas. 

Q.     Wliat  does  it  tell  you? 

A.  Well,  it  has  the  same  chart  on  it  that  we  see; 
on  the  blackboard. 

Q.  Now,  referring  to  Government's  Exhibit  12-F ' 
in  evidence,  which  is  related  to  ditch  lining,  which  i 
is  dated  apparently  September  27,  1954,  and  admit-- 
tedly  signed  by  Mr.  Neely,  "Approved  Practice  and! 
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Application  for  Payment  for  1954  Agricultural  Con- 
servation Program".  A.     Yes. 

Q.  Now,  as  I  understand  it,  at  the  time  that  was 
signed  the  work  had  been  performed  between  the 
dates  of  January  and  March,  1954?  [480] 

A.    Yes.    That  could  happen. 

Q.  How  does  it  come  about  the  Govermnent  is 
claiming  that  this  was  signed  after  the  work  was 
done,  or  should  have  been  signed  before?  What  do 
you  say  about  that? 

A.  Well,  you  have  two  applications  in  there,  sir. 
One  of  them  was  signed  before  the  work  was  done. 
One  of  them  was  signed  after  the  work  was  done. 
If  you  remember,  I  told  you  that  I  said  to  reinstate 
the  original  application.  I  don't  think  that  one  was 
ever  reinstated. 

Q.    Whose  fault  was  that? 

A.     Well,  it  was  my  ACP  clerk,  sir. 

Q.     It  was  not  Mr.  Neely's  fault,  was  it? 

A.     No,  sir,  no,  sir. 

Q.  Now,  I  want  to  ask  you  with  reference  to 
this,  that  P.B.H.,  9/25/54,  in  ink  there. 

A.    Yes,  sir. 

Q.    What  does  that  mean? 

A.  The  person  who  finally  finished  this  up,  an 
application  for  payment.  Now,  this  is  a  different 
application.  After  the  work  has  been  done,  then 
you  have  to  put  in  an  application  for  payment.  Who 
finally  finishes  it  up  has  to  sign  it  with  his  initials, 
and  the  date  that  he  did  it. 

Q.    Yes,  sir. 
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A.  And  this  means  that  Paul  B.  Hanna  did  this 
application,  and  he  put  the  date  on  it,  9/25/54.  [481] 

Q.     Did  you  give  that  to  Mr.  Neely  to  sign? 

A.     I  think  so,  sir. 

Q.  Referring  to  the  last  paragraph  there  in  red 
printing,  where  you  see  Yes  or  No,  the  word  "No" 
typed  in,  Yes  or  No  and  the  word  "No"  typed  in. 

A.    Yes. 

Q.  Was  that  typed  on  there  at  the  time  Mr. 
Neely  signed  it? 

A.  The  questions  were  not  answered  at  that 
time,  sir. 

Q.    When  were  they  put  on? 

A.  Probably  when  Mr.  Hanna  got  this  applica- 
tion back  on  his  desk,  he  said,  "The  questions  are 
not  answered,"  and  that  happens  lots  of  times  at 
that  particular  time  of  year. 

I  said,  "I  don't  think  he  farms  any  other  farm 
in  any  other  county,"  and  so  he  put  two  Noes  on 
there,  sir.  That  was  my  fault,  if  you  want  to  say 
it  that  way. 

Q.  Mr.  Neely  had  nothing  to  do  with  those  Noes . 
on  there?  \ 

A.  No,  sir.  In  fact,  if  I  may  elucidate  a  little' 
bit.  I  didn't  know  imtil  the  first  part  of  1956  that  i 
Mr.  Neely  was  farming  a  farm  in  Maricopa  Comity. 

Q.  Had  you  kno^^TL  that,  you  wouldn't  have 
signed  that  application? 

A.  No,  sir.  This  would  have  been  Yes,  and  I 
would  have  figured  out  what  happened  in  Maricopa  i 
County.  ♦ 
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Q.  Do  you  have  any  idea  about  Mr.  Neely's 
familiarity  [482]  with  the  Government  laws  and 
regulations  referring  to  agriculture? 

A.  Well,  I  talked  to  a  lot  of  people,  and  lots  of 
them 

Mr.  Hays:  I  move  to  strike  the  answer  as  not 
responsive. 

The  Court :    Yes,  it  may  be. 

Mr.  Hays:  I  object  to  the  question  as  calling  for 
a  conclusion  of  the  witness. 

The  Court:    Yes,  sustained. 

Q.  (By  Mr.  Whitney) :  In  other  words,  you 
don't  know  anything  about  Mr.  Neely's  familiarity  ? 

A.     Well,  it  would  be^ 

The  Court:    You  don't  have  to  answer  it. 

Q.  (By  Mr.  ^liitney)  :  Now,  Mr.  Short,  was 
there  anything  wrong  with  signing  up  for  that  pay- 
ment in  September,  1954,  for  work  that  had  been 
performed  in  between  January  and  March,  1954? 

A.  There  were  lots  of  them  who  did  the  same 
thing.  They  made  an  original  application,  changed 
it,  and  then  changed  back  to  their  original  applica- 
tion, and  they  got  the  money,  sir. 

Q.  Were  there  some  farmers  transacting  busi- 
ness through  your  office  who  performed  the  work 
before  they  made  any  application  at  all,  and  then 
came  in  and  told  what  was  done  ? 

A.  Yes,  sir,  if  they  told  me  that,  I  would  tell 
them,  "You  [483]  ?^re  just  too  late.  We  can't  get 
j^ou  in  the  ACP,  because  you  have  to  sign  the  ap- 
plication before  you  can  get  any  money." 
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Q.     You  don't  know  of  any  that  were  paid? 

A.     Not  that  I  remember. 

Q.     Not  while  you  were  there  ? 

A.     Not  that  I  remember,  sir. 

Q.  Now,  in  the  years  of  1954,  1955,  and  1956 — 
this  is  a  general  question — when  these  three  checks 
were  issued  to  you,  the  first  for  $1620,  the  second 
for  $1410,  and  the  third  for  $1750,  you  led  Mr. 
Neely  to  believe,  didn't  you,  that  there  was  a  Burns 
farm?  A.    Yes,  sir. 

Q.     Sir?  A.     Yes,  sir. 

Q.  And  he  relied  upon  your  representation,  as 
far  as  you  know? 

A.     I  thought  so,  sir. 

Q.  And  you  remember  when  he  gave  you  a  check : 
dated  March  20,  1954,  for  $1620,  or  you  ran  the 
check  through,  and  the  payment  was  stopped? 

A.  At  that  time,  I  didn't  know  it  was  stopped., 
It  was  told  to  me  that  it  was  insufficient  funds,  or* 
something  like  that,  but  the  check  come  back,  yes,^ 
sir. 

Q.  The  check  was  finally  stopped,  and  you  finally 
got  it  back?  [484]  A.    Yes. 

Q.  After  you  got  that  check  back,  didn't  Mr.J 
Neely  ask  you  for  a  lease,  to  get  a  lease  for  this- 
Burns  farm? 

A.  There  was  some  talk  about  a  lease,  and  I  toldij 
him  I  could  get  the  leases  for  him,  yes,  sir. 

Q.  And  you  did  get  the  lease,  that  is,  you  pur- 
ported to  get  the  lease?  A.     That  is  right,  sir. 

Q.    And  you  told  Mr.  Neely  that  it  was  a  lease 
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dgiied  by  Mr.  Bums?  A.     That  is  right. 

Q.  Aiid  at  that  time  when  you  delivered  the  lease 
511  April  5th,  1954,  he  gave  you  a  new  check  for 
^1620?  A.     Yes,  sir. 

Q.     Which  went  through?  A.     Yes,  sir. 

Q.     And  you  got  the  money?  A.    Yes,  sir. 

Q.  Now,  referring  to  this  first  check  here  that 
Jie  payment  was  stopped  on.  Defendant's  Exhibit 
M  in  evidence,  that,  of  course,  is  your  signature  on 
;he  back  of  that  check?  A.     Yes,  sir. 

Q.  And  I  notice  it  says,  "For  Deposit  Only,  Joe 
^hort  Business  Accoimt."  A.     That  is  right. 

Q.    How  many  accounts  did  you  have? 

A.  At  that  time  I  had  only  one  account.  I  was 
thinking  about  starting  another  one,  but  I  never 
lid  do  it. 

Q.  Wouldn't  you  think  that  that  would  lead  Mr. 
^eely  to  believe  that  that  was  in  your  business  ac- 
3ount,  before  he  gave  you  the  second  check,  and 
iiat  that  money  went  to  Bums? 

Mr.  Hays:    I  object,  your  Honor. 

The  Court:    Oh,  yes,  sustained. 

Q.  (By  Mr.  Whitney):  Now,  Mr.  Wolf,  he 
mew — Mr.  Wolf  of  the  State  Office  knew  about  this 
Farm  595,  didn't  he? 

A.     Yes,  he  was  in  the  State  Office  later. 

Q.    How  long  did  he  know  about  it? 

A.  Oh,  from  February  or  March,  1954,  imtil 
aow. 

Q.  And  you  told  him  that  he  better  leave  it  on 
the  records?  A.    Yes,  sir. 
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Q.     For  what  purpose  did  you  tell  him  that? 

A.  I  think  I  explained  that  awhile  ago.  You 
w^ant  me  to  re- explain  it,  sir? 

Q.  No,  that  will  l)e  enough,  if  you  explained  it 
awhile  ago. 

Now,  Mr.  Neely  at  no  time  durmg  the  years  1954, 
1955,  and  1956  knew  that  he  was  operating  under 
a  fake  lease,  or  under  a  fake  allotment,  isn't  that 
right? 

A.  Not  that  I  know  of,  sir.  He  thought  it  was 
all  all  right. 

Q.     In  other  words,  you  led  him  to  believe  that? 

A.    Yes,  sir. 

Q.  And  he  inquired  of  you  each  time  about  the 
Bums  allotment,  or  the  Burns  lease? 

A.    Yes,  sir. 

Q.     Subsequent  to  the  time  he  got  the  one  in  1954  ? 

A.     That  is  right,  sir. 

Q.  Now,  Mr.  Short,  you  made  a  statement  to  the 
Government  which  is  dated  Eloy,  Arizona,  January 
14,  1957,  ill  evidence  here?  A.     Yes. 

Q.     And  you  now  stay  with  that  statement? 

A.  I  changed  one  ]iart  of  that  statement,  sir. 
That  was  on  the  578,  and  I  don't  know  whether  it  isj 
in  that  statement,  or  later  conversations. 

At  that  time  I  thought  he  plowed  up  55  acres.  I 
have  found  out  since  then  that  he  only  plowed  up 
15  acres,  and  it  comes  back  into  my  memory. 

Q.  But  you  thought  after  you  had  looked  at  his 
farm,  after  he  gave  you  the  $10  measurement  fee. 
that  he  was  in  compliance?  A.     Oh,  yes,  yes. 


United  States  of  America  441 

(Testiinony  of  Joe  L.  Short.) 

Q.     And  he  thought  so? 

A.     I  think  so,  sir. 

Q.  Now,  Mr.  Short,  of  course  I  remember  that, 
I  know  that  you  can't  remember  every  dollar  and 
cents.  In  this  statement,  among  other  things,  you 
said  that  during  each  of  the  three  [487]  crop  sea- 
sons mentioned  above,  "I  accepted  money  from 
cotton  producers  in  exchange  for  obtaining  addi- 
tional cotton  allotments  for  them.  I  led  tliese  pro- 
ducers to  believe  that  I  obtained  such  allotments 
either  from  my  own  farm,  or  through  a  deal  with 
other  producers  who  had  allotments  which  were 
unplanted.  They  trusted  me,  and,  as  far  as  I  know, 
they  believed  my  representations." 

Now,  then,  you  say  the  names  of  the  producers. 
I  am  only  interested  in  Mr.  Neely.  I  haven't  any 
business  with  any  of  the  others.  A.     Yes,  sir. 

Q.  "The  names  of  the  producers  and  the  amoimts 
they  paid  are  as  follows:  Rex  Neely  paid  me  $1800." 

You  mean  $1,520,  didn't  you? 

A.  At  that  particular  time  I  didn't  have  any 
checks  in  front  of  me.  I  gave  them  a  figure,  and 
imtil  they  got  the  checks,  we  didn't  know  exactly 
how  much. 

Q.  The  second  one  was  for  $1,600,  and  the  third 
one  was  $1,750,  is  that  correct?  A.    Yes,  sir. 

Q.  Did  Mr.  Neely  ever  give  you  a  nickel  in  cash, 
other  than  as  represented  by  these  checks,  except 
the  $10  measurement  fee?  A.    No,  sir. 

Q.  Now,  Mr.  Short,  the  Government  charges  you 
in  Counts  VII,  [488]  VIII,  IX,  X,  and  XI  with 
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making  false  entries  in  certain  books,  concerning, 

apparently,  Mr.  Neely's  farm. 

Did  Mr.  Neely  know  anything  about  that? 

A.     No,  sir,  not  that  I  knew  of. 

Q.     Did  he  ever  see  the  books,  that  you  know  of? 

A.     Not  tliat  I  know  of,  sir.  J 

Q.     Did  he  have  anything  to  do  with  those  books  ? 

A.     No,  sir. 

Q.  As  far  as  you  know,  did  he  ever  make  an 
entry  in  those  books  ? 

A.  Not  other  than  his  signature  on  certain  docu- 
ments. 

Q.  You  mean  on  those  documents  introduced  in 
evidence?  A.    Yes. 

Q.     I  am  talking  about  the  official  listing  sheets. 

A.     No,  sir. 

Q.  Did  he  ever  make  any  entries,  or  know  any- 
thing about  any  fictitious  entry  made  by  you,  if  it 
was  made,  on  the  release  and  reapportionment  sup- 
plement sheets?  A.     No,  sir. 

Q.  Did  he  know  anything  about  making  a  ficti- 
tious entry  charged  to  you  on  the  Revised  Notice  of 
Allotment  for  Farm  647,  for  the  1954  crop,  a  rec- 
ord made  in  connection  with  your  duties,  by  indi- 
cating thereon  400.8  acres?  Did  he  know  anything 
about  that? 

A.  That  is  a  very  long  sentence,  sir,  and  I  for- 
get the  [489]  first  part  of  it,  but  let  me  say  it  this 
way.  He  didn't  know  anything  about  the  400.8,  ex- 
cept that  I  told  him  that  was  his  allotment,  and 
gave  it  to  him. 
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Q.  And  you  sent  him  up  an  allotment  notice  to 
that  effect?  A.     Yes,  sir,  gave  it  to  him. 

Q.     Signed  by  some  member  of  the  Committee? 

A.     That  is  right. 

Q.  He  didn't  aid,  abet,  and  induce  you  to  do 
that,  did  he?  A.     No,  sir. 

Q.  On  the  August  18,  1955,  you  are  charged 
with  making  a  false  and  fictitious  entry  as  to  Form 
647,  that  is  Neely's  farm,  on  Form  578,  of  the  Pinal 
Comity  Agricultural  Stabilization  and  Conserva- 
tion Committee  office  for  the  1955  crop  year,  by  in- 
dicating thereon  120.4  acres  of  cotton  destroyed. 

I  believe  you  state  that  you  put  those  red  figures 
on  there  after  the  thing  was  made  up  by  Neely? 

A.     Yes,  sir. 

Q.  Neely  didn't  aid,  abet,  or  encourage  you  to 
do  that,  did  he?  A.     No,  sir. 

Q.  Count  XI,  on  the  same  date  you  are  charged 
with  making  a  false  and  fictitious  entry  as  to  Farm 
647,  Neely's  farm,  long  sta])le  cotton  on  Form  578, 
1955  cotton  crop  year  hy  indicating  thereon  1.8 
acres,  knowing  the  entry  to  be  false.  [490] 

Did  Mr.  Neely  have  anything  to  do  with  that  ? 

A.     No,  sir. 

Q.     Did  he  aid,  abet,  or  induce  you  to  do  it? 

A.     No,  sir. 

Q.  Now,  did  you,  Mr,  Short,  have  any  under- 
standing or  agreement  with  Neely,  express  or  im- 
plied, to  form  a  conspiracy  to  defraud  the  United 
States?  A.    No,  sir. 

A.     At  no  time  ?  A.     Not  at  any  time,  sir. 
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Q.  I  believe  you  testified  that  Neely  did  not 
know  anything  about  the  Dunkin  matter  at  all? 

A.     That's  right,  sir.    I  testified  to  that. 

Q.  You  heard  Mr.  Neely  testify  that  he  lidn't 
even  know  Dimkin? 

A.     Well,  that  might  be  so,  sir. 

Q.  Now,  you  met  Mr.  Neely  at  first  on  the  19th 
of  December,  1956?  A.     Yes. 

Q.  And  do  you  remember  the  conversation  you 
had  with  him  at  that  time,  what  it  related  to? 

A.  Well,  I  think  we  have  already  gone  over  this 
once,  but  if  you  want  me  to,  I  will  go  over  it  again. 

Mr.  Whitney:  All  right,  we  will  pass  that.  I 
think  that  is  all.  [491] 

Cross  Examination 

Q.  (By  Mr.  Hays) :  Mr.  Short,  you  have  gone 
over  the  indictment  previously,  haven't  you?  You 
have  read  it  over? 

A.  Yes,  sir.  It  has  either  been  read  to  me,  or  I 
have  read  it. 

Q.  You  did  accept  a  check  from  Mr.  Neely  in 
the  amount  of  $1,620  for  cotton  allotment,  is  that 
correct?  A.     Yes,  sir. 

Q.  And  you  did  accept  another  check  in  the 
amount  of  $1,410  for  cotton  allotment  for  1955? 

A.    Yes,  sir. 

Q.  And  you  accepted  another  check  for  $1,750 
from  Mr.  Neely  for  cotton  allotment? 

A.     That  is  right. 

Q.    For  the  year  1956?  A.    Yes. 
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Q.  Those  checks  were  deposited  in  your  account, 
s  that  correct  ?  A.     That  is  right. 

Q.  You  made  use  of  those  moneys  yourself  to 
day  off  obligations  and  to  drawn  on*? 

A.     Yes,  sir. 

Q.  Did  you  have  any  sort  of  agreement  or  ar- 
[•angement  with  the  Coimty  Committee  whereby 
^ou  were  authorized  to  receive  [492]  moneys  for 
3otton  allotment?  A.     No,  sir. 

Q.  Now,  in  the  years  mentioned  in  the  indict- 
nent,  it  has  been  alleged  that  you  made  certain  false 
mtries  in  the  records,  specifically,  that  you  made 
i  false  and  fictitious  entry  on  the  official  Listing 
Sheets  of  the  Pinal  County  Office  for  the  1954  crop 
^ear,  by  indicating  thereon  400.8  acres  of  cotton 
illotment  acreage  apportioned  to  Farm  647,  well 
inowing  the  entry  to  be  false. 

Now,  did  you  do  that?  A.    Yes,  sir,  I  did  it. 

Q.  And  with  regard  to  the  acreage  allotment  re- 
ease  by  Fann  595,  did  you  make  that  false  entry? 

A.  Yes,  sir.  I  will  have  to  say  on  that  answer, 
dr,  I  am  pretty  sure  that  I  have  signed  the  MQ- 
29(a),  and  that  is  where  your  release  comes  from, 
md  I  signed  it,  sir. 

Q.  Well,  you  know  these  other  false  entries 
ivhicli  are  alleged  in  the  indictment.  Did  you  make 
those  entries  as  alleged? 

A.     Where  I  have  testified  that  I  did  so,  yes,  sir. 

Q.    Let  us  get  into  your  specific  testimony. 

The  Court:    We  will  have  our  afternoon  recess. 
(The  afternoon  recess  was  taken.) 


446  Rex  L.  Neely  vs. 

(Testimony  of  Joe  L.  Short.) 
The  Court:    You  may  continue. 
Mr.  Hays :    I  would  like  to  have  that  marked  for 
[493]    identification,    whatever    the    Government's 
next  nimiber  is. 

The  Clerk:  Government's  Exhibit  26  for  identi- 
fication. 

(Said  Field  Sheet  was  marked  as  Govern- 
ment's Exhibit  26  for  identification.) 

Q.  (By  Mr.  Hays):  Mr.  Short,  I  hand  you 
Government's  Exhibit  26  for  identification,  and  see 
if  we  can't  explain  this  ACP  a  little  more. 

Have  you  seen  that  before? 

A.     Yes,  sir,  I  have  seen  it. 

Q.    And  what  is  it? 

A.     This  is  a  1953  Supervisor's  Field  Sheet. 

Q.    And  by  whom  is  it  signed? 

A.     It  is  signed  by  me. 

Q.  Look  at  the  writing.  Was  it  prepared  by 
you  ?  A.     Yes,  sir. 

Q.     The  handwriting.  A.    Yes,  sir. 

Q.     And  what  is  it  for? 

A.  For  some  ditch.  It  looks  like  it  might  have 
been  about  a  mile  and  a  half  of  ditch. 

Q.     A  mile  and  a  half  of  ditch?  A.    Yes. 

Q.  And  I  call  your  attention  to  a  figure  righi 
here.  A.    Yes.  [494] 

Q.    Keep  that  in  mind,  if  you  will,  please. 

A.     All  right. 

Mr.  Hays:  Mark  that  as  Government's  Exhibii' 
27  for  identification,  please. 
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The  Clerk:  Government's  Exhibit  27  for  identi- 
ication. 

(Said  Application  for  Payment  was  marked 
as  Government's  Exhibit  27  for  identification.) 

Q.  (By  Mr.  Hays) :  I  will  hand  you  Govem- 
aent's  Exhibit  26  again.  That  pertains  to  the  Farm 
147,  the  farm  of  Rex  L.  Neely,  doesn't  it? 

A.     That  is  correct. 

Q.  All  right,  I  will  now  hand  you  Government's 
Exhibit  27  for  identification,  and  ask  you  to  exam- 
ne  that  series  of  documents.  A.    Yes,  sir. 

Q.  During  1953,  or  on  1953  ACP  practices,  Mr. 
5hoi*t,  who  did  the  inspection? 

A.     I  did  part  of  them,  sir. 

Q.  The  inspections  were  not  turned  over  to  Mr. 
5ates  to  do  on  that  program,  is  that  correct? 

A.     Not  in  1953,  no,  sir. 

Q.  Not  in  1953.  They  were  handled  by  the  ASC 
)fftce,  or  yourself?  A.     Yes.  [495] 

Q.     As  clerk?  A.     Yes,  sir. 

Q.     Is  that   correct?  A.     Yes,   sir. 

Q.  And  on  those  practices,  you  were  doing  the 
rispection,  rather  than  Mr.  Bates,  is  that  right  ? 

A.     That  is  right. 

Q.     Now,  you  have  examined  that  document. 

Can  you  find  any  relationship  betw^een  the  two 
xhibits  that  I  have  handed  you  ? 

A.  Yes,  sir.  As  I  said  before,  this  is  a  Super\'i- 
>r's  Field  Sheet  for  the  1953  ACP,  and  this  is 
is  application  for  ditch  lining,  and  this  is  the  No- 
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tice  of  Approval,  and  this  is  a  carbon  copy  of  his 
application  for  payment. 

Q.  And  they  involve  the  same  practice,  appar- 
ently, don't  they?  A.    Yes,  sir. 

Q.  Calling  your  attention  to  that  same  figure 
again.  A.     Yes,  sir. 

Q.     They  involve  the  same  practice? 

A.     That  is  right. 

Mr.  Hays:  Just  hold  on  to  those  exhibits,  if  you 
will. 

Will  you  mark  that  for  identification. 

The  Clerk:  Goveirnment's  Exhibit  28  for  [496] 
identification. 

(Said  Application  for  Payment  was  marked i 
as  G^overnment's  Exhibit  28  for  identification.)) 

Q.  (By  Mr.  Hays)  :  Mr.  Short,  I  hand  you  Gov- 
ernment's Exhibit  28  for  identification,  and  ask  you 
to  examine  tliat  as  well.  What  is  that?  Or,  in  fact, 
I  should  say  what  are  those  documents,  becausei 
there  are  about  three  sheets  there. 

A.  This  is  a  Foim  ACP-245,  which  is  an  appli- 
cation, an  application  for  payment,  and  these  aret 
carbon  copies. 

Q.  And  for  what  application  for  payment,  for 
what  ? 

A.  The  fanii  number  is  what  is  the  name,  Mr. 
Hays. 

Q.     Payment  for  ACP  practices? 

A.    Yes,  sir,  payment  for  ACP  practices. 

Q.    For  what  year?  A.    For  1954. 
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Q.     Do  you  find  any  similarity  in  those   docu- 
ments? A.    Yes,  sir. 

Q.    All  right,  what  do  you  note  there? 

A.    I  note  that  the  Extent  Performed  is  the  same 
as  the  one  performed  in  1953. 

Q.     And  that  appears  to  be  for  the  same  practice 
again,  is  that  right?  A.     Yes,  sir.  Yes,  sir. 

Mr.  Hays:    Will  you  mark  this. 

The  Clerk:     Government's  Exhibit  29  for  [497] 
identification. 

(Said  Dociunent  was  marked  as  Government's 
Exhiljit  29  for  identification.) 

Q.     (By  Mr.  Hays)  :     I  and  you  Govenmient's 
Exliibit  29  for  identification.  A.    Yes. 

Q.    What  is  that? 

A.     Well,  this  was  taken  out  of  number  12,  I 
think,  sir. 

Q.     Out  of  the  folder  over  there?  A.     Yes. 

Q.     Go  ahead. 

A.     This  is  a  247  for  1954  on  concrete  ditch  lin- 
m^,  and  it  has  some  charts  dra\^^i  on  the  back. 

Mr.  Whitney:    Has  some  what  on  the  back? 

The  Witness:     Some  charts. 

Q.     (By  Mr.  Hays)  :     And  it  is  an  application 
for  ACP  for  what  year?  A.     For  1954. 

Q.     And  is  there  any  similarity  in  figures  again, 
those  figures  ?  A.     Yes,  sir. 

Q.     I  call  your  attention  to 

A.     The  same  figures  in  it,  237.4. 

Q.     Ostensibly,  it  covers  the  same  ditch? 
I      A.     I  would  think  so.  Yes,  sir,  yes,  sir.  [498] 
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Q.  All  of  these  exhibits  I  have  shown  you  apply 
to  Farm  647,  is  that  correct?  A.    Yes,  sir. 

Mr.  Hays :  At  this  time  we  will  offer  in  evidence 
Government's  Exhibits  26,  27,  28,  and  29. 

Mr.  Whitney:  I  would  like  to  ask  a  question  on 
voir  dire,  referring  to  Exhibit  29. 

The  Court:    All  right. 

Q.  (By  Mr.  Whitney) :  Referring  to  Exhibit 
29,  what  does  that  mean,  where  I  notice  the  word 
"Cancel"? 

A.  It  looks  like  they  found  out  that  this  has  been 
paid  for  the  year  before,  and  cancelled  it.  There  is 
a  note  alDove  that  that  says  it  is  paid  for  under  the 
1952  ACP.  I  think  that  should  have  been  1953  ACP, 
and  they  cancelled  it. 

Q.     They  cancelled  it?  A.    Yes. 

Q.     How  about  27? 

A.     What  were  you  talking  about,  sir? 

Q.  That  seems  to  be  work  that  was  applied  for 
under  January  15,  1953,  signed  by  Ray  F.  Wolfe 
for  the  County  Committee.  A.    Yes,  sir. 

Q.     And  what  years  does  that  apply  to  ? 

A.     1953  ACP.  [499] 

Q.  Was  there  anything  indicating  there  that  that 
was  paid,  or  not? 

A.  I  only  have  these  other  documents  to  prove 
that  it  has  been  paid.  There  are  entries  on  the  docu- 
ments that  said  it  was  paid. 

Mr.  Whitney:    No  objection,  Mr.  Hays.  ^ 

Mr.  Stanfield:    I  have  no  objection. 

The  Court :    They  may  be  received. 
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The  Clerk :  aovernment's  Exhibits  26,  27,  28,  and 
29  in  evidence. 

(Said  Documents  were  received  in  evidence 
and  marked  as  Government's  Exhibits  26,  27, 
28,  and  29  respectively.) 

Q.  (By  Mr.  Hays) :  Nov7,  Mr.  Short,  the  regu- 
lations in  1954,  1955,  and  1956  required  an  operator 
to  be  in  compliance  before  the  marketing  cards  were 
issued,  didn't  it? 

A.     Prol^ably  the  regulations  say  that,  sir. 

Q.  Regarding  1955,  on  your  trip  out  to  the  Neely 
farm,  after  the  issuance  of  the  marketing  cards,  is  it 
your  testimony  that  you,  with  your  eye,  counting  the 
rows,  could  more  accurately  measure  400  acres  than 
the  measuring  crews  who  had  previously  been  out 
there  with  tape  and  instruments  to  measure? 

A.  Well,  I  have  seen  those  measuring  crews 
make  some  pretty  bad  mistakes,  and  since  I  counted 
the  rows,  and  the  most  the  rows  would  be,  would  be 
40  inches  apart,  I  still  [500]  think  I  was  right,  sir. 

Q.  Is  that  the  approved  method,  or  was  that  the 
approved  method  of  measuring  rows  for  office  pur- 
poses in  the  County  Office  in  1955? 

A.  In  1955.  I  will  have  to  think  a  minute. 
I  think  in  that  year  we  used  a  deal 

Q.     You  mean  a  measuring  wheel? 

A.  Yes.  But,  sir,  on  that  measuring  wheel,  I  can 
make  it  come  off  a  hundred,  or  a  thousand  yards  in 
a  mile,  or  make  it  come  under  in  a  mile.  I  would 
rather  count  the  rows  than  to  use  that  wheel. 

Q.     Well,  was  counting  the  rows  the  method  ap- 
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proved  by  the  County  Office  at  that  time,  that  is  my 

question  ? 

A.  No,  sir,  I  Avas  a])out  the  only  one  that  counted 
the  roAYS. 

Q.  You  were  about  the  only  one  that  counted 
the  rows?  A.     Yes,  sir. 

Q.  And  if  that  is  an  accurate  method  of  deter- 
mining the  amount  of  cotton  acreage,  then  there  is 
no  reason  why  any  farmer  couldn't  come  very  close 
to  his  cotton  acreage  planted  by  using  your  system, 
is  there? 

A.  If  he  uses  the  same  formula  that  I  used,  I 
think  he  would  come  pretty  close. 

Q.  With  regard  to  the  forms  578  in  1955,  I  will 
show  them  to  you,  if  you  wish. 

A.     I  would  like  to  see  them,  sir.  [501] 

Q.     The  ones  with  the  red  markings  on  them. 

Here  we  are.  I  will  refer  you  to  Government's; 
Exhibit  11-C  and  11-B.  Specifically  with  regard  to) 
the  one  that  refers,  now,  to  Short  Staple  Cotton. 

A.    Yes,  sir. 

Q.    Which  is  Grovemment's  Exhibit  11-B. 

A.     Yes,  sir. 

Q.  When  you  placed  those  red  figures  on  there,, 
your  testimony  is  that  you  did,  is  that  correct?         i 

A.     Yes,  sir. 

Q.  When  you  placed  those  red  figures  on  there,, 
you  showed  sufficient  destruction  ? 

A.    Yes,  sir. 

Q.  To  bring  that  farm  down  to  the  original  allot- 
ment shown  on  the  listing  sheet? 
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A.     That  is  right,  sir. 

Q.  To  show  the  farm  in  compliance,  without  re- 
gard to  any  allotment  that  had  l^een  given? 

A.  That  is  right,  sir.  I  had  done  that  before  on 
other  farms. 

Q.  I  am  not  asking  you  about  other  farms.  I  just 
want  to  know  about  this  one. 

And  according  to  your  measurements,  there  were 
actually  only  15  acres  destroyed  ? 

A.     Yes,  sir.  Around  15  to  16  acres.  [502] 

Q.  We  won't  quibl^le  over  an  acre.  15  to  20,  if 
^ou  wish.  A.     No,  sir. 

Q.  I  recall  your  testimony  with  regard  to  1956. 
Yon  thought  of  taking  Mr.  Neely's  extra  allotment, 
whatever  we  want  to  call  it,  out  of  the  County  Re- 
serve, but  never  got  around  to  changing  the  rec- 
ords'? A.     That  is  right,  sir. 

Q.  Isn't  it  a  fact  that  in  1956,  the  reserve  Avas  a 
ittle  overdrawn,  and  you  had  some  problem  of  get- 
ting the  Reserve  in  balance'? 

A.  Not  that  I  remember,  sir.  Up  until  the  June 
?r  July  when  I  started  this  work,  working  two  days 
I  week,  there  was  still  some  reserve. 

Q.  What  about  the  situation  in  1955?  Did  you 
lave  any  problem  on  reserve  there  ? 

A.    Yes.  I  think  that  is  right,  sir. 

Q.  Is  it  your  testimony  now  that  you  did  not 
|5ign  Doyle  Dunkin's  name,  or  that  you  don't  remem- 
ber signing  it? 

I    A.     Sir,  just  as  I  have  said  it  before,  that  paper 
IS  still  a  mystery  to  me.  I  don't  remember  signing  it. 
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As  I  said  here  before,  it  looks  like  it  could  have  been 
part  of  my  handwriting,  or  something  like  that,  but 
I  don't  remember  signing  it,  and  since  it  is  an  orig- 
inal document,  and  the  only  one  that  I  ever  saw 
that  looked  like  it  might  have  my  handwriting  on  it, 
I  think  I  would  remember  it.  [503] 

Q.  But  your  testimony  is  you  don't  remember 
signing  it  *?  A.     That  is  right. 

Q.  You  do  not  positively  state  that  it  is  not 
something  that  you  have  signed? 

A.  Sir,  I  would  have  to  say  just  like  I  did  be- 
fore. It  mystifies  me. 

Q.  You  stated  that  one  reason  for  believing  that 
was  not  your  signature  was  because  you  had  no  rea- 
son to  sign  it,  is  that  correct? 

A.     That  is  right. 

Q.  Had  any  of  the  other  recipients  of  ACP 
funds  paid  you  any  money  for  allotments? 

A.     Sir? 

Q.  Had  any  other  recipients  of  ACP  funds  paid 
you  money  for  allotments  ? 

A.     No,  sir,  not  that  I — No. 

Q.  Don't  you  think  you  might  have  felt  a  littlei 
more  kindly  toward  Mr.  Neely  for  having  paid  yon 
that  year  something  over  a  thousand  dollars?  ■ 

A.  No,  sir.  Because  Mr.  Neely  only  come  in  the^ 
office  al)out  four  or  five  times  a  year  that  I  would 
actually  talk  to  him,  and  there  are  lots  of  people 
who  come  in  there  nearly  every  day,  and,  in  fact, 
I  just  knew  Neely,  and  that's  about  it. 

Q.    He  is  the  only  ACP  recipient  that  had  paici 
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you  any  money   [504]   for  allotment,  though,  isn't 

he?  A.    What? 

Q.  He  is  the  only  ACP  recipient  that  had  paid 
you  money  for  allotment,  though,  isn't  he? 

A.  I  think  that  is  right,  sir.  You  kind  of  got  me 
lost  in  that  question. 

Q.  Now,  with  reference  to  ACP  again,  you 
stated  that  you  had  a  very  amicable  relationship 
jvvith  Mr.  Bates  of  the  ACP  program? 

A.    Yes,  sir. 
I    Q.    And  if  you  went  over  to  Mr.  Bates  and  said, 
I 'Mr.  Bates,  there  has  been  a  little  clerical  error,  or 
some  delays  here  that  are  penalizing  a  farmer " 

A.    Yes,  sir. 

Q.    He  would  go  ahead  and  approve  things? 

A.  If  it  looks  like  it  was  all  right,  and  he  did  it 
>n  his  own  accord,  he  never  did  turn  me  down, 
10,  sir. 

Q.  I  would  like  to  ask  you  about  one  statement 
n  your  testimony,  Mr.  Short. 

You  said  something  in  discussing  how  the  total 
miount  of  allotment  was  secured  from  Mr.  Neely, 
;^ou  said  something  about  taking  73.1  acres  from  the 
lummy  farm,  or  Farm  595,  and  that  you  got  7  acres 
/hat  had  been  entrusted  to  you. 

i  Did  you  have  an  acreage  trust  fund,  or  something 
[505]  that  you  could  just  take  it  out  of,  or  what  is 
he  situation? 

A.  In  1954,  sir,  there  was  no  water  in  the  proj- 
j^ct  area  in  that  county.  Lots  of  farmers  would  come 
n  and  tell  me,  "I  have  some  cotton  acreage  out  here 
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that  I  can't  plant,  because  I  can't  get  the  water.  If 
you  can  do  anything  for  me,  I  will  sign  a  release,  see 
if  you  can  protect  my  history." 

Lots  of  that  went  into  the  County  Committee  Re- 
serve Fund,  or  if  they  ran  out  of  reserve,  they  could 
use  the  release. 

Q.  What  farm  or  farmer  did  that  7  acres  come 
from? 

A.  That  would  be  hard  to  say.  I  really  don't 
know. 

Q.     You  wouldn't  be  able  to  find  out  right  now,, 
would  you? 

A.  I  don't  know  any  records  that  would  prove 
what  I  would  say,  and  I  really  don't  know  the  an- 
swer to  it,  sir. 

Q.     Really,  you  just  took  it  out  of  the  air,  now, , 
didn't  you  ?  A.     No,  sir. 

Mr.  Hays:    No  further  questions. 

Further  Cross  Examination 

Q.  (By  Mr.  Whitney)  :  Mr.  Short,  getting  baclJi 
to  tliis  ACP  practice,  isn't  it  a  fact  that  Neely  con-- 
strueted  a  cement  ditch  one  and  a  half  miles  in 
1953,  under  a  1953  practice?  A.     Yes.  [506] 

Q.     Is  that  right? 

A.  That's  what  I  read  off  the  document,  sir,' 
and  I  approved  it,  so  I  am  sure  I  checked  it,  yes, 
sir. 

Q.     And  he  got  paid  for  it  in  1954? 

A.     That's  right. 
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Q.  By  the  check  that  I  introduced  in  evidence 
awhile  ago? 

A.  Well,  I  didn't  see  the  check,  but  you  said  it 
was  for  the  1953  practice,  sir. 

Q.  This  Treasurer's  Check  dated  April  20,  1954, 
for  1953  ACP  program  (handing  to  witness)  ? 

A.    Yes,  sir,  it  says  1953  ACP  Program,  yes,  sir. 

Q.  Okay.  Now,  Mr.  Short,  isn't  it  a  fact  that 
Neely  constructed  a  cement  ditch  A  to  B  ? 

A.     That  is 

Q.  Wait  a  minute.  In  1954,  under  the  1954  prac- 
tice? A.     Yes,  sir,  I  think  so. 

Q.  And  he  got  paid  for  that,  for  a  1954  ACP 
program  or  practice  ? 

A.     Yes,  sir,  with  this  check. 

Q.  Is  there  anything  wrong  in  getting  paid  for 
a  1953  practice  actually  constnicted  in  1953  ? 

A.     Under  what  program? 

Q.     Under  a  1953  program? 

A.     No,  there  is  nothing  wrong  with  it. 

Q.  And  even  if  it  is  paid  for  in  1954,  there  is 
nothing  [507]  wrong  with  it? 

A.     Only  if  it  was  within  certain  dates. 

Q.  How  about  this  date,  referring  to  Defendant's 
Exhibit  R  in  evidence  ? 

Mr.  Holohan:  I  object  to  pursuing  that.  It  is  a 
matter  of  law,  and  we  have  never  raised  any  issue 
about  the  1953  ACP  practice. 

Mr.  Whitney:     You  may  admit  that  is  correct, 
then? 
I     Mr.  Holohan :    That  is  correct. 
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Mr.  Whitney:    All  legal? 
Mr.  Holohan :    All  legal,  a  check  for  April. 
The  Court:    All  right. 
Mr.  Holohan :    So  we  will  just  save  time  on  it. 
Mr.  Whitney :    Thank  you.  That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Stanfield) :  One  more  question,  Mr. 
Short. 

I  believe  on  direct  examination,  that  you  stated 
that  you  had  told  the,  or  probably  told  the  agents 
that  you  involved  yourself  in  this  predicament,  and 
you  referred  to  easy  money,  I  believe. 

Could  you  explain  what  you  meant  by  that? 

A.     Well,  in  other  words,  the  Case  Grande  Coun-  •' 
try  Club  [508]  was  selling  their  allotment  at  an  auc- 
tion, and  there  were  other  fanners  who  were  selling ; 
their  allotment  for  money. 

I  was  doing  this  sort,  of  stuff  all  the  time.  And 
since  we  had  some  extra  acres,  I  thought  I  ought  to 
capitalize  on  it. 

Mr.  Stanfield :    I  see.  That  is  all. 

Mr.  Hays:    No  further  questions. 

Mr.  Stanfield :    That  is  all  I  have  at  this  time.        i 

Mr.  Whitney:    No  further  questions,  Mr.  Short.. 
(Witness  excused.) 

Mr.  AVliitney :    The  Defendant  Neely  rests. 

Mr.  Stanfield:    We  rest. 

Mr.  Holohan:     We  have  a  little  rebuttal,  your* 
Honor. 

The  Court:    All  right. 
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Mr.  Holohan :    I  call  Mr.  Parsons,  please. 

WALTER  E.  PARSONS 

called  as  a  witness  in  behalf  of  the  Government,  for 
rebuttal,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Holohan) :  AVould  you  state  your 
name,  please?  A.     Walter  E.  Parsons. 

Q.  Would  you  hand  me  those  documents  that 
you  brought  [509]  with  you? 

A.     Yes.  (Handing  to  counsel.) 

Q.     By  whom  are  you  employed? 

A.  Soil  Conservation  Service,  an  agency  of  the 
United  States  Department  of  Agriculture. 

Q.     And  wiiat  is  your  job? 

A.  Well,  I  am  a  conservationist  for  the  Casa 
Grande  Work  Unit,  Casa  Grande,  Arizona. 

Q.  In  your  job  down  there  at  Casa  Grande,  do 
you  have  custody  of  the  records  of  that  office? 

A.  Yes,  sir,  the  records  for  Casa  Grande  Work 
Unit. 

Mr.  Plolohan:  May  these  be  marked  as  docu- 
ments for  identification,  each  one  separately,  please. 

Q.  (By  Mr.  Holohan)  :  When  did  you  take  over 
your  job  down  in  Casa  Grande? 

A.  July  29th,  1958.  That  could  be  a  day  or  two 
either  way.  It  was  in  July,  1958. 

Q.  I  will  hand  you  what  has  been  marked  Gov- 
ernment's Exhibit  30  for  identification.  Is  that  one 
of  the  records  of  your  office?  A.     Yes,  sir. 
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Q.  Is  that  kept  in  the  regular  course  of  govern- 
mental business? 

A.  Yes,  sir.  This  is  kept  in  the  file  with  AGP 
Referrals  that  we  handle  for  ASC  Office.  [510] 

Q.  It  is  one  that  is  required  to  be  kept  in  the 
regular  course  of  your  governmental  business? 

A.    Yes,  sir. 

The  Clerk :  Government's  Exhibits  30,  31,  and  32 
for  identification. 

(Said  Documents  were  marked  as  Govern- 
ment's Exhibits  30,  31  and  32  for  identifica- 
tion.) 

Q.  (By  Mr.  Holohan)  :  You  have  been  speaking 
about  Government's  Exhibit  30  for  identification, 
and  I  will  hand  you  what  has  been  marked  Govern- 
ment's Exhibits  31  and  32  for  identification.  j 

Will  you  tell  us  what  those  are. 

A.  Yes,  sir,  these  are  what  we  call  Grid  Sheets. 
They  are  engineering  work  productions  made  by 
our  employees  in  our  office. 

Q.  All  right,  does  31  and  32  come  from  your  rec- 
ords in  Casa  Grande?  A.     Yes,  sir. 

Q.  And  are  they  records  of  which  you  have  cus- 
tody? A.     Yes,  sir. 

Q.  And  are  they  records  kept  in  the  regular 
course  of  business  there?  A.    Yes,  sir. 

Q'.     And  required  to  be  kept  as  such? 

A.     Yes,  sir.  [511] 

Q.  Now,  were  you  asked  to  bring,  or  to  search 
your  records  for  a  document  or  documents  concern- 
ing a  1954  AGP  practice  for  a  half  mile  ditch? 
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A.    Yes,  sir. 

Q.     On  the  Neely  Farm  647  ?  A.    Yes,  sir. 

Q.     Were  you  able  to  find  any  such  record? 

A.  We  have  no  records  there  in  our  1954  files  on 
a  ditch  lining  job  of  Mr.  Neely ^s. 

Mr.  Holohan :  That  is  all  I  have  of  you.  You  may 
cross  examine  the  witness. 

Cross  Examination 

Q.  (By  Mr.  Whitney) :  Have  you  a  record  in 
the  1953  file  for  that  application? 

A.     I  searched  the  1954  file,  sir. 

Q.     For  1954  practice?  A.     Yes,  sir. 

Q.     Have  you  any  record 

A.     Of  1953? 

Q.  No,  made  in  the  fall  of  1953,  for  the  1954 
practice  ? 

A.  No,  sir.  That  would  be  our  records  for  the 
L954  program.  Here  would  be  everything  that  come 
in  from  October,  1953,  until  December  1954.  Our 
program  year  and  the  annual  calendar  year  do  not 
3oincide.  [512] 

Mr.  Holohan :  I  intend  to  call  other  witnesses  to 
xplain  that  matter  to  you.  This  witness  merely  has 
bhe  custody  of  the  records. 

I  understand  you  came  in  1958  to  the  office? 

The  Witness:    1958,  yes. 

Q.  (By  Mr.  Whitney)  :  You  haven't  examined 
:he  records  for  1953? 

A.  For  1953,  no,  sir.  But  as  I  have  explained,  we 
l30uld  have  some  1953  dates  that  would  be  in  1954, 
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and  some  1952  that  would  be  in  1953,  because  the 

year  starts  in  October,  September  or  October. 

Mr,  Whitney:    That  is  all.  You  are  going  to  call 
another  witness? 

Mr.  Holohan:    Yes. 

Mr.  Stanfield :    I  have  no  questions. 

Mr.  Holohan :    Thank  you. 
(Witness  excused.) 

Mr.  Holohan :    Mr.  Bates. 

RAY  W.  BATES 

called  as  a  witness  in  behalf  of  the  Government,  foi 
rebuttal,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.     (By  Mr.  Holohan)  :    State  your  full  name. 

A.     Ray  W.  Bates. 

Q.     By  whom  are  you  employed,  sir? 

A.     The  United  States  Department  of  Agricull 
ture.  Soil  Consers'ation  Serv-ice. 

Q.     And  in  what  capacity? 

A.     AVork  Unit  Conser\^ationist. 

Q.     Where  are  you  presently  stationed  ? 

A.     In  Tucson. 

Q.     In  the  year  1954,  where  were  you  stationed tl 

A.     Casa  Grande. 

Q.     How    long    were    you    stationed    at    Cas£ 
Grande  ? 

A.     Approximately  5,  5  and  a  half  years. 

Q.     What  dates,  within  what  years? 

A.     1952  to  1958. 
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Q.  All  right,  sir.  Do  you  know  the  Defendant 
Joe  Short?  A.    Yes,  sir. 

Q.    Do  you  know  the  defendant  Rex  L.  Neely? 

A.    Yes,  sir. 
I    Q.     I  would  like  to  hand  you  Government's  Ex- 
iiibit  29  in  evidence  and  Government's  Exhibit  30 
i'or  identification,  and  ask  you  whether  your  signa- 
;ure  appears  on  those  documents? 

A.    Yes,  sir,  they  do. 

Q.  All  right.  And  I  will  hand  you  12-B,  which 
s  also  in  evidence,  and  ask  you  whether  your  signa- 
;ure  appears  on  that  document?  [514] 

A.    Yes,  sir. 

Q.     And  where  does  your  signature  appear? 

A.     (Witness  indicates.) 

Q.    Ray  W.  Bates  there  on  12  in  evidence? 

A.    Yes. 

Q.  And  the  document  is  dated  7/23/54,  is  that 
correct  ?  A.     Yes. 

Q.  30  for  identification,  does  that  also  bear  your 
ignature?  A.    Yes,  sir. 

Q.     And  the  date?  A.    Yes,  sir. 

Q.  All  right,  is  there  any  relationship  between 
i2-B  and  30  for  identification? 

A.     One  is  a  carbon  copy  of  the  other. 
,  Q.     x\ll  right.  On  this,  what  kind  of  a  fonu  are 
hose  documents? 

A.    Well,  we  call  them  by  form  numbers  247. 

Q.     And  on  this  Soil  Conservation  Service  setup, 
j^hat  are  those  247's?  What  do  they  mean,  and  how 
re  they  handled  ? 
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A.  Well,  they  are  requests  for  us  to  give  assist- 
ance now  and  then  to  fanners  in  applying  these 
practices  that  are  listed  on  the  247. 

Q.  All  right,  what  do  you  mean  by  that,  to  give 
assistance  ? 

A.  Determining  if  they  are  needed,  the  i>ractice, 
and  then  [515]  do  the  survey  and  check  them  out  as 
completed. 

Q.     How  are  the  247 's  handled? 

A.     From  the  beginning,  when  we  receive  them? 

Q.  All  right,  from  the  beginning  when  you  re- 
ceive them. 

A.  We  receive  three  copies  from  the  ASC 
County  Committee,  and  when  the  need  is  deter- 
mined, we  sent  that  in  on  one  copy. 

Q.     You  send  one  copy  back  to  them? 

A.     Yes. 

Q.    All  right. 

A.  And  after  it  is  completed,  and  we  certify  it, 
we  send  another  copy  to  them,  and  we  keep  a  copy. 

Q.  Grovernment's  Exhibit  30  is  a  carbon,  then,i 
ofthisl2-B?  A.     Yes,  sir. 

Q.  Can  you  identify  that  handwriting,  "Can- 
celled 11/8/54"? 

A.  Well,  I  assume  it  is  the  secretary  in  the 
office.  It  looks  like  her  writing.  It  isn't  my  writing. 

Q.  It  is  not  yours,  but  it  appears  to  be  your  sec- 
retary during  that  period?  A.     Yes. 

Q.  This  concerns  what  practice,  12-B  and  30  foi 
identification?  A.     Land  leveling. 
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Q.  All  right,  and  is  there  a  fann  number  con- 
nected with  that?  [516] 

A.     A  fann  number? 

Q.     Yes.  A.     86011-647. 

Q.  Dash  647.  All  right.  That  is  the  last  part  of 
it,  647,  and  it  is  for  what  year? 

A.     That  is  for  the  1954  ACP. 

Q.  Now,  I  will  hand  jow  what  has  been  marked 
Grovemment's  Exhibit  29  for  identification,  and  ask 
you  to — or,  I  guess,  is  that  identification  or  in  evi- 
dence. That  is  in  evidence,  and  ask  you  to  look  that 
over,  and  your  signatures  appear  thereon? 

A.     Yes,  sir. 

Q.     Is  that  the  R.  W.  Bates  (indicating)  ? 

A.     Yes. 

Q.     Those  signatures  are  yours? 

A.    Yes,  sir. 

Q.     You  will  have  to  speak  up  louder  so  that  the 
people  at  the  end  of  the  row  can  hear  you.  So  speak 
t  loudly,  please.  A.    Yes. 

Q.  All  right,  this  handwriting  appearing  under 
the  section,  "Report  of  Performance,"  whose  hand- 
writing is  that  ?  A.     Here  ? 

Q.  This  little  section  here  above  the  signature 
and  date.  A.     It  looks  like  mine. 

)  Q.  All  right.  Now  again  referring  you  to  Gov- 
jemment's  [517]  Exhibit  29  in  evidence,  Practice 
!  Units  Performed,  who  puts  that  in  ? 

A.     Normally,  I  do. 
j      Q.     All  right.  Does  that  appear  to  be  your  writ- 
I  ing  on  there  ?  A.     It  looks  like  it,  yes. 
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Q.    All  right.  And  for  what  practice  is  this? 

A.     Concrete  ditch  lining. 

Q.     I  beg  your  pardon? 

A.     Concrete  ditch  lining. 

Q.  And  the  Report  of  Performance,  what  is  that ; 
date?  A.     February  8th,  1954. 

Q.  Again  referring  you  to  Government's  Exhibit : 
29,  under  the  statement  of  Need,  which  bears  your* 
signature,  that  date  is  11/23/53,  is  that  correct? 

A.     Yes,  sir. 

Q.  All  right.  How  is  the  sequence  between  this 
statement  of  need,  and  report  of  perfoiTtiance? 
What  do  you  go  through  on  that? 

A.  Well,  after  we  determine  the  need,  on  the 
concrete  ditches,  the  contractor  does  the  surveying 
on  most  of  it,  and  we  get  the  inforaiation  from 
them,  from  their  survey  notes,  and  determine  the 
need. 

And  after  the  practice  is  put  in,  we  go  out  and 
check  it  and  see  that  it  is  in  and  measure  it,  turn 
it  in  for  [518]  completion. 

Q.  In  other  words,  your  end  of  it  is  the  tech- 
nical side?  A.    Yes,  sir. 

Q.  On  the  date  do  you  go  out  and  inspect  the; 
land  for  need? 

A.  Are  you  talking  about  land  leveling,  or' 
ditches?  Q.     Or  for  ditches,  either  one. 

A.     Somebody  from  the  office  does. 

Q.     Somebody  will  go  out  and  check  the  land? 

A.     Yes. 

Q.     Then  that  is,  I  take  it,  communicated  to  you. . 
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You    were    then    head    of    the    office    down    there, 

weren't  you  ?  A.     Yes,  sir, 

Q.     In  those  years'?  A.     Yes. 

Q.  And  you  actually  signed  the  reports  going 
out?  A.    Yes,  sir. 

Q.     These  247 's  that  you  have  reference  to? 

A.    Yes,  sir. 

Q.  Now,  on  the  matter  of  performance,  how  is 
that  handled,  then? 

A.  Well,  after  we  check  it  out,  if  it  meets  speci- 
fications, why,  we  enter  the  amount  performed,  and 
I  sign  it  and  send  it  back  in. 

Q.  All  right.  I  will  hand  you  what  has  been 
marked  [519]  Government's  Exhibit  31  for  identi- 
fication, and  ask  you  to  examine  that  document.  Do 
you  know  by  whom  that  was  made  out? 

A.     Charles  Woody. 

Q.  And  I  mil  hand  you  what  has  been  marked 
Government's  Exliibit  32  for  identification,  and  ask 
you  to  examine  that  document,  and  if  yon  know  by 
'wliom  that  was  made  out. 

A.     Well,  that  was  by  Dick  Ackley,  sur^^eyor. 

Q.     Did  you  have  anything  to  do  mth  that? 

A.     No,   sir. 

Q.  Again,  these  are  documents  that  are  reported 
to  you  in  the  office?  A.     Yes,  sir. 

Q.  Now,  in  these  dociunents,  do  they  show  the 
dates  when  these  actions  are  taken? 

A.     July  16th,  1954. 

Q.  This  as  to  Government's  Exhi1>it  32  for  iden- 
tification, that  you  have  stated  the  date  in  July? 
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A.    Yes. 

Q.     What  does  this  type  of  dociunent  relate  to'? 

A.     Land  leveling. 

Q.     It  relates  to  land  leveling?  A.     Yes. 

Q.  Is  there  a  description  of  the  land,  without 
reading  it,  is  there  a  description  of  the  land  that  is 
involved?  A.     Yes,  sir.  [520] 

Q.  Now,  can  you  tell  us  whether  this  is  an  in- 
spection for  need  or  for  performance? 

A.     This  was  for  need. 

Q.  In  other  words,  the  job  hadn't  been  done  yet. 
It  is  surveyed  for  need? 

A.     Yes,  sir.  It  is  for  detennining  the  need. 

Q.  A^Tien  did  the  Soil  Conservation  Service  stai*t 
its  technical  assistance  under  the  ACP  program? 

A.     In   1952,   I   believe. 

Q.    Were    you    assisting   tbe   ASC    Conimittees; 
prior  to  1954?  A.     Yes. 

Q.     Do  you  know  a  Doyle  Dunkin'? 

A.     Yes,  sir. 

Q.  Do  you  know  by  whom  he  was  employed  in 
1954,  and  that  joeriod? 

A.     The  Department  of  Interior. 

Q.  And  your  department,  Soil  Conservation,  is 
what  department?  A.     Agriculture. 

Q.  He  didn't  work  under  your  office  at  all,  did 
he? 

A.  No,  sir.  I  might  qualify  that  statement.  On 
Indian  land,  when  we  get  the  247 's,  we  send  them 
to  the  Indian  Service,  if  it  is  on  Indian  land,  to  serv- 
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ice  them,  then  they  send  them  back  through  our 

office. 

Q.     It    actually    was    transmitted    thro'Ugh    you 
people  where  [521]  Indian  land  was  involved? 
!    A.     Yes,  sir. 
1    Q.     In  other  words,  Reserv^ation  land? 

A.    Yes. 

Q.     NoAV,  Mr.  Woody  is  here,  isn't  he? 

A.    Yes,  sir. 

Q.    As  a  witness  here?  A.    Yes. 

Mr.  Holohan :    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Whitney)  :  Mr.  Bates,  Mr.  Neely 
tarted  to  do  some  land  leveling  as  a  1954  practice, 
liid  he  not?  A.    Yes,  sir. 

Q.     And  that  was  not  approved,  is  that  right? 

A.     That  is  right. 

Q.     And  he  was  never  paid  for  it? 

A.     That  I  don't  know. 

Q.  Well,  as  far  as  I  know,  you  have  no  record 
3n  it?  A.     No,  sir. 

Q.  Did  you  ever  approve  anything  for  payment 
on  it?  A.     In  1954? 

Q.    Yes,  for  land  leveling.   [522] 

A.     I  don't  recall  of  approving  any. 

Q.     You  have  no  records  to  show? 

A.     No,  sir. 

Q.  Now,  in  1954,  on  the  1954  practices,  did  you 
mow  that  Neely  made  an  application  first  in  No- 
vember. 1953?  A.     I  don't  remember. 
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Q.  Well,  anyway  the  evidence  shows  that  on 
November  5th  there  was  an  application  made  for 
ditch  lining,  $1,500,  for  the  1954  practice.  Do  you 
know  whether  that  ditch  was  ever  put  in? 

A.  Well,  I  don't  know  which  ditch  they  are  talk- 
ing about. 

Q.     Well,  were  there  two  ditches  put  in  in  1954? 

A.  I  couldn't  say.  I  can't  remember  that  far 
back. 

Q.     Wouldn't  your  map  show  it? 

A.    Yes,  if  you  get  the  records  here. 

Q.     I  don't  know  anything  about  it.  What  is  this?^' 

Mr.  AYhitney:    Is  this  the  one  you  showed  him?.' 

Mr.  Holohan :    Yes.  That  is  land  leveling. 

Q.     (By  Mr.  Whitney)  :     Referring  to  Govern- 
ment's Exhibits  31  and  32,  does  that  show  anything! 
about  a  ditch  put  in  in  1954  by  Mr.  Neely? 

A.     No,  sir.  This  concerns  land  leveling. 

Q.     I  see.  You  have  nothing  on  ditches? 

A.     Not  in  my  possession,  no. 

Q.  Do  you  know  as  a  matter  of  fact  whether 
Mr.  Neely  put  [523]  a  ditch  in  in  1954,  between 
January  and  March,  1954? 

A.     I  couldn't  say. 

Q.  Do  you  know  whether  he  applied  for  payment 
and  did  put  in  a  ditch  in  September,  1954? 

A.     Well,  if  I  had  the  247's,  I  could  answer  it. 

Q.  Now,  you  say  that  he  did  no  land  leveling, 
that  is,  he  wasn't  paid  for  any? 

A.     Not  that  I  remember. 
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Q.     You  know  you  disapproved  it,  didn't  you,  the 
leveling?  A.     Yes,  sir,  that  one  job. 

Q.  And  that  is  represented  by  Government's  Ex- 
lii])it  12-F  in  evidence,  and  30,  about  that  land  level- 
ing, that  is  right?  A.  That  is  right. 
j  Q.  Now,  referring  to  Government's  Exhibit 
L2-D,  and  E,  Government's  Exhibits  D  and  E,  first, 
rhat  is  dated  June  1st,  1953,  for  a  concrete  ditch 
ining,  supposedly  approved  by  Dunkin.  Do  you 
mow  anything  about  that? 

A.     It  never  came  through  our  office. 

Q.  On  the  back  of  Government's  Exhibit  12-B, 
lo  you  see  that  drawing  there,  that  section  of  land? 

A.     Yes,   sir. 

Q.    What  does  that  represent? 

A.  The  location  where  this  5000  yards  of  dirt 
ms  to  be  moved  on  this  section  up  here. 

Q.     And  that  was  not  done  ?  [524] 

A.     It  was  not  completed. 

Q.     And  was  not  approved  nor  paid  for? 

A.     We  didn't  check  it  out. 

Q'.  I  see.  The  concrete  ditch  lining  which  was 
pproved  by  you  on  November  5th,  1953,  when  was 
hat  done? 

A.     It  should  have  been  somewhere  between  the 

|3rd  of  November,  1953,  and  Febniary  8th,  1954. 

I  Q.     I  see.  And  if  that  was  done  at  that  time, 

ind  not  paid  for  in  1954  until   September,   1954, 

lere  would  be  nothing  wrong  with  it,  would  there? 

A.  I  don't  know.  We  don't  have  anything  to  do 
|dth  the  payment. 
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Mr.  Whitney:    That  is  all. 

Mr.  Stanfield:    No  questions. 

Mr.  Holohan:    May  this  witness  be  excused  sub- 
ject to  recall? 

The  Court:    He  may  be. 

Mr.  Whitney:    Subject  to  recall? 

Mr.  Holohan :    That  is  right. 
(Witness  excused.) 

Mr.  Holohan:    I  will  call  Mr.  Woody.  [525] 

CHARLES  WOODY,  JR.  , 

called  as  a  witness  in  behalf  of  the  Government,  fori' 
rebuttal,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

Q.     (By  Mr.  Holohan) :    Tell  us  your  full  name.^ 

A.     Charles  Woody,  Jr. 

Q.     Who  do  you  work  for? 

A.     United   States   Department   of   Agriculture. 
Soil  Consei*^^ation  Service. 

Q.     What  is  your  job  with  them?  . 

A.     At  the  present  time,  I  am  employed  as  Soi 
Conservation  Aide. 

Q.     Do  you  know  the  Defendant  in  this  case,  Joe 
Short?  A.    Yes,  sir. 

Q.     Do  you  know  the  Defendant  Rex  Neely? 

A.    Yes,  sir. 

Q.     Have  you  known  them  over  some  period  oi 
time? 

A.     Well,  I  have  known  them  since  1954. 

Q.     All  right.  Where  are  you  presently  stationed 
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A.    Benson,  Arizona. 

Q.    In  1954,  where  were  you  stationed? 

A.     Casa  Grande,  Arizona. 

Q.     When  were  you  stationed  at  Casa  Grande? 

A.  May,  I  was  up  there.  I  came  from  Yuma  to 
Casa  Grande  in  May  of  1954. 

Q.     Of  what  year?  1954?  A.     1954. 

Q.  Are  you  familiar  with  the  Neely  piece  of  land 
there  in  Pinal  Comity,  that  Section  13? 

A.     That  is  out  by  Maricopa? 

Q.     Yes,  the  city  of  Maricopa.  A.     Yes. 

Q.  Have  you  in  your  capacity  with  the  Soil  Con- 
servation Service  gone  to  that  land  for  official  pur- 
poses ?  A.     Yes. 

Q.     Did  you  go  there  in  1954?  A.    Yes. 

Q.  What  was  your  puii:>ose  in  going  there  in 
1954? 

A.  To  check  the  leveling  grid  on  a  ]3ortion  of 
the  faiinland,  leveling  grid. 

Q.  Would  you  take  the  chalk  for  us,  please,  and 
draw  the  section? 

A.  (Witness  draws  on  blackboard.)  "Indian  Res- 
ervation." Bill  Chatham's  home  is  over  here  (indi- 
cating) . 

I     There  is  a  well  approximately  here,  at  this  time, 
'in  1954.  I  haven't  been  back  to  the  farni  since.  There 
was  a  ditch  here. 

There  was  a  road,  fami  road  in  here,  and  all  the 

!  [527]  way  through,  if  I  remember  correctly.  There 

was  machine  sheds  here.  I  believe  there  was  a  well 
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here,  with  some  houses,  and  I  believe  there  was 

well  here. 

This  section  or  portion  of  land  that  I  was  on  in 
1954  was  this  (indicating). 

Q.  That  was  the  land  leveling  practice  that  you 
were  sent  to  inspect  in  1954? 

A.     That  is  right. 

Q.  You  have  also  inspected  other  land  leveling 
on  that  same  land,  haven't  you,  in  this  same  sec- 
tion ?  A.    Yes. 

Q.     In  what  year? 

A.     The  last  time  I  was  there  was  in  1956. 

Q.  And  what  was  that  land  leveling,  what  area 
was  that  covering? 

A.  It  was  in  this  area  here.  This  is  in  1956. 
(Indicating.)  That  was  this  portion. 

Q.     That  is  the  upper  northern  portion,  then? 

A.     Yes. 

Q.  The  crossbars  of  the  section,  or  the  portion 
of  the  land  is  1954?  A.    Yes,  1954. 

Q.     Take  your  place,  please. 

Would  you  look  at  31  for  identification,  and  see 
whether  you  recognize  that.  [528] 

A.  This  is  the  portion  of  the  farm  I  was  on 
in  1954. 

Q.     All  right.  Aiid  what  is  the  document? 

A.     The  document,  as  stated  on  the  bottom,  "Rex: 
Neely,  Grade  Check  of  August  13th,  1954." 

Q.     Who  made  up  the  document? 

A.     I  made  it  up. 

Q.     And  as  a  result  of  what? 
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Q.  As  the  result  of  checking  a  land  leveling  job 
on  this  portion  of  the  field. 

Q.     When  did  you  check  the  land  leveling? 

A.  Apparently  August  13th.  I  apparently  did 
the  field  work  probably  the  day  before.  The  field 
notes,  engineering  field  notes  would  show  that,  and 
I  made  this  probably  the  following  day,  or  so. 

Q.     That  is  in  August  of  1954? 

A.     That  is  right. 

Q.  Did  you  have  any  conversation  with  the  De- 
fendant concerning  this  land  leveling,  the  Defend- 
ant Rex  Neely? 

A.     Concerning  this  land  leveling?  Yes,  I  did. 

Q.  All  right,  did  you  make  a  note  of  that  con- 
versation ?  A.     Yes. 

Q.     And  on  that  same  document?  A.    Yes. 

Q.  (Handing  document  to  witness.)  What  is  32 
for  identification?   [529] 

A.  This  is  the  original  leveling  grid  or  skin 
sheet,  or  grid  sheet  with  the  computations  for  the 
required  land  leveling  on  this  particular  section, 
land  this  particular  portion  of  the  farm. 

Q.     Do  I  understand  you,  then,  you  go  out  and 
run  a  survey  on  it  first  to  show  what  should  be 
done,   and   then   the  next   is   you   check   it   to   see 
whether  that  has  been  done? 
'    A.     That  has  been   accomplished,   that  is  right. 

Mr.  Holohan:    At  this  time,  we  offer  in  evidence 
jGrovernment's  Exhibits  30,  31,   and  32  for  identi- 
Ification. 
I    Mr.  Whitney:     If  the  Court  pleases,  we  object 
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to  them  on  the  grounds  there  is  no  charge  in  the' 
indictment  in  connection  with  the  land  leveling,  and 
I  fail  to  see  the  materiality  or  the  competence  of 
this  testimony,  on  that  ground. 

The  Court:    It  may  be  received. 

Mr.  Stanfield:    Xo  objection. 

The  Clerk:  Government's  Exhibits  30,  31,  andl 
32  in  evidence. 

(Said  Documents  were  received  in  evidence^ 
and  marked  as  Government's  Exhibits  30,  31,, 
and  32  respectively.) 

Q.  (By  Mr.  Holohan) :  Now,  I  will  show  youi 
what  has  been  marked  Government's  Exhibit  31,  I[ 
believe  it  is.  A.    Yes. 

Q.  31  in  e^ddence.  You  said  that  you  had  a  [530]] 
conversation  with  the  Defendant  which  you  noted] 
down  ?  A.     Yes. 

Q.  Now,  I  call  your  attention  to  a  note  up  here 
on  the  right-hand  comer  of  the  exhibit,  and  is  that 
in  your  hand^^^'iting  ? 

A.     It  is.  It  is  in  my  printing. 

Q'.  All  right,  your  printing.  Okay.  Would  you 
read  that  for  us. 

A.  "This  sheet  was  mailed  to  Mr.  Neely  August 
13,  1954.  He  informed  us  that  it  had  never  been 
made  available  to  contractor  as  was  intended." 

And  my  initials. 

Q.  Now,  this  note  section,  was  that  also  in  youi 
handwriting?  A.     It  is. 

Q.     All  right,  would  you  read  that. 

A.    "Note :  Mr.  Neely  came  and  informed  us  con- 
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tractor  had  notified  him  the  field  was  to  grade,  and 
'hat  I  had  informed  them  that  it  was.  The  field  was 
lot  to  gTade  at  the  time  of  this  check  and  no  in- 
formation was  given  out  to  indicate  that  it  was. 
j\Ir.  Neely  informed  us  that  all  stakes  have  been 
Dulled  and  field  deep  plowed  eliminating  possibility 
)f  further  check." 

Aiid  my  initials. 

Q.  All  right.  From  that  document,  does  that 
j;how  that  [531]  the  land  leveling  was  done  in  ac- 
cordance with  your  standards? 

A.     No.  No,  there  was  still  work  to  be  done. 

Q.     So  it  was  not  approved  then? 

A.  No.  Well,  I  mean  as  far  as  I  was  concerned, 
t  was  not. 

1  Q.     You  made  your  report  as 

1  A.     That  there  was  still  work  to  be  done. 

Q.     That  was  as  to  the  land  leveling? 
,  A.     That  is  right. 

I  Q.  All  right.  Could  you  tell  us  what  was  basic- 
iilly  this  land  leveling?  What  was  it?  What  was  it 
[hat  was  going  to  be  done,  as  you  recall? 

A.  Well,  as  I  recall,  there  was  to  be  leveled  a 
tenth  of  a  foot  plus  or  minus  tolerance,  and  when 
"  went  ])ack  to  re-stake  it,  re-grid  it,  get  new  ele- 
vations on  it,  I  took  the  shots  halfway  between  the 
jtake  lines,  and  adjusted  the  computed  elevations, 
j)ecause  often  contractors  leave  the  centers  high  or 
low. 

1  Q.  The  places  that  are  staked,  they  are  usually 
level,  but  some  of  those  places  halfway  aren't? 
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A.  Yes.  And  I  recomputed  the  grade  and  the 
elevation  that  I  got,  and  it  didn't  conform. 

Q.  It  didn't  conform.  All  right.  Was  there  some- 
thing about  also  some  of  the  land  being  low? 

A.    Well,  it  is  indicated  there  on  the  sheet,  yes. 

Q.  I  don't  think  many  of  us  can  read  that,  [532] 
but  from  your  recollection,  could  you  give  us  any 
help  on  the  board  as  to  that*? 

A.  At  the  time  of  the  check,  if  my  memory  »" 
serves  me  correctly,  and  I  am  sure  it  does,  there  f 
was  a  low  area  in  here  (indicating  on  diagram)) 
below  the  well,  or  to  the  west  of  the  well,  and  theree 
was  highs  in  here. 

The  stake  lines  had  been  broken  out  to  grade,  bi 
the  center  of  the  panel  and  the  two   stake  lineff 
were  not. 

Q.     You  don't  have  anything  to  do  with  payment  1' 

A.    No. 

Q.  You  just  go  out  and  do  the  technical  surveys 
work?  A.     That  is  right. 

Q.     And  report  what  you  find? 

A.     That  is  correct. 

Q.     Who  do  you  report  to? 

A.  I  was  reporting  to  ^Ir.  Ray  Bates,  working 
in  conservation. 

Mr.  Holohan:  You  may  cross  examine  the  wit- 
ness. 

Mr.  Whitney :    I  don't  think  I  have  any  questions. 

Mr.  Stanfield:    I  have  no  questions. 

The  Court:     That  will  be  all. 
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Mr.  Holohan:    May  this  witness  be  permanently 
excused  ? 

The  CouH:     He  may  be. 

(Witness  excused.)  [533] 

The  Court:    The  court  will  stand  at  recess  mitil 
;en  o'clock  in  the  morning. 

(An   adjournment   was   taken   to   Thursday, 
September  18,  1958,  at  ten  o'clock  a.m.)   [534] 

Thursday,  September  18,  1958 
Ten  O'clock  A.M. 

Court  convened  pursuant  to  adjournment. 
Present:  Same  as  before. 
The  Court:    You  may  continue. 
Mr.  Hays:     The  Government  rests  with  its  re- 
buttal, your  Honor. 
The  Court:    Do  you  have  any  surrebuttal? 
Mr.  Stanfield:    Defendant  Short  has  none. 
Mr.  Whitney:    Mr.  Patterson,  please. 

J.  E.  PATTERSON 

ailed  as  a  witness  in  behalf  of  the  Defendant 
h'e\y,  in  surrebuttal,  having  been  first  duly  sworn, 
.^stifled  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Whitney)  :    State  your  name,  pleese. 
j  A.    J.  E.  Patterson.  [535] 
I  Q.     AVhere  do  you  reside,  Mr.  Patterson? 
i  A.     Chandler,  Arizona. 
I  Q.     What  is  your  business? 
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A.     It  is  custom  tillage  and  leveling. 

Q.     Do  you  know  Mr.  Rex  L.  Neely? 

A.     I  do. 

Q.  Have  you  done  or  performed  any  tillage 
work,  or  leveling,  rather,  for  Mr.  Neely? 

A.     I  have. 

Q,     For  how  long  a  period  of  time? 

A.     Oh,  for  the  past  ten  years. 

Q.     Do  you  remember  doing  any  work  for  Mr. 
Neely  for  which  you  billed  him  on  February  13,1 
1954?  A.     Yes,  sir. 

Mr.  Whitney:    Mark  this,  please. 

Mr.  Holohan:    We  have  no  objection  to  its  beingii 
marked  and  introduced  in  evidence. 

Mr.  Whitney :    All  right. 

The  Court:    It  may  be  received. 

The  Clerk:     Defendant's  Exhibit  T  in  evidence. 
(Said  Statement  of  Account  Avas  received  in 
evidence   and   marked  as   Defendant's   Exhibit 
T.)   [536] 

Q:  (By  Mr.  Whitney):  Now,  Mr.  Patterson, 
referring  to  this  Avriting  here,  this  map,  this  isi 
supposed  to  l)e  north,  and  this  south.  This  is  east, 
and  this  is  west.  (Indicating  on  blackboard.) 

Referring  to  this  Defendant's  Exhibit  T  in  evi- 
dence, can  you  tell  me  which  quarter-section  yoii 
were  working  on  at  that  time,  if  you  know? 

A.     No,  I  can't  tell  you. 

Q.  Have  you  ever  worked  on  the  northwest  quar 
ter  of  this  section? 

A.     We  have  levelled  all  four  quarters  of  this 
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section,  but  I   don't  know  which  one   of  these   is 

which.  I  don't  have  any  records. 

Q'.  In  other  words,  you  didn't  keep  track  except 
iby  hours  on  the  place?  A.    Yes. 

I    Q.    But  that  was  on  the  Neely  farm  at  Maricopa  ? 

A.     Yes,  sir. 
I    Q.    And  during  that  period  of  time,  you  have 
ilevelled  on  all  four  sections?  A.    Yes. 

Q.  But  you  don't  know  when  you  levelled  on 
cither  one  of  those  sections,  and  yet  you  did  the 
Iwork  ? 

'  A.  Well,  I  don't  know  when  we  levelled  the  west 
half.  I  know  the  east  half  of  the  section  was  the 
last  two  pieces  of  ground  we  worked  on. 

But  I  am  in  question  on  these  two  here  (indi- 
jCating) . 

j    Q.    You  don't  know  when  ?  [537] 
•    A.    No,  I  can't  tell. 

Q.  That  leveling  was  done  prior  to,  sometime 
in  1954,  prior  to  February  19  when  you  billed  him, 
is  that  right?  A.     Yes,  sir. 

Mr.  Whitney:    That  is  all. 

Mr.  Holohan :    We  have  no  questions. 

Mr.  Whitney:  That  is  all,  Mr.  Patterson.  May 
ho  be  excused? 

The  Court:    Yes. 

(Witness  excused.) 

Mr.  Whitney :    The  Defendant  Neely  rests. 

Mr.  Hays :    Nothing  more,  your  Honor. 

Mr.  Whitney :  I  would  like  to  make  a  motion,  if 
jthe  Court  please. 
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The  Court:  All  right.  The  Court  will  stand  at 
recess  for  a  few  minutes. 

(The  Jury  retired  from  the  courtroom.  The 
following  proceedings  were  had  out  of  the  hear- 
ing and  jDresence  of  the  Juiy.) 

The  Court:    All  right. 

Mr.  Whitney:  The  Defendant  Neely  now  at  the 
close  of  all  tlie  evidence  moves  the  Court  for  a 
judgnient  of  acquittal  on  each  and  every  count  in 
the  indictment. 

In  this  connection,  it  adopts  the  argument  made 
at  the  close  of  the  Government's  case,  and  particu- 
larly [538]  wishes  to  call  the  Court's  attention  to 
Paragraphs  VII  to  XI,  inclusive,  in  which  Mr. 
Neely  is  charged  with  aiding  and  abetting  Short, 
on  the  theory  that  there  is  not  a  scintilla  of  evi- 
dence in  the  record  that  justifies  a  verdict  of  guilty 
on  those  counts. 

And  the  same  may  be  said  of  Count  XII,  the 
conspiracy  count. 

The  Court:    I  will  deny  your  motion. 

(Recess.) 

(After  which  Counsel  for  the  Government 
and  Counsel  for  the  Defendants  argued  the  case 
to  the  Jury.) 

The  Court:  The  Court  will  stand  at  recess  until 
ten  o'clock  in  the  morning. 

(Thereupon  an  adjournment  was  taken  to 
Friday,  September  19,  1958,  at  the  hour  of  ten 
o'clock  a.m.)   [539] 
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Friday,  September  19,  1958 
Ten  O^Clock  A.M. 
Court  convened  pursuant  to  adjournment. 
Present:  Same  as  before. 

Court's  Instructions  to  the  Jury 
The  Court:     It  now   becomes   the   duty   of   the 
Court  to  instruct  you  as  to  the  law  that  applies  to 
this  case. 

You  have  heard  the  Indictment  read  several 
times,  so  I  w411  only  refer  to  it  briefly  now. 

Count  I  charges  that  on  or  about  April  5th,  1954, 
in  this  District,  the  defendant  Rex  L.  Neely,  well 
knomng  Joe  L.  Short  to  be  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  in  such  capacity  charged  with  the  duty 
of  proper  administration  of  the  cotton  acreage  al- 
lotment and  marketing  quota  program  of  the  United 
States  as  the  defendant  well  knew,  did  wilfully  and 
unlaAvfully  tender  to  the  said  Joe  L.  Short  a  check 
in  the  amount  of  $1,620,  dated  April  5,  1954,  draA\ai 
on  the  Valley  National  Bank,  [540]  Mesa,  Arizona, 
signed  by  the  defendant  as  drawer,  and  payable  to 
the  order  of  Joe  Short,  with  intent  to  influence 
the  said  Joe  L.  Short,  to  act  in  his  aft)resaid  official 
capacity  in  committing  and  allowing  the  commis- 
sion of  a  fraud  against  the  United  States,  to-wit: 
the  procuring  of  a  cotton  allotment  for  the  defend- 
ant in  excess  of  that  to  which  the  defendant  was 
lawfully  entitled  under  the  cotton  acreage  allot- 
ment and  marketing  quota  program  of  tlio  r"nit(^rl 
States. 
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Now,  that  only  charges  Neely  alone  with  an 
offense. 

Count  II  charges  that  on  or  about  April  5,  1954, 
within  the  District  of  Arizona,  "the  defendant  Joe 
L.  Short,  being  then  and  there  an  employee  of  the 
Pinal  County  Agricultural  Stabilization  and  Con- 
servation Committee,  an  agency  of  the  United 
States,  and  charged  with  the  duty  of  administer- 
ing the  cotton  acreage  allotment  and  marketing 
quota  program  of  the  United  States,  did,  with  in- 
tent to  have  his  actions  influenced  in  a  matter  be- 
fore him  in  his  official  capacity,  to-wit:  the  pro- 
curing of  an  additional  cotton  acreage  allotment  for 
Rex  L.  Neely,  wilfully  and  unlawfully  accept  from 
Rex  L.  Neely  a  check  in  the  amount  of  $1,620,  dated 
April  5,  1954,  drawn  on  the  Valley  National  Bank, 
Mesa,  Arizona,  signed  by  the  said  Neely  as  drawer, 
and  payable  to  the  order  of  Joe  Short." 

That  count  only  charges  Short  with  an  offense, 
the  acceptance  of  a  bribe. 

Count  III  is  the  same  as  Count  I,  except  the 
amounts  are  different,  and  the  date  also  is  different, 
and  the  amount  of  the  check  is  different. 

Count  IV  charges  Short  with  the  receiving  of 
this  check  for  $1410. 

Count  V  charges  the  same,  only  the  check  involved 
in  this  count  is  $1750. 

Count  VI  charges  Short  with  receiving  this  $1750. 

Count  VII  charges  a  different  offense. 

It  charges:  "On  or  about  the  19th  day  of  March, 
1954,  Joe  L.  Short,  being  then  and  there  an  em- 
ployee of  the  Pinal  County  Agricultural  Stabiliza- 
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tion  and  Conservation  Committee,  an  agency  of  the 
United  States,  and  being  charged  with  the  duty  of 
keeping  accounts  and  records  of  said  agency,  did 
within  the  District  of  Arizona,  unlawfully,  know- 
ingly and  feloniously,  with  intent  to  deceive,  mis- 
lead, injure  and  defraud  the  United  States  and 
pervsons  to  the  Grand  Jury  unknown,  make  and 
cause  to  be  made  a  false  and  fictitious  entry  on  the 
official  listing  sheets  of  the  Pinal  County  Agricul- 
tural Stabilization  and  Conservation  Committee  Of- 
fice for  the  1954  cotton  crop  year,  a  record  relating 
to  and  connected  with  his  duties,  by  indicating 
thereon  400.8  acres  of  cotton  allotment  acreage  ap- 
portioned to  [542]  Farm  647,  well  knowing  said 
entiy  to  be  false." 

The  second  paragraph  charged  that  "the  defend- 
ant Rex  L.  Neely  did  unlawfully  aid,  abet  and  in- 
duce the  defendant  Joe  L.  Short,  in  the  commission 
of  the  acts  charged  in  paragraph  One  of  this  count." 

Count  VIII  also  charges  the  making  of  false 
entries  by  Short,  aided  and  abetted  by  Neely. 

Count  IX  charges  the  same. 

Count  X  also  charges  a  like  offense. 

Count  XI  charges  a  like  offense. 

Count  XII  is  what  is  known  as  a  Conspiracy 
count. 

It  charges  that: 

"Commencing  on  or  about  the  15th  day  of  Sep- 
tember, 1953,  and  continuing  thereafter  to  on  or 
about  the  28th  day  of  December,  1956,  the  defend- 
ants. Rex  L.  Neely,  hereinafter  referred  to  as 
Neely,  and  Joe  L.   Short,  hereinafter  referred  to 
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as  Short,  did  within  the  District  of  Arizona  iin- 
laAvfully,  wilfully  and  knowingly  conspire  together 
to  defraud  the  United  States  in  the  exercise  of 
its  governmental  fimctions  of  administering  the 
cotton  acreage  allotment  and  marketing  quota  pro- 
gram and  other  agricultural  programs  free  from 
bribery,  improper  influence,  dishonesty,  unlawful 
impairment,  fraud  and  corruption,  and  in  its  right 
and  interest  in  the  conscientious,  honest  and  faith- 
ful service,  [543]  judgment,  determination  and  ac- 
tion of  the  defendant  Short-,  as  a  duly  appointed 
employee  of  the  Pinal  County  Agricultural  Stabili- 
zation and  Conservation  Committee,  an  agency  of 
the  United  States,  free  from  bribery,  corruption, 
improper  influence,  dishonesty,  bias,  hope  of  im- 
1  awful  reward  and  fraud. 

"2.  During  the  existence  of  the  conspiracy  and 
at  all  times  mentioned  herein,  the  defendant  Neely 
was  a  farmer  engaged  in  the  occupation  of  raising, 
among  other  things,  crops  of  cotton. 

"3.  During  the  existence  of  the  conspiracy  and 
at  all  times  mentioned  herein  the  defendant  Short 
was  employed  by  the  Department  of  Agriculture 
in  the  Pinal  County  Agricultural  Stabilization  and 
Conser^^ation  Committee  Office  as  office  manager. 

"4.  It  v>^as  a  part  of  the  conspiracy  that  the 
defendant  Short  should  contrive  to  secure  for  the 
defendant  Neely  a  cotton  allotment  from  the  Agri- 
cultural Stabilization  and  Conservation  Committee 
in  Piual  County  far  in  excess  of  the  allotment  to 
which  Neely  was  lawfully  entitled  under  the  cotton 
support  program,  thereby  enabling  the  defendant 
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Neely  to  market  the  excess  cotton  without  penalty. 

"5.  It  was  a  further  part  of  the  conspiracy  that 
Short  should  share  in  the  illegal  benefits  accruing 
[544]  to  Neely  by  receiving  payments  in  money 
from  Neely  on  a  per  acre  basis. 

"6.  It  was  a  further  part  of  the  conspiracy  that 
Short  should  alter,  change,  and  falsify  the  records 
of  the  Agi*icultural  Stabilization  and  Conservation 
Committee  Office  to  provide  additional  cotton  allot- 
ment acreage  for  Neely  and  to  prevent  the  discov- 
ery or  disclosure  of  the  illegal  activity. 

"7.  It  was  a  further  part  of  the  conspiracy  that 
Neely  should  apply  for  and  Short  should  process 
requests  for  Agriculture  Conservation  Program 
payments  from  Department  of  Agriculture  to  which 
Neely  was  not  entitled;  and  that  such  payments 
should  be  substantiated  by  the  presentation  of  false 
documents  and  fraudulent  misrepresentations  to 
said  department  by  Short." 

Then  there  are  several  overt  acts  alleged. 

"For  the  purpose  of  canying  out  the  said  con- 
spiracy and  to  effect  the  objectives  and  purposes 
thereof,  the  defendants  did  and  committed  the  fol- 
lowing overt  acts: 

"(1)  On  or  about  March  19,  1954,  Short  altered 
the  amount  of  Neely's  1954  acreage  cotton  allot- 
ment on  the  official  listing  sheet  of  the  Pinal  County 
Agricultural  Stabilization  and  Conservation  Com- 
mittee Office  by  lining  out  the  figures  319.8  and 
inserting  above  it  the  figures  400.8. 

"(2)  On  or  about  March  30,  1954,  Short,  signed 
the  fictitious  name,  W.  R.  Bums,  to  a  lease,  by 
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wliicli  160  acres  of  land  having  the  same  legal  de- 
scription as  Farm  595  was  leased  to  Neely. 

"(3)  On  or  about  April  15,  1954,  Neely  issued 
a  check  payable  to  Short,  for  $1,620. 

"(4)  On  or  about  November  22,  1954,  Neely  is- 
sued a  check  payable  to  Short  for  $1,410, 

"(5)  On  or  about  August  18,  1955,  Neely  signed 
his  Form  578,  an  official  form  of  the  aforesaid  of- 
fice, which  showed  426.5  acres  of  planted  short  sta- 
ple cotton  and  none  destroyed,  and  at  the  same 
time  accepted  his  marketing  card  and  signed  it, 
on  which  marketing  card  was  shown  that  his  allotr- 
ment  Avas  306.1  acres  and  that  his  planted  acreage 
was  306.1. 

"(6)  On  or  about  December  9,  1955,  Neely  issued 
to  Short  a  check  for  $1,750. 

"(7)  On  or  about  October  3,  1956,  Neely  signed 
his  Form  578,  an  official  form  of  the  aforesaid 
office  for  short  staple  cotton,  showing  his  planted 
acreage  as  477.7  and  at  the  same  time  accepted  his 
short  staple  marketing  card  which  showed  his 
planted  acreage  as  306.7. 

"(8)  On  or  about  December  1,  1956,  Short  [546] 
instructed  H.  L.  Mathis  to  make  up  a  new"  Notice 
of  Allotment  shomng  that  Neely  had  an  acreage 
allotment  of  367.7  acres. 

"(9)  On  or  about  August  or  September,  1954, 
Neely  requested  Agriculture  Conservation  Program 
assistance  for  a  ditch  lining  practice  indicating  that 
construction  of  the  ditch  would  be  commenced  by 
Neely  in  September. 

"(10)  On   or   about   September   27,    1954,  Neely 
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made  application  for  payment  in  the  amount  of 

$1,500." 

You  may  have  this  indictment  in  the  Jury  room 
with  you. 

Now,  the  Federal  statutes  under  which  the  in- 
dictment was  drawn  read  as  follows: 

"Whoever  promises,  offers,  or  gives  any  money 
or  thing  of  value,  or  makes  or  tenders  any  for  the 
order,  contract,  undertaking,  obligation,  gratuity, 
or  security  for  the  payment  of  money  or  for  the 
delivery  or  conveyance  of  anything  of  value  to  any 
officer  or  employee  or  person  acting  for,  or  on  be- 
half of  the  United  States,  or  any  department  or 
agency  thereof  in  any  official  function  under  or 
hy  authority  of  any  such  department  or  agency,  or 
to  any  officer  or  person  acting  for  or  on  behalf  of 
either  House  of  Congress,  or  of  any  Committee 
of  either  house,  or  [547]  both  houses  thereof,  with 
intent  to  influence  his  decision  or  action  on  any 
question,  matter,  cause  or  proceeding  which  may 
at  any  time  be  loending,  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  or  in 
his  place  of  tmst  or  profit,  or  with  intent  to  in- 
fluence him  to  commit  or  aid  in  committing,  or  to 
collude  in,  or  allow  any  fraud,  or  make  opportu- 
nity for  the  commission  of  any  fraud  on  the  United 
States,  or  to  induce  him  to  do  or  omit  to  do  any 
act  in  violation  of  his  lawful  duty  *  *  *  shall  be 
punished  as  the  act  provides." 

Now,  this  is  the  Acceptance — The  one  I  just  read 
has  to  do  with  Bribery.  Now  this  is  the  acceptance 
of  a  bribe;  18  U.S.C,  202. 
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''Acceptance  or  solicitation  by  officer  or  other 
person.  Whoever,  being  an  officer  or  employee  of, 
or  person  acting  for  or  on  behalf  of  the  United 
States,  in  any  official  capacity,  nnder  or  by  virtue 
of  the  authority  of  any  department  or  agency 
thereof,  or  an  officer  or  person  acting  for  or  on 
behalf  of  either  House  of  Congress,  or  of  any  com- 
mittee of  either  House,  or  of  both  Houses  thereof, 
asks,  accepts  or  receives  any  money,  or  any  check, 
order,  contract,  promise,  undertaking,  obligation, 
gratuity,  or  security  for  the  payment  of  money,  or 
for  the  delivery  or  conveyance  [548]  of  anything 
of  value,  with  intent  to  have  his  decision  or  action 
on  any  question,  matter,  cause,  or  proceeding  which 
may  at  any  time  be  pending,  or  which  may  by  law 
be  brought  before  him  in  his  official  capacity,  or 
in  his  place  of  trust  or  profit,  influenced  thereby, 
shall  be  punished  as  the  Act  provides." 

The  next  section  has  to  do  with  false  entries. 

"False  entries  and  Reports  of  Money  or  Security. 
Whoever  being  an  officer,  clerk,  agent,  or  other  em- 
ployee of  the  United  States  or  any  of  its  agencies 
charged  with  the  duty  of  keeping  accoimts  or  rec- 
ords of  any  kind,  with  intent  to  deceive,  mislead, 
injure  or  defraud,  makes  in  any  such  accounts  or 
records  any  false  or  fictitious  entry  or  record  of 
any  matter  relating  to  or  connected  with  his  duties, 
shall  be  pimished  as  the  Act  provides." 

The  next  Section  of  the  Code  defines  Conspiracy. 
That  is  the  last  Count  of  the  Indictment. 

"Conspiracy  to  Commit  Offense  or  to  Defraud 
the  United  States.  If  two  or  more  persons  conspire 
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either  to  commit  any  offense  against  the  United 
States  or  to  defraud  the  United  States,  or  any 
agency  thereof,  in  any  manner,  or  for  any  purpose, 
and  one  or  more  of  such  persons  do  any  act  to  ef- 
fect the  object  of  the  conspiracy,  each  shall  be  pun- 
ished as  the  Statute  provides." 

A  conspiracy  is  a  combination  of  two  or  more 
persons  by  concerted  action  to  accomplish  some  un- 
lawful pui-pose,  or  to  accomplish  a  lawful  purpose 
by  unlawful  means.  Thus  a  conspiracy  is  a  kind 
of  partnership  in  criminal  purposes  in  which  each 
member  becomes  the  agent  of  every  other  member. 
The  gist  of  the  offense  is  a  combination  or  agi'ee- 
ment  to  violate  or  disregard  the  law. 

Mere  similarity  of  conduct  among  various  per- 
sons and  the  fact  they  may  have  associated  with 
each  other,  and  may  have  assembled  together  and 
discussed  common  aims  and  interests,  does  not  nec- 
essarily establish  proof  of  the  existence  of  a  con- 
spiracy. 

However,  the  e^ddence  need  not  show  that  the 
meml^ers  entered  into  any  express  or  formal  agree- 
ment, or  that  they  directly,  by  words  spoken  or  in 
writing,  stated  between  themselves  what  their  ob- 
ject or  purpose  was  to  be,  or  the  details  thereof, 
or  the  means  by  which  the  object  or  purpose  was 
to  be  achieved.  What  the  evidence  must  show  in 
order  to  establish  proof  that  a  conspiracy  existed, 
is  that  the  members  in  some  way  or  manner,  or 
through  some  contrivance,  positively  or  tacitly  came 
to  a  mutual  understanding  to  try  to  accomplish  a 
connnon  and  unlawful  plan. 
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It  is  not  necessary  for  the  prosecution  to  prove 
that  all  the  means  or  methods  set  forth  in  the  [550] 
indictment  were  agreed  upon  to  carry  out  the  con- 
spiracy, or  that  all  such  means  or  methods  were 
actually  used  or  put  into  operation.  But  it  is  neces- 
sary that  the  evidence  establish  to  the  satisfaction 
of  the  jury  that  one  or  more  of  the  means  or  meth- 
ods described  in  the  indictment  was  agreed  upon 
to  be  used  in  an  effort  to  effect  or  accomplish  some 
object  or  purpose  of  the  conspiracy  as  charged  in 
the  indictment. 

In  order  to  establish  the  offense  of  conspiracy 
charged  in  the  indictment,  the  evidence  must  show 
beyond  a  reasonable  doubt,  first,  that  the  conspir- 
acy described  was  formed  and  existing  at  or  about 
the  time  alleged;  second,  that  the  accused  know- 
ingly and  willfully  l^ecame  a  member  of  the  con- 
spiracy. 

Third,  that  one  of  the  conspirators  thereafter 
knowingly  committed  at  least  one  of  the  overt  acts 
charged  in  the  indictment,  at  or  about  the  time 
and  place  alleged;  and,  fourth,  that  such  overt  act 
was  committed  in  furtherance  of  some  object  or 
purpose  of  the  conspiracy  as  charged. 

If  you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  existence  of  the  conspiracy  charged 
in  the  indictment  has  been  proved,  and  that  dur- 
ing the  existence  of  the  conspiracy  one  of  the  overt 
acts  alleged  was  knowingly  done  by  one  of  the  con- 
spirators in  furtherance  of  some  object  or  purpose 
of  the  conspiracy  as  charged,  proof  of  the  conspir- 
acy offense  charged  is  then  complete;  and  it  is  [551] 
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complete  as  to  every  person  found  by  you  to  have 
been  kno^\dngly  and  willfully  a  member  of  the  con- 
spiracy at  the  time  the  overt  act  was  committed, 
regardless  of  which  of  the  conspirators  did  the 
overt  act. 

In  a  case  where  two  or  more  persons  are  charged 
with  the  commission  of  a  crime,  the  guilt  of  the 
accused  may  be  established  without  proof  that  all 
the  defendants  did  every  act  constituting  the 
offense. 

"Whoever  commits  an  offense  against  the  United 
States,  or  willfully  aids,  abets,  counsels,  commands, 
induces  or  procures  its  commission,  is  punishable 
as  a  principal. 

"Whoever  willfully  causes  an  act  to  be  done, 
which  if  directly  perfomied  by  him  or  another 
would  be  an  offense  against  the  United  States,  is 
punishable  as  a  principal." 

Every  person  who  thus  willfully  participates  in 
the  commission  of  a  crime  may  be  found  to  be 
guilty  of  that  offense.  Participation  is  willful  if 
done  voluntarily  and  purposely  and  with  specific 
intent  to  do  what  the  law  forbids,  or  with  specific 
intent  to  fail  to  do  what  the  law  requires;  that  is 
to  say,  with  evil  motive  or  bad  purpose  either  to 
disobey  or  to  disregard  the  law. 

In  order  to  aid  and  abet  another  to  commit  a 
crime  it  is  necessary  that  a  defendant  willfully 
associate  himself  in  some  way  with  the  criminal 
venture;  and  that  he  willfully  participate  in  it  as 
in  something  he  wishes  to  [552]  bring  about;  and 
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that  lie  willfully  seek  by  some  action  of  his  to  make 
it  succeed. 

To  conspire  to  defraud  the  United  States  means 
to  cheat  the  government  out  of  property  or  money, 
or  to  interfere  mth  or  obstruct  one  of  its  lawful 
governmental  functions  by  deceit,  craft  or  trickery, 
or  at  least  by  means  that  are  dishonest.  It  is  not 
necessary  that  the  government  shall  be  subjected 
to  property  or  pecuniary  loss  by  the  fraud,  but  only 
that  its  legitimate  official  action  and  purpose  shall 
be  defeated  hy  misrepresentation  or  the  over- 
reaching of  those  charged  with  cariying  out  the 
governmental  intention. 

In  the  1954  Agricultural  Consei^^^ation  program 
referred  to  in  this  subject  as  the  1954  Program, 
administered  by  the  Department  of  Agriculture,  the 
Federal  Government  will  share  with  fanners  and 
ranchers  the  cost  of  carrying  out  approved  conser- 
vation practices  in  accordance  with  the  iDrovisions 
contained  in  this  sub-part,  with  such  modifications 
thereof  as  may  be  hereafter  made.  The  approved 
practices  will  l)e  deemed  to  have  been  carried  out 
during  the  ]n'ogram  year  started  after  the  begin- 
ning of  the  program  year  if  the  County  Committee 
determines  that  they  are  substantially  completed 
by  the  end  of  the  program  year. 

However,  no  practice  will  be  eligible  for  federal 
cost  sharing  until  it  has  been  completed  in  accord- 
ance with  [553]  all  applicable  specifications  of  the 
Program's  provisions. 

The  pro\dsions  of  the  Program  contained  in  this 
sub-part    are    applicable    to    the    continent   of   the 
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United  States.  The  cost  will  be  shared  with  the 
farmer  or  rancher  only  on  satisfactorily  perfonned 
conservation  practices,  for  which  Federal  cost  shar- 
ing was  requested  by  the  farmer  or  rancher  for  the 
consei'A'ation  work  as  begun.  Federal  cost  shared 
is  limited  to  $1500.  (a)  The  total  of  all  Federal 
costs  shared  imder  the  1954  program  to  any  per- 
son with  respect  to  farms,  ranching  units,  and  tur- 
pentine places  in  the  United  States,  including 
Alaska,  Hawaii,  Porto  Rico,  and  the  Virgin  Islands, 
shall  not  exceed  the  sum  of  $1500. 

In  a  criminal  case  the  defendant  is  not  required 
to  produce  evidence  or  to  disprove  the  facts  neces- 
sary to  establish  the  crime  or  to  establish  his  inno- 
cence. A  defendant  is  presumed  to  be  innocent  at 
all  stages  of  the  tiial,  and  to  overcome  this  legal 
presumption,  the  evidence  must  be  clear  and  con- 
vincing and  sufficiently  strong  to  convince  you  be- 
yond a  reasonable  doubt  that  the  defendant  did 
commit  the  oif  ense  charged. 

Every  defendant  under  the  law  is  presumed  to 
be  innocent  and  that  presumption  is  by  law  evi- 
dence in  his  favor,  and  this  presumption  of  inno- 
cence is  an  instniment  of  proof  in  his  favor  and 
remains  ^\\ih  him  during  your  deliberations  until 
it  is  overcome  by  evidence  that  is  clear  [554]  and 
sufficiently  strong  to  convince  you  beyond  a  reason- 
able doubt  that  he  is  guilty  of  the  precise  crime  he 
is  charged  with. 

I  charge  you  that  you  may  not  and  must  not 
draw  any  inference  whatsoever  as  to  the  guilt  of 
a  defendant  from  the  fact  that  such  defendant  was 


496  Rex  L.  Neely  vs. 

indicted,  or  from  the  indictment  itself,  and  that 
fact  must  not  in  any  wise  enter  into  your  delibera- 
tions, as  these  matters  are  purely  and  simply  the 
means  and  methods  of  bringing  a  defendant  to  trial. 

In  this  case,  you  must  decide  separately  the  ques- 
tions of  the  imiocence  or  guilt  of  each  of  the  two 
defendants.  If  you  cannot  agree  upon  the  inno- 
cence or  guilt  of  both  the  defendants,  but  do  agree 
as  to  the  innocence  or  guilt  of  one  of  them,  you 
must  render  a  verdict  as  to  the  one  upon  whose 
innocence  or  guilt  you  do  agi^e. 

In  connection  with  each  of  the  Coimts  in  the  In- 
dictment in  which  defendant  Neely  is  charged,  cir- 
cumstantial evidence  is  relied  upon  to  establish  cer- 
tain indispensable  elements  of  the  alleged  crimes. 
I  charge  you  that  in  the  case  of  circumstantial  evi- 
dence the  law  requires  that  such  proof  must  be 
such  as  to  exclude  every  reasonable  hypothesis  con- 
sistent with  innocence.  If  from  this  circumstantial 
evidence,  there  may  be  drawn  one  inference  con- 
sistent with  innocence  and  another  inference  con- 
sistent with  guilt,  I  [555]  charge  you  that  you  must 
accept  the  inference  consistent  with  innocence. 
Facts  which  merely  give  rise  to  a  reasonable  and 
just  inference  that  the  defendant  Neely  did  com- 
mit the  crimes  charged,  do  not  necessarily  exclude 
every  other  reasonable  inference  or  hypothesis.  If 
the  evidence  can  be  reconciled  either  with  guilt  as 
well  as  with  imiocence,  then  the  law  requires  that 
a  defendant  in  such  a  case  be  given  the  benefit  of 
the  doubt,  and  you  must  acquit  him.  Before  you 
are  warranted  in  convicting  the  defendant,  the  facts 
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proved  must  be  consistent  with  and  point  to  guilt 
only,  and  must  be  inconsistent  with  innocence.  It  is 
not  sufficient  that  the  circumstances  coincide  with, 
account  for,  and  therefore  render  probable  the 
guilt  of  the  defendant;  they  must  exclude  every 
other  reasonable  hypothesis,  except  that  of  the  de- 
fendant's guilt,  and,  unless  they  do  so  beyond  a 
reasonable  doubt,  you  must  find  the  defendant  not 
guilty. 

Evidence  of  reputation  of  the  defendant's  good 
character  has  been  received  in  evidence.  This  evi- 
dence of  good  character  is  a  fact  that  it  is  your 
duty  to  consider  along  with  other  facts  in  the  case, 
and  I  charge  you  that  the  fact  of  good  character 
is  a  fact  which,  when  considered  in  connection  with 
all  other  evidence  in  the  case,  may,  like  other  facts, 
generate  a  reasonable  doubt. 

I  charge  you  that  a  specific  criminal  intent  con- 
noted hy  the  word  "wilfully"  cannot  be  imputed  to 
one  [556]  defendant  merely  because  you  may  be- 
lieve that  the  other  defendant  had  a  specific  crim- 
inal intent.  The  fact,  if  it  is  a  fact,  that  one  defend- 
ant had  a  specific  criminal  intent  is  no  evidence  or 
proof  in  and  of  itself  that  the  other  defendant  had 
a  specific  criminal  intent. 

In  Counts  7,  8,  9,  10  and  11  of  the  Indictment, 
the  defendant  Joe  L.  Short  is  charged  with  being 
an  employee  of  the  Pinal  County  Agricultural 
Stabilization  and  Conservation  Committee,  an 
agency  of  the  United  States,  and  charged  with  the 
duty  of  keeping  accounts  and  records  of  said 
agency.  It  is  charged  in  those  counts  that  said  de- 
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fendant  Joe  L.  Short  unlawfully,  knowingly  and 
feloniously  did  make  certain  entries  in  the  books 
and  records  of  the  Pinal  County  Agricultural  Sta- 
bilization and  Conservation  Conunittee  well  know- 
ing said  entries  to  be  false.  In  this  connection,  I 
charge  you  that  the  defendant  Rex  L.  Neely  is  not 
and  wTiS  not,  during  the  times  mentioned  in  said 
Counts,  an  employee  or  officer  of  said  Pinal  County 
Agricultural  Stabilization  and  Conservation  Com- 
mittee, and  did  not  make  any  entries  in  the  books 
and  records  of  said  committee.  However,  in  the 
Coimts  mentioned  herein,  the  defendant  Rex  L. 
Neely  is  charged  with  unlawfully  aiding,  abetting 
and  inducing  the  defendant  Joe  L.  Short  in  the 
commission  of  the  acts  charged  to  Short  in  said 
Counts. 

I  charge  you  further  that  one  who  does  not  [557] 
actively  commit  the  offense  but  who  knowingly 
aids,  promotes  or  encourages  its  commission  either 
by  act  or  counsel  or  both,  is  deemed  in  law  to  be 
an  aider  or  abettor,  but  shall  not  be  found  guilty 
of  the  crime  unless  he  did  what  he  did  knowingly 
and  with  criminal  intent.  To  abet  another  in  the 
commission  of  a  crime  implies  a  consciousness  of 
guilt  in  instigating,  encouraging,  promoting  or  aid- 
ing the  commission  of  such  criminal  offense. 

In  Counts  1,  3,  and  5  of  the  Indictment,  the  de- 
fendant Rex  L.  Neely  is  charged  with  imlawfully 
tendering  to  the  defendant  Joe  L.  Short  the 
amounts  of  money  set  forth  in  each  of  the  respec- 
tive Counts  with  the  intent  to  influence  said  Joe 
L.  Short  to  act  in  his  official  capacity  in  committing 
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and  allomng  the  commission  of  a  fraud  against  the 
United  States,  to-wit,  the  procuring  of  a  cotton 
allotment  for  the  defendant  Neely  in  excess  of  that 
to  which  the  defendant  Neely  was  lawfully  entitled 
under  the  Cotton  Acreage  Allotment  and  Marketing 
Quota  Program  of  the  United  States. 

In  the  alternate  Counts,  2,  4,  and  6,  Joe  L.  Short 
is  charged  with  accepting  the  sums  of  money  ten- 
dered by  Rex  L.  Neely  with  the  intent  to  have  his 
acts  influenced  in  the  procuring  of  a  cotton  allot- 
ment for  the  defendant  Neely  in  excess  of  that  to 
which  the  defendant  Neely  was  lawfully  entitled 
under  the  Cotton  Acreage  Allotment  and  Marketing 
Quota  Program  of  the  United  States.  You  are  [558] 
instnicted  that  Neely  is  not  charged  in  the  alter- 
nate Counts,  2,  4,  and  6,  with  any  crime. 

In  reference  to  Counts  1,  3,  and  5,  the  defendant 
Neely  cannot  he  convicted  unless  you  find  bej^ond 
a  reasonable  doubt  that  at  the  time  claimed  hy  the 
United  States  the  money  was  given  by  Neely  with 
the  corrupt  intention  on  his  pai*t  of  conn^ipting  Joe 
L.  Short  and  influencing  his  official  action  in  pro- 
curing an  additional  fraudulent  cotton  allotment  for 
Neely.  You  are  instructed,  and  I  so  charge  you, 
that  the  procurement  by  Joe  L.  Short,  in  his  of- 
ficial capacity,  of  an  additional  fraudulent  cotton 
allotment  for  Neely  does  not  in  itself  prove  that 
Neely  is  guilty  as  charged  in  these  particular 
Counts.  You  must  find  beyond  a  reasonable  doubt 
from  all  of  the  evidence  that  Neely  tendered  the 
amounts  of  money  alleged  with  the  intention  and 
for  the  deliberate  and  express  purpose  of  influenc- 
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in^  Joe  L.  Short  to  secure  for  him  an  additional 
li-aiKluleiit  cotton  allotment. 

The  fact  that  Neely  purchased  and  procured,  or 
liad  an  additional  cotton  allotment  or  planted  cot- 
ton in  excess  of  his  official  allotment  does  not  of 
itself  prove  a  violation  of  any  criminal  law  by 
Neely.  I  instiTict  you  that  it  was  not  against  the 
law  for  the  defendant  Neely  to  lease  land  Avith  a 
cotton  allotment  or  secure  additional  cotton  allot- 
ment or  allotments.  [559] 

If  you  believe  from  all  of  the  evidence  that  Neely 
believed  and  relied  upon  the  representations  made 
to  him  by  Joe  L.  Short  in  reference  to  the  addi- 
tional cotton  allotment,  and  you  further  believe 
from  the  evidence  that  Neely  tendered  the  amounts 
of  money  set  forth  in  said  charges  honestly  and 
in  good  faith  believing  that  'he  was  leasing  the 
Bums  farm  and  thereby  securing  a  bona  fide  ad- 
ditional cotton  allotment,  and  further  believe  from 
the  evidence  that  Neely  did  not  tender  said  money, 
or  any  part  of  it,  to  Short  for  the  purpose  and 
with  the  intent  of  corrupting  and  influencing  Short 
in  his  official  capacity,  then  you  must  find  the  de- 
fendant Neely  not  guilty  as  to  Counts  1,  3,  and  5. 

I  instruct  you  that  the  overplanting  of  a  cotton 
allotment  in  itself  was  not  a  crime.  I  instruct  you 
further  that  in  the  event  you  find  from  all  of  the 
evidence  that  Rex  L.  Neely  did  in  the  years  1954, 
1955  and  1956  overplant,  that  is,  plant  more  acres 
of  cotton  than  was  permitted  mider  his  allotment, 
that  that  fact  in  itself  was  not  a  crime.  Under  the 
law  and  rules   and  regulations  anyone   who  over- 
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planted  his  cotton  allotment  was  required,  upon  re- 
ceiving notice  of  the  acreage  overplanted  from  the 
County  Committee,  to  either  plow  up  and  destroy 
and  the  amount  of  acres  or  fractions  of  acres  de- 
termined to  be  overplanted,  or  to  pay  the  United 
States  Government,  within  the  time  allowed,  and 
after  receiving  said  notice,  the  prescribed  penalty 
for  the  acreage  overplanted.  [560] 

In  connection  with  the  conspiracy  indictment,  it 
is  necessary  that  you  keep  in  mind  exactly  what 
the  alleged  agreement  between  the  alleged  conspira- 
tors was,  for  the  defendants  are  not  charged  with, 
nor  can  they  be  contacted  of,  having  entered  into 
and  knowingly  particix)ated  in  furthering  some 
other  or  different  agreement.  I  charge  you  that  the 
burden  is  upon  the  prosecution  to  prove  beyond 
a  reasonable  doubt  that  the  particular  agreement 
alleged  did  exist  and  was  the  precise  one  alleged 
by  the  prosecution.  If,  after  considering  the  whole 
of  the  e\ddence,  you  are  in  doubt  whether  the  pre- 
cise agreement  alleged  did  exist,  then  I  charge  you 
that  you  must  return  a  verdict  of  not  guilty  as  to 
the  alleged  conspiracy. 

Evidence  received  during  the  trial  because  appli- 
cable to  one  or  more  of  the  defendants  is  not 
thereby  proof  of  the  existence  of  a  conspiracy.  No 
one  can  he  made  a  conspirator  by  declarations  or 
acts  of  someone  else,  but  only  by  his  o\Yn  acts. 

I  charge  you  that  the  evidence  must  show  beyond 
a  reasonable  doubt  that  the  defendant  Neely  know- 
ingly joined  in  the  conspiracy  alleged  in  the  indict- 
ment, before  you  may  thid  him  guilty  of  the  crime 
charged,  and  even  if  the  defendant  Neely  committed 
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one  or  more  of  the  overt  acts  alleged  in  the  indict- 
ment, he  does  not  thereby  violate  the  [561]  Con- 
spiracy Statute,  unless  the  evidence  shows  that  be- 
yond a  reasonable  doubt  he  joined  in  the  specific 
conspiracy  alleged  in  the  indictment. 

An  admission  or  incriminatory  statement  made 
outside  of  court  by  one  person  may  not  be  consid- 
ered as  evidence  against  any  person  who  was  not 
present  and  heard  the  statement  made. 

In  every  crime  there  must  exist  a  imion  or  joint 
operation  of  act  and  intent.  The  burden  is  always 
upon  the  prosecution  to  prove  both  act  and  intent 
beyond  a  reasonable  doubt. 

Now  by  the  finding  of  the  indictment  in  this  case 
no  presumption  whatsoever  arises  to  indicate  that 
a  defendant  is  guilty,  or  that  he  has  had  any  con- 
nection with  or  responsibility  for  the  acts  charged 
against  him.  The  defendant  is  presumed  to  be  in- 
nocent at  all  stages  of  the  proceedings  until  the 
evidence  introduced  on  behalf  of  the  Government 
show^s  him  to  l)e  guilty  beyond  a  reasonable  doubt, 
and  this  rule  applies  to  every  material  element  of 
the  offense  charged.  Mere  suspicion  will  not  author- 
ize a  conviction. 

A  reasonable  doubt  is  such  a  doubt  as  you  may 
have  in  your  minds  when  after  fairly  and  impar- 
tially considering  all  of  the  evidence,  you  do  not 
feel  satisfied  to  a  moral  certainty  of  the  defendant's 
guilt. 

In  order  that  the  evidence  submitted  shall  afford 
[562]  proof  beyond  a  reasonable  doubt,  it  must  be 
such  as  you  would  be  Avilling  to  act  upon  in  the 
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most  important  and  vital  matters  relating  to  your 
own  affairs. 

Reasonable  doubt  is  not  a  mere  possible  or  imag- 
inaiy  doubt,  or  a  bare  conjecture,  for  it  is  difficult 
to  prove  a  thing  to  an  absolute  certainty.  You  are 
to  consider  the  strong  probabilities  of  the  case.  A 
conviction  is  justified  only  when  such  probabilities 
exclude  all  reasonable  doubt  as  the  same  has  been 
defined  to  you. 

Without  its  being  restated  or  repeated,  you  are 
to  understand  that  the  requirements  that  a  defend- 
ant's guilt  be  shown  beyond  a  reasonable  doubt  is 
to  be  considered  in  connection  with  and  as  accom- 
panying all  the  instructions  that  are  given  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 
reasonable  and  fair  construction,  and  you  are  not 
authorized  because  of  any  feeling  of  sympathy  or 
other  l)ias  to  apply  a  strained  construction,  one 
that  is  unreasonable,  in  order  to  justify  a  certain 
verdict,  when,  were  it  not  for  such  feeling  or  bias, 
you  would  reach  a  contrary  conclusion,  and  when- 
ever after  a  careful  consideration  of  all  the  e\d- 
dence  your  minds  are  in  that  state  where  a  conclu- 
sion of  innocence  is  indicated  equally  with  a 
conclusion  of  guilt,  or  there  is  a  reasonable  doubt 
as  to  whether  the  evidence  is  so  balanced  that  a 
conclusion  of  innocence  must  be  adopted.  [563] 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  different  wit- 
nesses who  have  testified  upon  the  trial.  A  witness 
is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which 
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he  testifies,  by  the  character  of  his  testimony,  or  by 
CAddence  affecting  his  character  for  tiaith,  honesty, 
and  integrity,  or  his  motives,  or  by  contradictory 
evidence. 

In  judging  the  credibility  of  the  witnesses  in  this 
case,  you  may  believe  the  whole  or  any  part  of  the 
evidence  of  any  witness,  or  you  may  disbelieve  the 
whole,  or  any  part  of  it,  as  may  be  dictated  by 
your  judgment  as  reasonable  persons. 

You  should  carefully  scrutinize  the  testimony 
given,  and  in  so  doing  consider  all  of  the  circum- 
stances under  which  any  witness  has  testified,  his 
demeanor,  his  manner  while  on  the  stand,  his  in- 
telligence, the  relation  which  he  bears  to  the  Gov- 
ernment or  the  Defendant,  and  the  manner  in  which 
he  might  be  affected  by  the  verdict,  and  the  extent 
to  Avhich  he  is  contradicted  or  corroborated  by  other 
evidence,  if  at  all,  in  every  matter  that  tends  rea- 
sona1:)ly  to  shed  light  upon  his  credibility. 

If  a  witness  is  shovrn  knowingly  to  have  testified 
falsely  on  the  trial  touching  an}^  material  matter, 
the  [564]  jury  should  distrust  his  testimony  in 
otiier  particulars,  and  in  that  case  you  are  at  lib- 
erty to  reject  the  whole  of  the  witness's  testimony. 
You  are  not  limited  in  your  consideration  of  the 
eA'idenee  to  the  bald  expression  of  the  witnesses. 
You  are  authorized  to  draw  such  inferences  from 
the  facts  and  circumstances  which  you  find  have 
l^een  proved  as  seem  justified  in  the  light  of  your 
experience  as  reasonable  persons. 

There  is  nothing  peculiarly  different  from  the 
way  a  jurv  is  to  consider  the  proof  in  a  criminal 
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case,  and  that  by  which  men  give  their  attention  to 
any  question  depending  upon  evidence  presented  to 
them. 

You  are  expected  to  use  your  good  sense,  con- 
sider the  evidence  for  the  purposes  only  for  which 
it  has  been  admitted,  and  in  the  light  of  your 
knowledge  of  the  natural  tendencies  and  propensi- 
ties of  human  beings,  resolve  the  facts  according 
to  deliberate  and  cautious  judgment. 

While  remembering  that  the  defendants  are  en- 
titled to  any  reasonable  doubt  that  may  remain  in 
your  minds,  remember  as  well  that  if  no  such  doubt 
remains,  the  Government  is  entitled  to  a  verdict. 

Jurors  are  expected  to  agree  upon  a  verdict  if 
they  can  conscientiously  do  so.  You  are  expected  to 
consult  with  one  another  in  the  Juiy  room,  and 
any  juror  should  not  hesitate  to  abandon  his  own 
view  when  convinced  that  it  is  erroneous. 

In  determining  what  your  verdict  should  be,  you 
are  to  consider  only  the  evidence  before  you.  Any 
testimony  as  to  which  an  objection  was  sustained, 
and  any  testimony  which  was  ordered  stricken  out 
must  be  wholly  left  out  of  accoimt  and  disregarded. 

The  opinion  of  the  Judge  as  to  the  guilt  or  in- 
nocence of  the  defendant,  if  directly  or  inferen- 
tially  expressed  in  these  instructions,  or  at  any 
time  during  the  trial,  is  not  binding  upon  the  jury, 
for  to  the  jury  exclusively  belongs  the  duty  of  de- 
termining the  facts.  The  law  you  must  accept  from 
the  Court  as  correctly  declared  in  these  instructions. 

Have  I  omitted  anything,  gentlemen? 

Mr.  Hays:    No,  your  Honor. 
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Mr.  Stanfield :    No,  your  Honor. 

Mr.  Whitney :    No,  sir. 

The  Court:  The  Jury  Avill  retire  from  the  Court 
room  for  a  few  minutes. 

(Thereupon  the  Jury  retired  from  the  court- 
room, and  the  following  proceedings  were  had 
out  of  the  hearing  and  presence  of  the  Jury.) 

The  Court :  All  right,  gentlemen,  if  you  have  any 
objections  or  exceptions. 

Mr.  Whitney:  If  the  Court  pleases,  in  connec- 
tion with  [566]  the  Grovemment's  Instruction  No. 
3,  the  defendant  Neely  objects  to  the  giving  of  such 
instiiiction  on  the  grounds  that  it  is  not  the  law 
in  this  case,  that  under  the  particular  statute  and 
section,  2073,  18  U.S.C.,  covering  Counts  7  to  11, 
inclusive,  in  the  Indictment,  the  defendant  Neely 
could  not  commit  the  substantive  offense  charged 
against  Short,  because  the  Statute  is  directed 
against  an  officer,  agent,  or  employee  of  the  United 
States,  or  any  of  its  agencies,  and  Neely  could  not 
be  a  principal. 

Neely  is  charged  in  the  Indictment  separately 
with  unlawfully  aiding  and  inducing  Short  in  the 
commission  of  the  acts  charged,  and  while  the  acts 
charged  against  Neely,  if  proven,  may  be  punished 
as  a  conspiracy,  he  can  only  be  charged  with  refer- 
ence to  aiding,  abetting,  and  inducing  defendant 
Short.. 

The  defendant  Neely  objects  to  the  giving  of  the 
Government's  Instruction  No.  5,  which  is  appar- 
ently directed  against  Short,  isn't  it,  Mr.  Hays? 

Mr.  Hays:     No.  It  is  conspiracy  to  defraud,  to 
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<*heat  the  Government  out  of  x>roperty,  and  so  forth. 

Mr.  Whitney:  Mr.  Neely  is  not  charg'ed  with 
carrying  out  the  Government's  intention.  He 
couldn't  be. 

And  the  Defendant  Neely  excepts  to  the  Court's 
refusal  to  give  Defendant  Neely's  requested  in- 
structions Nos.  3,  8,  9,  and  16.  [567] 

If  the  Court  please,  for  the  record,  I  object  to 
the  taking  out  of  Lines  20,  21,  and  22  of  Defend- 
ant's Instruction  Number  12,  reading,  "In  this  con- 
nection, I  charge  you  that  the  defendant  Rex  L. 
Neely  cannot  be  regarded  in  law  as  a  principal  in 
the  crimes  charged  in  Counts  7,  8,  9,  10  and  11", 
on  the  same  grounds  that  I  objected  to  Govern- 
ment's Instruction  No.  3. 

I  believe  that  is  all. 

The  Court :  All  right,  will  you  bring  in  the  Jury, 
Mr.  Bailiff. 

(Thereupon  the  Jury  returned  to  the  court- 
room, and  the  following  proceedings  were  had 
in  the  hearing  and  presence  of  the  Jury.) 

The  Court :  After  you  retire  to  your  Jury  room, 
ladies  and  gentlemen,  you  will  select  one  of  your 
number  to  act  as  foreman,  and  you  will  proceed 
with  your  deliberations. 

Two  fonns  of  verdict  have  been  prepared.  One 
is  for  the  defendant  Neely,  and  one  for  defendant 
Short.  These  have  been  prepared  for  your  guidance. 
They  read  as  follows ;  omitting  the  title  of  the  court, 
and  cause: 

"We,  the  Jury,  duly  empaneled  and  sworn  in  the 
al>ove-entitled  action,  upon  our  oaths,  do  find  the 
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defendant,  Rex  L.  Neely   as  charged 

in  Connt  I ; as  charged  in  Count  III ; 

as  charged  in  Count  5 ;   

as  charged  in  Count  VII ; as  charged 

in   [568]   Count  VIII;    as  charged  in 

Count  IX ;   as  charged  in  Count  X ; 

as  charged  in  Count  XI ; 

as  charged  in  Count  XII." 

You  will  insert  in  those  blanks  whatever  your 
finding  may  be,  either  Guilty  or  Not  Guilty. 

Another  form  of  verdict,  as  I  say,  has  been  pro- 
vided for  Joe  L.  Short. 

Any  verdict,  as  you  know,  must  be  the  unani- 
mous verdict  of  the  Jury,  and  the  guilt  or  inno- 
cence, I  l)elieve  I  have  stated  that  before,  of  each 
defendant  must  be  determined  separately. 

You  may  retire  now  in  the  custody  of  the  Bailiff. 
(Thereupon  the  Jury  retired  to  deliberate 
upon  its  verdict.) 

The  Court:    The  Court  will  stand  at  recess.  [569] 

[Endorsed] :  Filed  March  13,  1959. 


[Endorsed] :  No.  16418.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Rex  L.  Neely,  Ap- 
pellant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Arizona. 

Filed:  March  30,  1959. 
Docketed:  April  1,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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J 11  tlie  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16418 

REX  L.  NEELY,  Appellant, 

vs. 


UNITED  STATES  OF  AMERICA, 


Appellee. 


APPELLANT'S  STATEMENT  OF  POINTS 
ON  WHICH  HE  INTENDS  TO  RELY 

Comes  Now  Appellant,  Rex  L.  Neely,  through  his 
attorneys  undersigned,  and  hereby  respectfully  sets 
forth  the  following  points  upon  which  he  intends  to 
rely  in  the  above-entitled  case  on  appeal : 

(1)  Count  V  of  the  Indictment  upon  which  ap- 
pellant was  convicted  fails  to  state  an  offense 
against  the  United  States. 

(2)  The  admission  by  the  court,  below  of  evidence, 
oral  and  documentary,  over  the  objection  that  the 
proper  foundation  was  not  laid. 

(3)  The  admission  by  the  court  below  of  evidence, 
oral  and  documentary,  over  the  objection  that  such 
evidence  was  irrelevant,  incompetent,  and  imma- 
terial. 

(4)  Failure  of  the  District  Court  to  enter  a  judg- 
ment of  acquittal  on  appellant's  motion  at  the  close 
of  the  government's  case  and  at  the  close  of  the 
entire  e^adence  as  to  Count  Y  of  the  Indictment 
on  which  the  appellant  was  convicted,  for  the  rea- 
son that  the  evidence  was  and  is  insufficient  upon 
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which  to  base  a  verdict  of  giiilty  on  said  Count  V 
of  the  Indictment. 

Dated:  March  30,  1959. 

AVHITNEY  &  LaPRADE, 
/s/  By  LOUIS  B.  WHITNEY, 

Attorneys  for  Appellant. 
Acknowledgment  of  Service  Attached. 
[Endorsed]  :  Filed  April  1,  1959.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties to  the  above-entitled  action,  acting  through 
their  respective  attorneys  imdersigned,  that  all 
original  exhibits  contained  in  the  record  on  appeal 
in  the  above-entitled  action  may  be  considered  by 
the  above-entitled  court  in  their  original  form  with- 
out reproduction  in  the  printed  record. 

Dated  at  Phoenix,  Arizona,  this  27th  day  of 
March,  1959. 

WHITNEY  &  LaPRADE, 
/s/  By  LOUIS  B.  WHITNEY, 

Attorneys  for  Appellant. 

/s/  JACK  D.  H.  HAYS, 

United  States  Attorney  for  the  District  of  Arizona, 
Attorney  for  Appellee. 

[Endorsed] :  Filed  April  1, 1959.  Paul  P.  O'Brien, 
Clerk. 
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No.  16418 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Rex  L.  Neely 

Appellant, 

vs. 

United  States  of  America 

Appellee. 


Appellant's  Opening  Brief 

Appeal  from  the  United  States  District  Court, 
District  of  Arizona 


NATURE  OF  CASE 

The  appellant  Neely  (defendant  in  the  court  below),  and 
one  Joe  L.  Short,  were  charged  by  Indictment  filed  on 
October  23,  1957,  with  violating  Title  18,  U.S.C.A.,  Sections 
201,  202,  2073,  and  371.  Appellant  was  charged  in  Counts 
I,  III,  and  V  with  tendering  Short  bribes  in  the  form  of 
certain  checks  drawn  on  the  Valley  National  Bank,  Mesa, 
Arizona,  executed  by  the  appellant  and  payable  to  the  order 
of  Short(18U.S.C.A.  201). 

In  Counts  II,  IV,  and  VI,  Short  was  charged  with  accept- 
ing the  alleged  bribes  tendered  in  Counts  I,  III,  and  V  (18 
U.S.C.A.  202). 
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Counts  ^"11  to  XI,  inclusive,  charged  Short  witli  mak- 
ing false  and  fictitious  entries  and  charged  Neely  with 
aiding,  abetting,  and  inducing  8hort  to  connnit  said  acts 
(18  U.S.C.A.  2073). 

Count  XII  charged  appellant  and  Short  with  conspiracy 
(18  U.S.C.A.  371). 

The  conspiracy  count  embraced,  among  other  substantive 
counts,  the  count  on  which  ax)pellant  was  convicted  (14). 

Short  was,  at  the  times  mentioned  in  the  Indictment,  an 
employee  of  the  Pinal  County  Agricultural  Stabilization 
and  Conservation  Committee.  Appellant  was,  during  said 
times,  a  farm  operator. 

Defendant  Short  was  convicted  on  all  counts  in  which 
he  was  charged,  either  individually  or  jointly  with  appel- 
lant, except  Count  XII,  the  conspiracy  count.  Appellant 
Neely  was  acquitted  on  all  counts  in  wliich  he  was  charged, 
either  individually  or  jointly  with  Short,  except  Count  ^^ 
(tendering  a  bribe  (18  U.S.C.A.  201)  (6).* 

Appellant  duly  filed  a  motion  to  dismiss  the  Indictment 
and  each  and  every  count  thereof  on  the  ground  that  each 
count  was  fatally  defective  in  that  it  did  not  state  facts 
sufficient  to  constitute  an  offense  against  the  United  States 
(16),  This  motion  was  filed  on  November  5,  1957,  and  w^as 
denied  on  November  27, 1957  (17). 

After  appellant's  conviction  on  Count  V,  appellant  filed 
motions  in  arrest  of  judgment  and  for  a  new  trial  (20,  21). 
These  motions  were  filed  on  October  6,  1958,  argued  on 
October  27,  1958  (22),  taken  under  advisement,  and  denied 
on  December  29,  1958  (22,  23). 

Judgment  of  conviction  was  entered  on  January  12,  1959, 
and  the  defendant  sentenced  to  pay  a  fine  of  $1,000.00  (23). 


*Figures  in  jiarentheses  refer  to  pages  in  printed  transcript  of 
record. 
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The  court  entered  an  order  fixing  bail  pending  appeal,  and 
a  cash  bond  was  given  (24,  25). 

A  notice  of  appeal  by  appellant  was  filed  January  12, 
1959  (26,27). 

BASIS  OF  JURISDICTION 

The  District  Court  had  jurisdiction  by  virtue  of  the 
nature  of  the  case  inasmuch  as  the  offenses  charged  in  the 
Indictment  were  against  the  laws  of  the  United  States 
(Title  18,  U.S.C.A.,  Section  3231,  62  Stat.  826). 

This  Honorable  Court  of  Appeals  has  jurisdiction  be- 
cause this  is  an  appeal  from  a  final  decision  of  a  District 
Court  of  the  United  States,  and  such  an  appeal  is  expressly 
authorized  by  the  provisions  of  Title  28,  U.S.C,  Section 
1291,  62  Stat.  929. 

STATEMENT  OF  THE  CASE 
The  Indictment'. 

Count  V  of  the  Indictment,  on  which  appellant  was  con- 
victed, charges  in  effect  that  on  or  about  the  9th  day  of 
December,  1955,  appellant,  w^ell  knowing  Short  to  be  an 
employee  of  the  Pinal  County  Agricultural  Stabilization 
and  Conservation  Conmiittee,  an  agency  of  the  United 
States,  and  in  such  capacity  charged  with  the  duty  of  the 
proper  administration  of  the  cotton  acreage  allotment  and 
marketing  quota  program  of  the  United  States,  as  the 
defendant  well  knew,  did  willfully  and  unlawfully  tender 
to  the  said  Joe  L.  Short  a  check  in  the  amount  of  $1,750.00, 
dated  December  9,  1955,  drawn  on  the  Valley  National 
Bank,  Mesa,  Arizona,  signed  by  the  ap])ellant  as  drawer, 
and  ])aya})le  to  the  order  of  Short,  with  the  intent  to  influ- 
ence tlie  said  Short  to  act  in  his  aforesaid  official  capacity 
in  conmiitting  and  allowing  the  commission  of  a  fraud 
against  the  United  States,  to-wit :  the  procuring  of  a  cotton 
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acreage  allotment  in  excess  of  that  to  which  the  appellant 
was  lawfully  entitled  under  the  cotton  acreage  allotment 
and  marketing  quota  program  of  the  United  States  (G). 

In  appellant's  statement  of  points  on  which  he  intends 
to  rely  (509),  it  is  claimed  that  Count  V  fails  to  state  an 
offense  against  the  United  States.  After  a  careful  study  of 
Schneider  v.  United  States,  9  Cir.,  192  Fed.  (2d)  498,  500, 
appellant  now  waives  that  point. 

The  Facts. 

A])pellant  met  Short  for  the  first  time  in  1954,  when 
restrictions  were  again  placed  on  cotton  acreage  (266,  373). 
Appellant  was  looking  for  additional  acreage  and  was  told 
to  contact  Short  at  the  A.S.C.  office  in  Casa  Grande,  Ari- 
zona, for  further  information  with  reference  to  a  certain 
Burns  farm  (267).  Appellant  saw  Short  some  time  prior 
to  March  20,  1954,  and  on  that  date  gave  him  a  check  for 
$1,620.00  upon  the  statement  by  Short  that  Burns  had  re- 
leased the  acreage  for  him  to  take  care  of  because  of  insuffi- 
cient water  on  the  Burns  farm  (268).  Appellant  stopped 
payment  on  this  check  (defendant's  Exhibit  M  in  evidence) 
because  a^jpellant  had  understood  that  it  was  necessary  to 
get  a  lease  from  the  farmer  and  had  been  so  advised  by  the 
manager  of  the  Valley  National  Bank  at  Mesa  (269,  270). 
Appellant  saw  Short  again  and  stated  that  he  would  have 
to  have  a  lease  on  the  Burns  farm  as  he  understood  that  was 
the  only  way  a  cotton  allotment  could  be  transferred  (270, 
271).  Short  advised  appellant  that  he  would  contact  Burns 
and  get  a  lease  from  him.  Early  in  April,  appellant  received 
from  Short  a  lease  pur23ortedly  signed  by  Burns  (Govern- 
ment's Exhibit  15  in  evidence).  The  Burns  signature  on  the 
lease  was  witnessed  by  Lena  H.  Andrews,  at  Short's  sug- 
gestion (379,  427),  and  Short  witnessed  appellant's  signa- 
ture (272,  379).  AVhen  the  lease  was  received,  appellant  gave 
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Short  another  check  (Government's  Exhibit  14-A  in  evi- 
dence) in  lieu  of  the  one  on  which  payment  was  stopped,  for 
$1,()20.00,  dated  April  5,  1954,  and  payable  to  the  order  of 
Short  (272).  Appellant  had  no  idea  at  the  time  that  he  got 
the  Burns  lease  that  it  was  not  a  bona  fide  lease.  Appellant 
then  received  a  cotton  allotment  with  the  additional  Burns 
acreage  added  to  the  regular  allotment  (273). 

The  foregoing  refers  to  the  briber}^  charge  in  Count  I  in 
the  Indictment  covering  the  1954  crop  year.  This  is  the 
genesis  of  Neely's  dealings  with  Short.  Count  III  charges 
bribery  and  covers  the  1955  crop  year.  On  Counts  I  and  III, 
as  before  stated,  appellant  was  acquitted.  Count  V  covers  the 
1956  crop  year.  It  is  this  count  on  which  appellant  was  con- 
victed. 

We  are,  of  course,  only  concerned  in  this  appeal  with 
Count  V;  although  to  understand  the  appellant's  contentions 
here,  it  may  be  necessary  that  the  testimony  on  Counts  I 
and  III  covering  the  alleged  bribery  in  connection  with  the 
1954  and  1955  crop  years  be  considered. 

With  reference  to  Count  III,  covering  the  1955  crop  year, 
Neely  contacted  Short  at  the  ASC  office  and  inquired  if  the 
Burns  farm  lease  was  going  to  be  available  for  the  1955 
crop  year  (277).  Short  advised  Neely  that  it  was  available 
but  for  a  lesser  acreage,  and  said  that  the  acreage  would  be 
70.5  acres  or  70.6  acres  at  $20.00  an  acre  (278).  On  the  22nd 
day  of  November,  1954,  after  the  discussion  with  reference 
to  the  1955  allotment,  Neely  gave  Short  his  check  for 
$1,410.00  (Government's  Exhibit  14-B  in  evidence). 

The  Facts  on  Count  Y  Upon  Which  Appellant  Was  Convicted. 

It  may  be  noted  here  that  Short,  on  January  14,  1957, 
some  nine  months  prior  to  the  filing  of  the  Indictment,  made 
a  signed  statement  witnessed  by  his  attorney  and  by  two 
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Special  Agents  of  the  United  States  Department  of  Agri- 
culture. This  statement  was  admitted  in  evidence  as  defend- 
ant's Exhibit  "J"  and  is  appended  to  this  brief  as  Appendix 
1. 

On  January  22,  1957,  Neely  gave  a  statement  signed  by 
him  and  witnessed  by  Doyle  S.  Kennedy  and  Lloyd  N.  John- 
son, Special  Agents  of  the  United  States  Department  of 
Agriculture.  This  statement  was  written  up  on  January  22, 
1957,  by  Special  Agent  Lloyd  N.  Johnson  in  his  own  hand- 
writing and  is  said  to  be  the  gist  of  a  conversation  had  wdth 
Neely  (222).  This  statement  was  also  admitted  in  evidence, 
as  Government's  Exhibit  25  and  is  appended  to  this  brief 
as  Appendix  2. 

Later,  on  March  24, 1957,  Special  Agent  Lloyd  N.  Johnson 
presented  a  typewritten  statement  to  Mr.  Neely.  This  state- 
ment was  made  from  a  lengthy  tape  recording  (225,  226) 
which  took  five  hours  to  jolay  back,  and  purports  to  be  a 
summary  of  same.  Neely  did  not  sign  the  statement,  al- 
though he  did  make  a  few  changes  in  same,  as  shown  by  the 
original  Exhibit  24  in  evidence.  Johnson  also  prepared  this 
statement  for  Mr.  Neely  to  sign  and  stated  that  it  was  a 
Summarization  of  the  substance  of  his  (Johnson's)  conver- 
sations with  Mr.  Neely  (241,  243).  While  the  statement  is 
dated  March  24,  1957,  the  tape  recording  was  taken  some 
time  before  that  (243),  and  the  statement  was  written  up  by 
Agent  Johnson  subsequent  to  March  24  (244).  This  state- 
ment Avas  likewise  admitted  in  evidence  as  Government's 
Exhibit  24  and  is  appended  to  this  brief  as  Appendix  3. 

In  the  argument,  infra,  the  contents  of  these  statements 
will  be  discussed,  together  with  pertinent  evidence  relating 
to  Count  V. 

In  December,  1955,  Neely  contacted  Short  at  the  ASC 
office  and  asked  him  about  the  availability  of  the  allotment 
off  the  Burns  farm  for  1956.  Short  indicated  that  he  would 
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liave  to  see  Mr.  Burns  and  that  Neely  should  contact  Short 
later,  which  he  did  (290,  291). 

At  that  time,  he  had  nothing  in  his  mind  that  would  cause 
him  to  believe  that  it  was  not  a  bona  fide  transaction  (291). 
The  last  allotment  or  lease  was  for  60  acres  and  at  a  price 
of  $25.00  per  acre  would  have  amounted  to  $1,500.00.  The 
check  given  Short  on  December  9,  1955  (Government's  Ex- 
liibit  14-C),  for  60  acres  of  cotton  at  $25.00  per  acre  was,  in 
fact,  $250.00  more  than  the  $1,500.00  computed  for  60  acres 
at  $25.00  per  acre.  Neely's  explanation  of  this  is  that  he  went 
to  the  office  like  on  other  occasions  and  asked  Short  about 
the  Burns  allotment  lease  and  was  advised  that  it  would  be 
$25.00  per  acre,  and  that  he  thought  the  cotton  was  worth 
more  than  he  had  been  paying  originally  (304),  to  wit: 
$20.00  per  acre.  He  stated  he  knew  at  the  time,  through 
other  employees  in  the  office,  that  Short  was  going  to  have 
some  hospital  expenses  for  his  wife,  but  that  the  primary 
reason  was  that  the  cotton  base  was  worth  more  than  the 
$20.00  per  acre  that  he  had  been  paying  (305). 

Short  testified  that  Neeely  asked  him  if  he  could  get  the 
Burns  farm  on  this  lease  for  the  next  year  and  that  Short 
told  Neely  that  he  could  but  that  the  price  was  going  up  to 
$25.00  per  acre  and  that  Neely  gave  him  a  check  with  the 
statement,  "Well,  that  would  be  about  $1,500.00,  after 
figuring  out,  or  something  like  that,  and  he  said,  'I  under- 
stand that  your  A\nfe  is  going  to  the  hospital  before  long.  T 
am  making  this  $1,750.00.  The  other  $250.00  is  not  to  go  to 
Burns.  It  is  for  you.'  "  Short  then  thanked  Neely.  This  took 
place  on  December  9,  1955,  the  date  of  the  check  (403). 

The  testimony  of  Short  with  reference  to  tliis  particular 
transaction  coincides  with  Short's  statement  made  on  or 
about  January  14,  1957,  to  Special  Agents  Cardon  and 
Kennedy,  as  shown  in  Appendix  1  to  this  brief,  and  also 
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coincides   with   the  statement  given  by  Neely  to  Special 
Agent  Johnson  as  shown  in  Appendix  3  to  this  brief. 

QUESTION  INVOLVED 

The  only  question  involved  is:  Was  Count  Y  sustained 
by  evidence  sufficient  for  the  jury  to  say,  beyond  a  reason- 
able doubt,  that  the  defendant  was  guilty  of  wilfully  and  un- 
lawfully and  with  corrupt  intent  tendering  a  bribe  to  Joe  L. 
Short  with  intent  to  influence  Short  to  act  in  his  official 
capacity  in  committing  and  allowing  the  commision  of  a 
fraud  against  the  United  States ! 

Appellant  is  contending  that  there  is  no  evidence,  direct 
or  circumstantial,  showing  intent,  which  is  an  essential 
element  under  Title  18,  U.S.C.A.,  Section  201. 

This  question  is  raised  in  two  specifications  of  error  which 
will  be  argued  together. 

SPECIFICATIONS  OF  ERROR 

I. 

The  lower  court  erred  in  denying  appellant's  motion  for 
judgment  of  acxjuittal  at  the  end  of  the  Government's  case 
and  at  the  end  of  the  entire  case,  as  to  Count  V,  because  the 
evidence  was  insufficient  to  submit  to  the  jury  the  question 
as  to  whether,  beyond  a  reasonable  doubt,  there  was  any 
corrupt  intent  on  the  part  of  appellant  to  wilfully  and  un- 
lawfully tender  a  bribe  to  Joe  L.  Short  with  intent  to  influ- 
ence him  to  act  in  his  official  capacity  in  committing  and 
allowing  the  commission  of  a  fraud  against  the  United 
States. 

II. 

The  low^er  court  erred  and  abused  its  discretion  in  denying 
appellant's  motion  for  a  new  trial,  based  upon  the  grounds 
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that  a  .judgment  of  acquittal  should  have  been  given  at  the 
close  of  all  of  the  evidence,  and  upon  the  further  ground 
that  the  verdict  is  not  supported  by  substantial  evidence,  for 
the  reason  that  there  was  no  proof  of  corrupt  intent  on  the 
part  of  appellant  and  that  he  did  not,  as  charged  in  Count 
V,  wilfully  and  unlawfully  tender  Joe  L.  Short  the  check 
for  $1,750.00  dated  December  9, 1955,  with  intent  to  influence 
Short  to  act  in  his  official  capacity  in  conunitting  and  allow- 
ing the  commission  of  a  fraud  against  the  United  States, 
to-wit :  the  procuring  of  a  cotton  allotment  for  the  defendant 
in  excess  of  that  to  which  the  defendant  was  lawfully  en- 
titled under  the  cotton  acreage  allotment  and  marketing 
quota  program  of  the  United  States. 

ARGUMENT 
The  Verdict  on  Count  V  Is  Unsupported  by  the  Evidence. 

I. 

The  lower  court  erred  in  denying  appellant's  motion  for  judg- 
ment of  acquittal  at  the  end  of  the  Government's  case  and  at  the 
end  of  the  entire  case,  as  to  Count  V,  because  the  evidence  was 
insufficient  to  submit  to  the  jury  the  question  as  to  whether,  beyond 
a  reasonable  doubt,  there  was  any  corrupt  intent  on  the  part  of 
appellant  to  wilfully  and  unlawfully  tender  a  bribe  to  Joe  L.  Short 
with  intent  to  influence  him  to  act  in  his  official  capacity  in  com- 
mitting and  allowing  the  commission  of  a  fraud  against  the  United 
States. 

il. 

The  lower  court  erred  and  abused  its  discretion  in  denying  appel- 
lant's motion  for  a  new  trial,  based  upon  the  grounds  that  a  judg- 
ment of  acquittal  should  have  been  given  at  the  close  of  all  of  the 
evidence,  and  upon  the  further  ground  that  the  verdict  is  not  sup- 
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ported  by  substantial  evidence,  for  the  reason  that  there  was  no 
proof  of  corrupt  intent  on  the  part  of  appellant  and  that  he  did 
not,  as  charged  in  Count  V,  wilfully  and  unlawfully  tender  Joe  L. 
Short  the  check  for  $1,750.00  dated  Decennber  9,  1955,  with  intent 
to  influence  Short  to  act  in  his  official  capacity  in  connmitting  and 
allowing  the  commission  of  a  fraud  against  the  United  States, 
to-wit:  the  procuring  of  a  cotton  allotment  for  the  defendant  in 
excess  of  that  to  which  the  defendant  was  lawfully  entitled  under 
the  cotton  acreage  allotment  and  marketing  quota  program  of  the 
United  States, 

Appellant  moved  for  judgment  of  acquittal  on  all  counts 
with  which  he  was  charged  in  the  Indictment,  at  the  close 
of  the  Government's  case  (18,  262)  and  at  the  close  of  all  of 
the  evidence  (18,  19,  482),  and  moved  for  a  new  trial  (21). 
Tlie  motions  were  denied. 

This  is  the  only  point  on  which  appellant  intends  to  rely, 
and  the  following  covers  both  specifications  of  error. 

In  order  that  this  Honorable  Court  will  not  confuse  over- 
planting  and  failure  to  plow  up  an  overplant  as  being 
crimes,  suffice  it  to  say  that  neither  act  is  a  crime.  The  court 
below  so  instructed  the  jury  (500).  The  court  below  likewise 
instructed  the  jury  that  it  was  not  against  the  law  for  appel- 
lant to  lease  land  mth  a  cotton  allotment  or  to  secure  an 
additional  cotton  allotment  (500). 

Under  the  law  (7  U.S.C.A.  1374,  as  amended  August  28, 
1954),  it  is  provided,  in  subdivision  (c)  of  that  section,  as 
follows : 

"If  the  acreage  determined  to  be  planted  to  any  basic 
agricultural  connnodity  on  the  farm  is  in  excess  of  the 
farm  acreage  allotment,  tlie  Secretary  shall  by  appro- 
])riate  regulations  provide  for  a  reasonable  time  prior 
to  harvest  within  which  such  planted  acreage  may  he 
adjusted  to  the  farm-  acreage  allotment.''  (Emphasis 
ours.) 
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Tlie  regulations  contained  in  paragraph  78,  1956  Cotton 
Handbook  No,  5,  pertaining  to  the  1956  cotton  crop,  provide : 
"Mailinci  and  filing  (MQ-93).  The  notices  on  MQ-93 
prepared  as  outlined  in  imragraph  74A  shall  be  mailed 
from  the  county  office  as  soon  as  practicable  after  meas- 
urements from  the  farms  are  completed  and  time  has 
been  alloived  to  adjust  excess  acreage  to  the  farm  allot- 
ment *  *  *.  The  notices  under  paragraphs  75B  and  75D 
shall  be  prepared  and  mailed  as  soon  as  practicable 
under  the  limitations  set  forth  in  such  paragraphs. 
Every  effort  should  be  made  to  complete  the  mailing  of 
notices  under  paragraphs  74A  and  74B  prior  to  the 
beginning  of  harvest  *  *  *." 

Appellant  never  received  notice  of  overplant  before  har- 
vest nor  at  the  time  of  the  trial  had  he  received  any  notice 
of  penalty  for  overplanting  (88,  111,  291). 

Witnesses  Mathis  and  Wolfe  measured  appellant's  farm 
on  Friday,  December  28,  1956,  after  the  harvesting  (picking 
of  the  cotton)  was  practically  completed  (Appendix  3). 

Under  the  law  and  regulations,  supra,  even  a  penalty  for 
overplanting  cannot  be  assessed  unless,  prior  to  the  beginn- 
ing of  harvest,  the  farm  operator  is  notified  of  the  overplant 
so  that  he  may  adjust  his  excess  acreage  to  the  farm  acreage 
allotment. 

The  only  case  that  we  have  found  construing  the  regula- 
tions and  7  U.S.C.A.  1374,  subdivision  (c),  supra,  is  United 
States  V.  Lynn,  from  the  District  Court  of  the  Eastern  Dis- 
trict of  Kentucky,  reported  in  132  Fed.  Sup.  605.  This  case 
had  to  do  with  a  tobacco  crop  allotment  and  the  court  denied 
the  United  States  the  right  to  collect  a  penalty  because  the 
farmer  had  been  denied  the  opportunity  to  protect  himself 
from  the  penalty  by  means  provided  by  the  statute  and  regu- 
lations. 
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It  will  be  noted  that  all  of  the  payments  by  appellant  set 
forth  in  Counts  I,  III,  and  V  of  the  Indictment  were  by 
check.  No  other  money  was  paid  to  Short  except  a  $10  meas- 
urement fee  covering  the  1955  crop  (397).  Appellant's  entire 
case  is  based  on  tlie  fact  that  he  at  no  time  knew  what  Short 
was  doing  and  that  at  no  time  did  he  know  that  he  was  not 
getting  an  additional  cotton  allotment  by  virtue  of  the  so- 
called  Burns  lease,  which  lease,  by  the  way,  was  forged  by 
Short  under  his  own  admissions  (426).  As  stated  before, 
appellant  was  acfpiitted  on  the  bribery  charges  set  forth  in 
Count  I  (1954  crop  year)  and  Count  III  (1955  crop  year). 

The  only  difference  between  Counts  I  and  III  and  Count 
V  is  the  fact  tliat  appellant  made  a  gift  to  Short  of  an  addi- 
tional $250,  at  which  time  he  stated  that  the  $250  was  not  to 
go  to  Burns  (403).  In  short,  unless  this  gift  of  $250  was 
shown  by  the  Government  to  be  something  other  than  what 
it  actually  was  under  the  testimony,  there  was  no  intent  on 
the  part  of  appellant  to  bribe  Short  (see  8  Atn.  Jur.,  par.  6, 
page  888). 

The  statute  under  which  appellant  was  indicted  as  to 
Counts  I,  III,  and  Y,  provides : 

"Whoever  *  *  *  tenders  any  check,  *  *  *  to  any  officer 
or  employee  or  person  acting  for  or  on  behalf  of  the 
United  States  *  *  *  in  any  official  function,  *  *  *  with 
intent  to  influence  his  decision  or  action  on  any  question, 
matter,  cause  or  proceeding  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  *  *  *  with 
intent  to  influence  him  or  to  commit  or  aid  in  commit- 
ting, or  to  collude  in,  or  allow  any  fraud  or  make  op- 
portunity for  the  connnission  of  any  fraud  on  the  United 
States,  or  to  induce  hun  to  do  or  omit  to  do  any  act  in 
violation  of  his  lawful  duty,  shall  be  fined  not  more 
than  three  times  the  amount  of  such  money  or  value 
of  such  thing  or  imprisonment  not  more  than  three 
vears  or  both." 
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Tlie  Indictment  charges,  in  Count  V,  that  the  appellant 
wilfully  and  unlawfully  tendered  the  $1,750.00  to  Short  with 
intent  to  influence  Short  in  his  official  capacity.  It  is  con- 
ceded that  there  is  no  direct  evidence  of  intent  on  the  part 
of  appellant,  nor  is  there  any  evidence  of  evil  motive  or  bad 
jiurpose  on  the  part  of  appellant  to  disobey  or  disregard  the 
law.  Intent  cannot  be  presumed  {Tot  v.  United  States,  319 
U.S.  463,  63  Sup.  Ct.  1241),  and  there  was  no  evidence  of  a 
circumstantial  nature  upon  which  the  jury  could  say  beyond 
a  reasonable  doubt  that  the  payment  by  appellant  of  the 
$1,750.00  to  Short  was  for  the  purpose  of  corrupting  Short 
and  influencing  his  official  action.  In  other  words,  it  is  our 
contention  that  the  evidence  definitely  shows  that  appellant 
tendered  the  amounts  of  money  set  forth  in  Counts  I,  III, 
and  V  of  the  Indictment  honestly  and  in  good  faith,  be- 
lieving that  he  was  leasing  the  Burns  farm  and  thereby 
securing  a  bona  fide  cotton  allotment. 

If  this  were  a  case  where  Short  did  the  things  he  did  for 
the  purpose  of  entrapping  Neely,  we  w^ould  have  a  perfect 
case  of  entrapment. 

Sherman  v.  United  States,  356  U.S.  369,  78  Sup.  Ct. 
819; 

Robinson  v.  United  States,  (8  Cir.)  32  Fed.  (2d)  505, 
66  A.L.R.  468 ; 

United  States  v.  Klosterman,  248  Fed.  (2d)  191,  194. 

Before  discussing  the  evidence  or  lack  of  it  to  show  in- 
tent, we  call  attention  of  this  Honorable  Court  to  Morissette 
V.  United  States,  342  U.S.  246,  72  Sup.  Ct.  240,  in  which  it 
was  held  that,  under  a  statute  where  one  of  the  elements  of 
the  offense,  is  intent,  that  element  cannot  be  presumed  from 
the  act  but  umst  be  established  not  only  from  the  act  but 
also  from  defendant's  testimony  and  all  of  the  surrounding 
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circumstances.  The  statute  under  which  appellant  was  con- 
victed is  not  malum  prohibitum,  but  malum  in  se. 
26  Words  and  Phrases,  pages  343  to  348. 

See  also  United  States  v.  Nedley,  et  al,  3  Cir.,  255  Fed. 
(2d)  350,  357. 

"If  a  specific  intent  is  an  element  of  the  crime 
charged,  the  doing  of  the  act  does  not  establish  the  ex- 
istence of  the  intent,  and  the  prosecution  must  present 
independent  evidence  of  the  intent."  Wharton's  Crim- 
inal Evidence,  12th  ed.,  Vol.  1,  page  244. 

Likewise,  and  with  reference  to  the  $250.00,  which  will 
be  discussed  later,  the  acceptance  of  a  gift  without  corrupt 
prior  understanding  is  not  bribery. 

Wharton's    Criminal   Law   and   Procedure,   Vol.   3, 

pages  774,  775 ; 
People  V.  Coffey,  161  Cal.  433,  119  Pac.  901 ; 
22  Corpus  Juris  Secundum,  paragraph  32,  page  91 ; 
8  Am.  Jur.,  par.  6,  page 
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We  are  not  contending  that  intent  cannot  be  proved  by 
circumstantial  evidence,  but  we  do  contend  that  there  is  no 
evidence,  either  direct  or  circumstantial,  to  show  intent  on 
the  part  of  appellant  to  corruptly  influence  Short.  Suspicion 
alone  is  insufficient  to  prove  intent  because  criminal  intent 
is  an  essential  element  of  the  crime  of  bribery.  United  States 
V.  Lahovitz,  et  al,  (3  Cir.)  251  Fed.  (2d)  393. 

Tn  connection  with  form  578,  Government's  Exhibit  11-D 
in  evidence,  covering  the  Neely  farm,  this  form  did  not 
show  the  acreage  at  the  time  it  was  signed  by  Neely  nor  did 
it  show  any  destroyed  cotton  (291). 

It  will  be  noted  that  defendant's  Exhibit  E,  the  marketing 
card  for  1956  for  short  staple  cotton,  was  issued  by  Pauline 
Golsten,  an  employee  of  the  office,  who  signed  H.  L.  Mathis' 
name  to  same  by  herself  (86,  87,  88). 
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As  before  stated,  the  statement  of  Joe  L.  Short,  the  gov- 
ernment employee  in  question,  and  the  two  statements  of 
appellant,  were  introduced  in  evidence,  Short's  statement 
being  defendant's  Exhibit  "J"  in  evidence;  Neely's  state- 
ment of  January  22,  1957,  being  Government's  Exhibit  25  in 
evidence;  and  Xeely's  statement  of  March  24,  1957,  being 
Government's  Exhibit  24  in  evidence.  These  statements  are 
attached  to  this  brief  as  Appendices  1,  2,  and  3,  for  the  con- 
venience of  the  court.  These  statements,  taken  from  seven 
to  nine  months  prior  to  the  Indictment,  when  considered  in 
connection  mth  the  oral  evidence  at  the  trial,  in  our  minds 
show  that  appellant  at  no  time  intended  to  violate  the  brib- 
ery statute.  In  fact,  defendant  never  had  any  suspicion  that 
anything  was  out  of  kilter  until  December,  1956. 

In  Short's  statement  of  January  14,  1957  (Appendix  1), 
he  stated: 

"During  each  of  the  three  crop  seasons  mentioned 
above,  I  accepted  money  from  cotton  producers  in  ex- 
change for  obtaining  additional  cotton  allotments  for 
them.  I  led  these  producers  to  believe  that  I  obtained 
such  allotments  either  from  my  own  farm  or  through 
a  deal  with  other  producers  who  had  allotments  which 
were  unplanted.  They  trusted  me  and,  as  far  as  I  know, 
they  believed  my  representations. 

"The  names  of  the  producers  and  the  amounts  they 
paid  are  as  follows:  Rex  Neely  paid  me  $1,800.00, 
$1,600.00,  and  $1,750.00  for  the  1954, 1955  and  1956  crop 
seasons  respectively ;  Joe  Ladd  paid  me  $3,900.00,  and 
L.  Welton  Simmons  paid  me  $2,800.00,  both  for  the  1956 
crop  season. 

"As  I  now  recall,  Neely  paid  at  the  rate  of  $25.00  per 
acre  for  the  extra  allotment  I  obtained  for  him  for  the 
1954  crop,  and  at  the  rate  of  $20.00  per  acre  for  the 
extra  allotment  I  got  him  for  the  1955  crop,  and  al- 
though I  wanted  $20.00  per  acre  for  the  1956  extra 
allotment,  which  was  to  be  about  60  acres,  he  gave  me 
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$1,750.00  because  he  knew  I  needed  it,  since  my  wife 
was  going  to  have  to  go  to  the  hospitaL  *  *  * 

''All  of  the  pa^^ments  Avhich  I  received  from  Neely, 
Simmons  and  Ladd  were  given  to  me  in  the  form  of 
hank  checks,  most  of  which  I  deposited  directly  to  my 
account  in  the  Valley  National  Bank  at  Casa  Grande. 
In  a  few  instances,  I  cashed  the  check  and  used  at  least 
part  of  the  proceeds  to  pay  off  loans  I  owed  my  bank. 
I  remember  that  I  cashed  the  $1,800.00  check  Neely 
gave  me  in  December  1953  or  January  1954,  and  kept 
the  cash.  I  think  I  finally  deposited  some  of  this  cash 
in  my  account  in  April  1954.  Also,  I  cashed  the  check 
for  $900.00  Ladd  paid  me  in  April  195G,  retained 
$200.00  in  cash,  and  then  deposited  the  remaining 
$700.00  to  my  account.  When  Simmons  paid  me 
$2,800.00  in  about  January,  1956,  I  think  I  redeemed 
bank  loans  with  part  of  it  and  deposited  $1,000.00  of 
it  in  my  account.  There  may  have  been  other  instances 
of  a  similar  nature,  but  I  do  not  now  recall  them.  *  *  * 

"With  respect  to  the  way  I  handled  the  County  ASC 
Office  records  regarding  these  extra  allotments,  I  pro- 
cured the  extra  acres  for  Simmons  from  the  County 
Reserve  acreage  and  showed  it  on  the  listing  sheet.  For 
Neely,  I  have  him  a  revised  allotment  notice,  signed  by 
a  member  of  the  County  Committee,  for  the  right  num- 
ber of  acres,  but  did  not  enter  it  on  the  listing  sheet, 
nor  put  a  copy  thereof  in  Neely's  folder.  Also,  after 
Agent  Kennedy  left  Casa  Grande  after  being  here  in 
November  1956,  I  instructed  H.  L.  Matins,  my  assist- 
ant, to  prepare  a  revised  notice  of  allotment  for  Neely 
showing  360.7  acres  instead  of  the  306.7  acres  originally 
allotted  him.  A  copy  of  this  revised  notice,  dated 
December  1,  1956,  was  placed  in  Neely's  folder.  To  ob- 
tain the  extra  acres  for  Ladd,  I  reconstituted  his  farm 
with  a  "reserve"  farm  (1956  serial  number  595)  which, 
while  receiving  cotton  allotments  for  the  past  four 
years,  actually  was  not  a  bona  hde  farm  at  all.  Thus,  by 
reconstituting  it  with  Ladd's  farm,  I  was  able  to  trans- 
fer its  allotment  to  Ladd.  *  *  * 
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"In  further  connection  witli  my  dealings  with  Neely, 
I  took  occasion  to  examine  nearly  all  of  the  cotton  allot- 
ment files  after  Agent  Kennedy  had  left  Casa  Grande 
in  November  1956,  and  I  noted  that  Neely's  form  578 
showed  he  was  overplanted  and  that  no  cotton  had  been 
destroyed.  I  intended  to  visit  his  farm  and  find  out 
about  the  matter,  but  before  I  could  go  out  there,  he 
came  into  my  office  on  December  19,  1956.  I  asked  him 
if  he  had  plowed  up  his  excess  cotton  and  he  said  he 
had  not.  I  asked  him  then  why  he  had  gotten  his  mar- 
keting card,  and  he  said  the  office  had  given  it  to  him. 
I  told  him  that  he  had  better  measure  the  cotton  then, 
and  pay  the  penalty.  To  the  best  of  my  recollection,  I 
believe  that  just  after  the  measurements  of  the  growing 
cotton  had  been  made — possibly  the  latter  part  of  July 
1956 — I  saw  from  his  old  578  that  Neely  was  over- 
planted  and  I  talked  to  him  at  that  time  and  told  him 
that  he  was  more  than  100  acres  overplanted,  and  that 
he  should  plow  it  up.  I  do  not  now^  remember  whether  I 
then  returned  the  form  578  to  his  folder,  or  retained  it 
in  my  desk  for  a  period  of  time  before  putting  it  back 
in  the  file.  Also,  I  am  unable  to  explain  the  entry  of  the 
figure  ^306.7'  in  Mathis'  handwriting  in  the  measured 
acreage  column  of  the  Control  Register;  while  it  is 
possible  that  after  talking  to  Neely  in  July,  1956, 1  may 
have  told  Mathis  that  Neely  would  plow  up  the  excess 
cotton,  I  am  sure  that  I  never  told  Mathis  that  it  had 
been  plowed  up,  because  I  didn't  know  whether  or  not 
it  had.  *  *  *" 

In  appellant's  statement  of  January  22,  1957,  (Appendix 
2),  he  stated  in  effect  that  one  Mike  Watson,  since  deceased, 
told  him  tliat  he  thought  Bill  Burns  had  some  additional 
acreage  for  cotton  allotment  available  and  that  Short's  name 
was  mentioned  in  this  connection;  that  he  talked  with  Short 
and  that  Short  thought  something  could  be  worked  out.  Ap- 
])ellant  was  somewhat  hesitant  at  the  time  and  asked  Short 
if  it  was  all  right.  Appellant  w^as  assured  that  it  was  and 
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that  tliere  was  nothing  wrong  in  o))taining  this  aHotnient. 
Appellant  then  stated: 

u*  *  *  J  ],j-,g^y  J  ^yj^v^  overplanted  in  195(),  but  I  didn't 
know  liow  nnich.  I  never  received  a  notice  tliat  I  was 
overplanted.  I  went  to  the  County  ASC  Office  at  Casa 
Grande  in  June  or  July  1956  to  find  out  how  much  I 
Avas  overplanted,  but  Short  was  not  there  and  the  other 
employees  were  unable  to  tell  me  because  the  form  con- 
taining this  information  (CSS-578)  was  missing  from 
my  file.  I  intended  all  along  to  destroy  a  sufficient  quan- 
tity of  the  poorer  cotton  to  come  within  my  allotment, 
but  I  did  not  do  so  because  I  could  never  find  out  how 
much  it  was  necessary  to  destroy. 

"I  do  not  recall  having  discussed  with  Short  or  having 
been  told  by  him  in  the  sununer  of  1956  that  I  was  over- 
planted.  The  first  time  this  matter  was  mentioned  to  me 
by  Short  was  on  or  about  Dec.  19,  1956,  when  he  told 
me  he  kneAV  I  Avas  overplanted ;  I  believe  he  said  about 
60  acres. 

"I  have  examined  with  Agent  Kennedy  the  informa- 
tion listed  on  Form  CSS-578  as  to  the  number  of  acres 
planted  in  1956  to  cotton  in  the  fields  indicated  thereon 
and  I  confirm  this  information  to  the  best  of  my  recol- 
lection. I  A\dsh  to  state,  however,  that  I  do  not  recall 
having  seen  or  noticed  the  figures  rein'esenting  the  final 
measurements  of  my  cotton  planting  at  the  time  I 
signed  this  form  on  October  3,  1956,  and  received  my 
marketing  card. 

''With  respect  to  the  Burns  farm,  I  do  not  know  its 
exact  location,  except  that  it  is  in  the  Coolidge  Area, 
nor  do  I  have  any  information  with  respect  to  its  cotton 
allotments  in  1954, 1955  and  1956. 

"Although  I  Avas  aAvare  that  before  allotments  from 
leased  land  could  ])e  planted  on  other  land,  a  recon- 
stitution  was  necessary,  I  Avas  told  by  Short  that  he 
Avould  combine  the  farms  and  take  care  of  the  neces- 
sary paper  Avork.*  *  *" 
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In  appellant's  unsigned  statement  of  March  24, 1957,  pre- 
ynxved  Iw  Special  Agent  Johnson,  and  being  purportedly  a 
sunnnary   of  a  rather  lengthy  tape  recording,   appellant 
stated : 

"Tn  the  fall  of  1953,  knowing  that  cotton  acreage 
allotments  ^Aould  be  in  effect  for  the  1954  season,  like 
many  other  farmers  T  was  looking  around  for  some 
extra  cotton  acreage.  It  was  my  understanding  that 
under  the  program  coming  into  effect,  a  farmer  could 
obtain  additional  cotton  acreage  through  pi-ocedures 
set  out  in  the  program  provisions.  In  this  connection, 
an  accjuaintance.  Alike  Watson,  now  deceased,  sug- 
gested that  I  contact  Joe  Short  at  the  ASC  office  in 
Casa  Grande. 

"I  thereafter  talked  to  Short,  with  whom  I  had  not 
previously  been  well  acquainted,  but  whom  I  had  seen 
in  the  office,  and  he  said  that  he  believed  something 
could  be  worked  out.  Later,  he  told  me  that  he  could  get 
about  80  acres  for  me  from  a  farm  in  the  Coolidge  area 
where  there  was  a  shortage  of  irrigation  water  and 
cotton  allotments  on  some  of  the  farms  there  were 
being  released  for  planting  elsewhere  in  order  not  to 
lose  their  cotton  history.  It  was  my  understanding  that 
a  lease  of  the  land  was  required  in  connection  with  the 
transfer  of  allotments,  and  I  told  Short  that  if  he  could 
get  a  lease  for  the  farm  having  about  80  acres  of  cotton 
allotment,  I  would  take  it.  Short  set  the  price  at  $20 
per  acre  for  the  allotment  and  said  he  could  get  81  acres 
for  me.  I  gave  him  a  check  to  cover  the  81  acres, 
although,  as  mil  be  set  out  later,  I  am  not  sure  it  was 
the  above-mentioned  check  dated  April  5,  1954.  At  the 
time  I  gave  Short  the  check,  he  presented  the  above- 
mentioned  lease  which  I  signed  in  his  presence,  and 
Avhich  already  had  the  name  'W.  R.  Burns'  affixed 
thereto  as  lessor. 

"In  connection  with  this  transaction  with  Short,  he 
gave  me  to  understand  that  he  was  handling  the  lease 
of  the  farm  for  Burns.  I  do  not  recall  exactly  what 
was  said  about  this.    However,  I  do  remember  that  I 
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stopped  payment  on  the  check  immediately  after  T  liad 
^iven  it  to  Short  and  had  the  lease  in  my  possession 
because  I  was  somewhat  suspicions  in  the  matter  and 
wanted  to  do  some  checking,  I  talked  with  a  nmnber 
of  farmers  and  other  individuals,  w^hose  names  I  do 
not  now  recall,  about  Short  and  about  whether  I  had 
followed  the  proper  procedure  in  obtaining  the  addi- 
tional acreage.  Also,  I  went  to  my  bank,  the  Valley 
National  Bank,  Mesa,  to  explain  why  I  had  stopped 
payment  on  the  check  and  there  I  talked  to  W.  J.  Asher, 
Manager,  and  as  I  recall,  when  I  told  him  I  had  a  lease 
he  said  that  it  should  be  all  right.  I  also  talked  to  Short 
again  about  the  legal  aspects,  that  is,  the  program 
provisions,  and  as  to  w^hether  under  the  terms  of  the 
lease  I  w^ould  have  to  farm  the  Burns  tract.  He  indi- 
cated I  would  not  have  to  do  anything  on  the  Burns 
farm  and  upon  receiving  assurance  from  him  that 
everything  was  regular,  I  let  the  check  go  through,  or 
issued  another  one  to  him,  I  am  not  sure  which.*  *  * 

"In  the  fall  of  1955,  about  the  time  the  1956  allotment 
notices  w-ere  being  sent  out,  I  spoke  to  Short  about  the 
availability  of  the  Burns  acreage  for  1956.  Short  indi- 
cated that  there  would  be  60  acres  available  and  I  gave 
him  the  above-listed  check  for  $1,750,  dated  December 
9,  1955  at  the  ASC  office.  I  did  not  request  a  lease  in 
connection  with  this  transaction,  and  I  do  not  recall 
that  the  matter  of  a  lease  w^as  even  mentioned.  To  the 
best  of  my  recollection  at  this  time,  the  rate  asked  by 
Short  for  1956  was  $25  per  acre,  and  I  added  $250  to 
the  check  to  assist  Short  with  hospital  expenses,  as  I 
had  heard  that  his  wife  was  going  to  have  an  opera- 
tion. I  was  willing  to  pay  the  higher  price  per  acre 
because  I  felt  that  the  allotment  was  worth  more  in 
1956  than  I  had  been  paying. 

"I  have  been  shown  a  Form  578,  Report  of  1956 
Acreage,  for  my  Pinal  County  farm  on  wiiicli  are 
entered  the  measured  acres  of  short  staple  cotton  in 
the  various  fields,  with  a  total  of  477.7  final  measured 
acres  being  indicated.  There  are  no  figures  represent- 
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ing  destroyed  cotton  on  this  form.  Tt  bears  my  signa- 
ture opposite  the  date  October  3,  195().  I  have  no 
reason  to  question  the  accuracy  of  the  total  measured 
acres  shown  on  this  form  for  1956.  *  *  * 

"I  did  not  see  Short  until  about  the  middle  of 
December  1956,  which  I  now^  understand  was  December 
19.  I  was  not  called  into  the  office  by  anyone  on  that 
date,  but  had  gone  there  to  ask  about  the  soil  bank 
and  my  1956  ACP  payment.  Short  was  there  at  that 
time  and  he  reminded  me  that  I  was  overplanted  and 
asked  me  if  I  had  plowed  up  any  cotton.  He  said  that 
there  was  an  investigation  going  on  and  that  T  had 
better  request  a  measurement  and  pay  the  penalty  on 
the  excess  cotton.  However,  I  did  not  plow  up  any 
cotton  after  talking  to  Short  on  the  19th  because  I  had 
already  started  the  second  picking  by  that  time  and  it 
was  then  too  late. 

"On  a  later  date  which  I  believe  was  December  28, 
1956,  Mathis  and  Ray  Wolf  came  out  where  we  were 
])i eking  cotton  and  said  that  they  w^ere  going  to 
measure  my  farm.  I  asked  them  why  they  were  going  to 
measure  and  they  indicated  that  it  was  being  done 
because  of  my  being  overplanted  and  failure  to  destroy 
any  cotton.  I  recall  that  I  asked  them  if  they  had  seen 
Short,  as  I  wanted  to  know  whether  or  not  they  knew 
about  the  60  acres  of  extra  allotment  I  had  obtained 
from  him.  I  do  not  believe  that  the  matter  of  a  lease 
was  mentioned  at  that  time.  A  few  days  later,  I  believe 
it  was  on  the  following  Sunday,  I  went  to  Casa  Grande 
to  see  Mathis  and  find  out  what  the  results  of  the 
measurements  were.  I  mentioned  to  Mathis  and  Wolf, 
who  also  was  there,  that  I  had  a  lease  for  6.0  additional 
acres  of  allotment.  INIathis  only  said  that  they  would 
like  to  see  it.  They  said  that  their  measurements  were 
close  to  those  shown  on  the  Form  578,  but  they  did  not 
say  what  I  should  do  about  the  overplanting.  Af  tei-  that 
I  believed  it  was  too  late  to  do  anything,  as  the  cotton 
was  practically  all  picked  and  marketed. 

"To  the  best  of  my  recollection,  the  next  time  I  saw 
Short  was  at  his  home  on  the  day  he  resigned  (Decem- 
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ber  28,  1956).  I  had  heard  that  he  had  been  to  Phoenix 
and  I  wanted  to  find  out  what  the  situation  was  regard- 
ing the  investigation  and  what  I  should  do  about  my 
overplanting  and  paying  penalty.  Short  at  that  time 
said  he  had  resigned  from  his  ASC  office  position  on 
that  same  day.  He  indicated  that  he  did  not  know 
what  was  going  to  happen.  He  did  not  say  anything 
about  me  getting  a  measurement  nor  anything  about 
me  being  in  any  kind  of  trouble.  *  *  * 

"*  *  *  In  my  dealings  with  Short  from  the  beginning 
I  had  not  thought  of  these  implications  until  the  meet- 
ing with  him  at  Chandler  when  he  mentioned  bribery. 
I  did  not  know  that  Short  was  not  acting  in  good  faith 
in  these  matters.  I  never  thought  of  myself  as  being 
in  a  position  at  any  time  to  bring  pressure  upon  him 
to  make  it  possible,  through  his  connection  with  a 
Government  office,  for  me  to  overplant  and  not  have 
to  destroy  excess  cotton  or  to  take  other  advantages. 


From  the  oral  evidence  at  the  trial,  and  from  the  state- 
ments, it  seems  to  us  that  the  Government  has  failed  to 
prove  that  appellant  "did  wilfully  and  unlawfully  tender 
to  said  Joe  L.  Short  a  check  *  *  *  with  intent  to  influence 
the  said  Joe  L.  Short  to  act  in  his  aforesaid  official  capacity 
in  committing  and  allowing  the  commission  of  a  fraud 
against  the  United  States  *  *  *"  (6). 

The  motion  for  a  new  trial  should  have  been  granted  on 
the  grounds  set  forth,  to-wit :  a  denial  of  appellant's  motion 
for  acquittal  made  at  the  conclusion  of  all  of  the  evidence 
and  the  fact  that  the  verdict  was  not  supported  by  sub- 
stantial evidence  (21). 

The  checks  tendered  Short  were  not  given  him  in  his 
official  capacity  but  merely  for  the  purpose  of  getting  an 
additional  cotton  allotment  under  the  so-called  Burns  lease. 
There  is  no  evidence  in  the  record  sufficient  to  prove  beyond 


23 
a  reasonable  doubt  or  at  all  that  appellant  wilfully  and 
with  corrupt  intent  influenced  Short  in  his  official  capacity. 
In  fact,  the  evidence  is  to  the  contrary.  The  crime  of  tender- 
ing a  bribe  cannot  be  committed  in  the  absence  of  knowledge 
on  the  part  of  the  appellant  or  in  the  absence  of  a  corrupt 

intent.  As  stated  in  Ingram,  v.  United  States, U.S , 

79  Suj).  Ct.  1314,  at  page  1320  (decided  June  29,  1959), 
f[uoting  from  Direct  Sales  Co.  v.  United  States,  319  U.S.  711, 
63  Sup.  Ct.  1269: 

"  'Without  the  knowledge,  the  intent  cannot  exist  *  *  *. 
Furthermore,  to  establish  the  intent,  the  evidence  of 
knowledge  must  be  clear,  not  equivocal  *  *  *.  This, 
because  charges  of  conspiracy  are  not  to  be  made  out 
by  piling  inference  upon  inference,  thus  fashioning 
*  *  *  a  dragnet  to  draw  in  all  substantive  crimes.'  " 

In  the  Ingram  case,  supra,  it  was  held  that  even  a  con- 
spiracy to  commit  a  particular  substantive  offense  cannot 
exist  without  at  least  the  degree  of  criminal  intent  neces- 
sary^ for  the  substantive  offense  itself.  In  that  case,  the 
court  held  that  the  motions  for  acquittal  of  two  of  the 
named  defendants  should  have  been  granted  by  the  District 
Court  and  that  the  Court  of  Appeals  was  in  error  in  affirm- 
ing their  convictions. 

It  will  be  noted  that  appellant  was  acquitted  of  the  con- 
spiracy count,  which  embraces  not  only  the  1955  payment 
to  Short  for  the  1956  cropping  year  but  also  the  other  pay- 
ments, as  well  as  other  matters  unnecessary  to  discuss  here. 
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CONCLUSION 

We  respectfully  submit  that  no  corrupt  intent  is  shown 
by  the  evidence;  that  this  court  should  reverse  this  case 
and  itself  grant  a  judgment  of  acquittal  or,  in  the  alterna- 
tive, grant  a  new  trial  as  to  Count  V. 

Respectfully  submitted, 

Louis  B.  Whitney 
LoRETTA  Whitney 
Paul  W.  LaPrade 

810  Luhrs  Tower 
Phoenix,  Arizona 

Attorneys  for  Appellant 
(Appendices  Follow) 
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Eloy,  Arizona 
January  14,  1957 

I,  Joe  L.  Short,  residing  near  Casa  Grande,  Arizona,  make 
the  following-  statement  to  Eeed  S.  Cardon  and  Doyle  S. 
Kennedy  who  have  identified  themselves  to  me  as  Special 
Agents  of  the  United  States  Department  of  Agriculture, 
C^ommodity  Stabilization  Service,  Compliance  and  Investi- 
gation Division,  knowing  that  it  may  he  used  in  evidence. 
This  statement  is  being  made  in  the  presence  of,  and  with 
the  consent  of,  my  attorney,  W.  A.  Stanfield  of  Eloy,  Ari- 
zona, and  is  given  freely,  and  voluntarily  on  my  part,  with- 
out any  threats  or  promises  of  reward  or  immunity  from 
prosecution. 

During  the  crop  seasons  of  the  years  of  1954,  1955,  and 
1956, 1  was  manager  of  the  Pinal  County  ASC  office  in  Casa 
Grande,  Arizona.  I  resigned  from  this  position  on  December 
28,  1956.  In  September  1956,  I  suffered  a  cerebral  stroke 
which  caused  me  to  be  away  from  the  office  most  of  the  time 
up  to  the  date  of  my  resignation.  In  setting  out  the  details 
below  I  shall  be  as  accurate  as  I  can. 

During  each  of  the  three  crop  seasons  mentioned  above,  I 
accepted  money  from  cotton  producers  in  exchange  for  ob- 
taining additional  cotton  allotments  for  them.  I  led  these 
producers  to  believe  that  I  obtained  such  allotments  either 
from  my  own  farm  or  through  a  deal  with  other  producers 
who  had  allotments  which  were  unjjlanted.  They  trusted  me 
and,  as  far  as  I  know,  they  believed  my  representations. 

The  names  of  the  producers  and  the  amounts  they  ])aid 
are  as  follows:  Rex  Neely  paid  me  .$1,800.00,  $1,600.00,  and 
$1,750.00  for  the  1954,  1955  and  1956  crop  seasons  respec- 
tively; Joe  Ladd  paid  me  $3,900.00,  and  L.  Welton  Simmons 
paid  me  $2,800.00,  both  for  the  1956  crop  season. 
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As  I  now  recall,  Neely  paid  at  the  rate  of  $25,00  i)er  acre 
for  the  extra  allotment  I  obtained  for  him  for  tlie  1954 
crop,  and  at  tlie  rate  of  $20.00  per  acre  for  the  extra  allot- 
ment 1  got  him  for  the  1955  crop,  and  although  I  wanted 
$20.00  per  acre  for  the  1956  extra  allotment,  which  was  to 
l)e  about  60  acres,  he  gave  me  $1,750.00  because  he  knew  I 
needed  it,  since  my  wife  Avas  going  to  have  to  go  to  the 
liospital. 

With  respect  to  the  payment  from  Simmons,  I  believe  I 
charged  him  at  the  rate  of  $50.00  or  $55.00  per  acre  for  the 
extra  allotment  of  the  1956  crop  acreage. 

My  deal  with  Joe  Ladd  was  different.  He  came  to  me  and 
said  if  I  could  get  an  extra  allotment — say  60  acres — he 
could  get  the  land  from  a  landlord  who  would  want  one- 
fifth  of  the  profits  for  the  rental  of  the  land,  and  that  he 
(Ladd)  then  would  raise  the  crop  and  split  the  remaining 
profits  with  me.  In  other  words,  the  profits  would  be  divided 
this  way:  one-fifth  to  the  landlord,  two-fifths  to  Ladd,  and 
two-fifths  to  me.  I  got  the  allotment  for  Ladd,  and  up  to  this 
time  he  has  paid  me  a  total  of  $3,900.00  as  follows :  $900.00 
in  April  1956,  $500.00  in  September  1956,  after  my  cerebral 
stroke  and  $2,500.00  in  the  latter  j^art  of  1956.  I  don't  know 
if  there  is  any  more  due  me  under  our  agreement,  since  I 
have  not  examined  Ladd's  books. 

All  of  the  payments  which  I  received  from  Neely,  Sim- 
mons and  Ladd  were  given  to  me  in  the  form  of  bank  checks, 
most  of  which  I  deposited  directly  to  my  account  in  the 
Valley  National  Rank  at  Casa  Grande.  In  a  few  instances, 
I  cashed  the  check  and  used  at  least  part  of  the  proceeds  to 
pay  off  loans  I  owed  my  bank.  I  remember  that  I  cashed  the 
$1,800.00  check  Neely  gave  me  in  December  1953  or  Janu- 
ary 1954,  and  kept  the  cash.  I  think  T  finally  deposited  some 
of  this  cash  in  my  account  in  April  1954.  Also,  I  cashed  the 
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check  for  $900.00  Ladd  paid  iiie  in  April  195G,  retained 
$200.00  in  casli,  and  then  deposited  the  remaining  $700.00  to 
my  accoimt.  When  Sinnnons  paid  me  $2,800.00  in  about 
January  1956,  I  tliink  I  redeemed  bank  loans  with  part  of 
it  and  deposited  $1,000.00  of  it  in  my  account.  There  may 
have  been  other  instances  of  a  similar  nature,  but  I  do  not 
now  recall  them. 

At  this  point,  I  would  like  to  state  that  during  the  time  I 
was  manager  of  the  Pinal  County  ASC  Office,  the  three  men 
named  above,  Neely,  Simmons  and  Ladd,  are  the  only  per- 
sons who  paid  me  in  any  manner  to  secure  additional  cotton 
allotments  for  them.  Also  I  would  like  to  state  that  it  is 
common  practice  in  Pinal  County,  in  arriving  at  the  value  of 
a  farm  for  cash  lease  purposes,  to  consider  each  acre  of  the 
farm's  cotton  allotment  to  be  worth  approximately  one 
hundred  dollars.  In  the  outright  purchase  of  farm  land,  the 
cotton  allotment  is  valued  at  about  one  thousand  dollars  per 
acre. 

With  respect  to  the  way  I  handled  the  County  ASC  Office 
records  regarding  these  extra  allotments,  I  procured  the 
extra  acres  for  Sinnnons  from  the  County  Reserve  acreage 
and  showed  it  on  the  listing  sheet.  For  Neely,  I  have  him  a 
revised  allotment  notice,  signed  by  a  member  of  the  County 
Committee,  for  the  right  number  of  acres,  but  did  not  enter 
it  on  the  listing  slieet,  nor  put  a  copy  thereof  in  Neely's 
folder.  Also,  after  Agent  Kennedy  left  Casa  Grande  after 
lieing  here  in  November  1956, 1  instructed  H.  L.  Mathis,  my 
assistant,  to  prepare  a  revised  notice  of  allotment  for  Neely 
showing  360.7  acres  instead  of  the  306.7  acres  originally 
allotted  him.  A  copy  of  this  revised  notice,  dated  December 
1,  1956,  was  placed  in  Neely's  folder.  To  obtain  tlie  extra 
acres  for  Ladd,  I  reconstituted  his  farm  with  a  "reserve" 
farm  (1956  serial  number  595)  which,  wliile  receiving  cotton 
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allotments  for  the  past  four  years,  actually  was  not  a  bona 
fide  farm  at  all.  Thus,  by  reconstituting  it  with  Ladd's  farm, 
I  was  able  to  transfer  its  allotment  to  Ladd. 

Both  H.  L.  Mathis  and  Ray  Wolf,  who  is  a  member  of  the 
Arizona  State  ASC  Office  staff,  as  well  as  Paul  B.  Hanna 
Jr.  and  V.  E.  Morris,  Jr.,  have  known  about  the  "reserve" 
or  dummy  farm  (#595)  for  at  least  the  last  year  and  a  half. 
I  had  discussed  this  farm  with  them  and  had  told  them  not 
to  do  anything  about  it,  saying  that  anything  to  be  done 
about  it  would  be  done  by  me. 

With  respect  to  the  notice  of  allotment  forms  (MQ-24), 
I  maintained  a  supply  of  them  signed  in  blank  by  a  member 
of  the  County  ASC  Committee — sometimes  I  kept  the  sup- 
ply and  sometimes  I  turned  them  over  to  H.  L.  Mathis. 
These  forms  were  signed  in  blank  by  either  J.  E.  Beggs, 
Henry  Haley  or  Rodney  Elsberry,  who  comprised  the  com- 
mittee. The  having  of  such  signed  forms  expedited  the  work 
in  the  office,  since  when  a  farm  was  com])ined  or  the  allot- 
ment revised,  the  farmer  would  need  the  signed  notice  of 
such  allotment  in  order  to  make  his  financing  arrangements, 
and  if  there  was  no  conunittee  member  available  for  sign- 
ing it,  I  would  use  one  that  had  been  signed  in  blank. 

In  further  connection  with  my  dealings  with  Neely,  I  took 
occasion  to  examine  nearly  all  of  the  cotton  allotment  files 
after  Agent  Kennedy  had  left  Casa  Grande  in  November 
1956,  and  I  noted  that  Neely's  form  578  showed  he  was 
overplanted  and  that  no  cotton  had  been  destroyed.  I  in- 
tended to  visit  his  farm  and  find  out  about  the  matter,  but 
before  I  could  go  out  there,  he  came  into  my  office  on 
December  19,  1956.  I  asked  him  if  he  had  plowed  up  his 
excess  cotton  and  he  said  he  had  not.  I  asked  him  then  why 
he  had  gotten  liis  marketing  card,  and  he  said  the  office  had 
given  it  to  him.  I  told  him  that  he  had  better  measure  the 
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cotton  tlien,  and  pay  the  penalty.  To  the  best  of  my  recollec- 
tion, I  believe  that  just  after  the  measurements  of  the  o^row- 
ing  cotton  had  been  made — possibly  the  latter  part  of  July 
1956 — I  saw  from  his  form  578  that  Neely  was  overplanted 
and  I  talked  to  hhn  at  that  time  and  told  him  that  he  was 
more  than  100  acres  overplanted,  and  that  he  should  ]ilow 
it  u]).  1  do  not  now  remember  whether  I  then  returned  the 
form  578  to  his  folder,  or  retained  it  in  my  desk  for  a  period 
of  time  before  putting  it  back  in  the  file.  Also,  I  am  unable 
to  explain  the  entry  of  the  figure  "306.7"  in  Mathis'  liand- 
writing  in  the  measured  acreage  colunm  of  the  Control 
Register ;  while  it  is  possible  that  after  talking  to  Neely  in 
July  1956,  I  may  have  told  Mathis  tliat  Neel^^  would  plow 
up  the  excess  cotton,  I  am  sure  that  I  never  told  Mathis 
tliat  it  had  been  plowed  up,  because  I  didn't  know  whether 
or  not  it  had. 

With  respect  to  the  County  ASC  Office  records  for  the 
1956  crop  year  for  the  two  farms  operated  by  John  E. 
Beggs,  Chairman  of  the  Pinal  County  ASC  Committee,  this 
is  what  happened.  After  the  survey  crew  had  measured 
these  farms,  Beggs,  who  had  been  spending  the  summer  in 
the  northern  part  of  Arizona,  came  to  me  around  the  first 
l)art  of  July  1956,  and  asked  if  the  measurements  showed 
that  he  had  too  many  acres  planted.  I  got  the  forms  578  for 
]iis  two  places  and  told  him  he  was  overplanted  on  botli 
farms  on  both  short  staple  and  long  staple.  I  asked  him 
where  he  was  going  to  plow  up  the  cotton  and  he  designated 
the  fields  and  the  acreages  in  each  he  intended  to  destroy, 
and  I  entered  these  figures  on  the  forms  578  which  then 
brought  the  totals  into  com])]iance  witli  the  allotments,  and 
retained  these  forms  in  my  desk  drawer.  1  told  Beggs  that 
he  then  would  have  to  go  out  to  his  farms  and  leave  instruc- 
tions with  his  employees  for  the  plowing  uj),  and  then  that 
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we  would  measure  the  destroyed  cotton  later.  I  cannot  now 
recall  if  later  I  ever  asked  Beggs  if  the  acreages  actually 
had  been  destroyed,  or  if  he  ever  told  me  they  had  been.  No 
notices  of  the  overplantings  (MQ-94)  were  sent  to  Beggs 
since  I  knew  he  came  into  the  office  al>out  once  every  ten 
days  and  I  could  inform  him  orally.  I  am  unable  to  explain 
why  the  entries  in  the  "measured  acreage"  column  on  the 
Control  Register  reflect  the  reduced  acres  I  entered  on  the 
forms  578,  rather  than  the  actual  measurement  figures.  Also, 
I  am  unable  to  explain  why  our  records  show  that  on 
August  13,  1956,  Beggs  was  sent  forms  MQ-93  advising  that 
he  was  within  his  allotmented  acreages,  when  actually  he 
had  destroyed  no  cotton,  unless  it  was  because  that  by  then 
I  had  returned  to  the  files  the  above  forms  578  which  in- 
correctly showed  such  destruction.  I  believe  I  handled 
Beggs'  records  for  the  1955  crop  in  the  same  manner. 

With  respect  to  Henry  Haley,  Vice-Chairman  of  the  195G 
Pinal  County  ASC  Committee,  there  are  two  different  inci- 
dents for  me  to  describe :  one  having  to  do  with  $100.00  he 
gave  me,  and  the  other  in  connection  Avith  his  farming- 
operations.  In  July  1956,  I  believe,  Haley  called  me  one 
evening  at  home  and  said  he  would  like  to  see  me.  Wlien  he 
came  out,  he  said  he  had  $100.00  to  give  me,  and  I  asked 
why.  He  said  some  farmer  had  told  him  that  if  the  County 
ASC  Office  did  something,  he  Avas  going  to  give  the  office 
manager  that  amount.  Haley  declined  to  tell  me  the  farmer's 
name  or  what  the  service  was,  but  he  did  indicate  the  county 
office  already  had  done  it,  and  then  Haley  gave  me  a  one 
hundred  dollar  bill.  I  still  don't  know  what  the  payment  was 
for. 

In  regard  to  Haley's  farming  operations,  T  had  the  sur- 
vey crew  measui'e  both  of  his  places  during  tlie  last  of  June 
or  the  first  part  of  July  1956.  Then  I  believe  that  in  the  last 
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l)art  of  July  T  talked  with  Haley  about  the  results  of  the 
nieasureinents  and  pointed  out  to  him  that  he  was  under- 
l)lanted  some  30  acres  on  one  place  (#605)  and  overplanted 
on  his  other  i)laee  (#1091).  He  asked  me  if  he  could  i)ut  the 
30  acres  underplanted  into  the  soil  bank,  and  I  told  him  he 
could.  I  asked  him  what  he  was  goin^  to  do  about  the  over- 
planting  on  his  other  place  and  he  said  he  was  going  to  plow 
it  up.  I  made  out  his  soil  bank  work  sheet  on  July  25,  1956, 
and  in  connection  with  its  preparation  I  again  reminded 
him  that  he  was  overplanted  on  his  other  place  and  would 
have  to  destroy  that  excess  cotton.  Also,  Haley  had  asked 
me  what  would  be  the  effect  of  combining  his  two  farms.  I 
had  asked  Mathis  to  make  out  a  worksheet  and  figure  out 
the  combination.  I  don't  recall  if  Mathis  ever  told  me 
whether  the  farms  should  be  combined  or  left  alone.  With 
respect  to  the  soil  bank  payment  made  to  Haley  in  October 
195G,  I  was  in  the  hospital  at  that  time  and  Mathis  prepared 
the  draft.  I  do  know"  that  I  had  told  hoih  Mathis  and  Wolf 
to  check  and  double  check  for  compliance  with  all  allotment 
acreage  requirements  before  preparing  soil  bank  payments. 
Also  I  am  sure  I  did  not  tell  Mathis  that  Haley  had  plowed 
up  his  excess  cotton,  because  I  did  not  know",  myself,  whether 
or  not  he  had. 

The  Casa  Grande  Country  Club  had  a  farm  history  until 
the  1954  crop  season,  when  it  was  converted  into  a  golf 
course.  However,  it  has  been  the  custom  for  the  County  ASC 
Committee  to  continue  its  cotton  allotment  and  show  it  on 
the  listing  sheet  since  that  time.  I  understand  this  allotment 
has  been  auctioned  off  to  the  highest  bidder  each  year  since. 
The  buyer  doesn't  come  to  me,  but  instead  Beggs  tells  me 
who  l)ouglit  it  and  1  make  the  necessary  entries  in  the  rec- 
ords to  transfer  the  allotment  to  the  purchase]-.  We  call 
this   a   "release   and   reapportionment — unofficial."   Beggs, 
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who  is  a  ineinber  of  the  Casa  Grande  Country  Club,  was  the 
Committee  member  who  told  me  to  make  the  changes  each 
3^ear, — that  is,  the  1954,  1955  and  195G  crop  seasons.  I  think 
Beggs  may  have  talked  about  it  to  the  other  two  committee 
members  the  first  year,  but  after  that  1  don't  believe  he  did. 
Carl  Teeter,  Administrative  Officer  of  the  Arizona  State 
ASC  Committee,  knows  about  it  now,  because  I  told  him 
aljout  it  last  week.  I  believe  his  only  comment  was,  ''Release 
and  reapportionment, — unofficial".  1  don't  know  if  he  knew 
about  it  before  last  week.  I  believe  the  price  paid  the  country 
club  by  the  purchaser  of  the  1956  allotment  was  at  the  rate 
of  $160.00  per  acre. 

In  connection  with  the  payments  I  received  from  the  three 
producers  discussed  earlier  in  this  statement — Neely,  Ladd 
and  Sinnnons — I  have  with  me  some,  but  not  all,  of  my  bank 
statements  for  the  years  1954,  1955  and  1956,  and  I  will  try 
to  identify  thereon  the  deposits  of  these  monies. 

In  my  Valley  National  Bank  statements  covering  the 
period  January  26,  1954  through  April  10,  1954,  I  believe 
the  deposit  of  $600.00  on  April  7,  1954  represents  part  of 
the  $1,800.00  paid  me  that  year  by  Neely.  The  deposit  of 
$1,750.00  on  December  12,  1955,  set  out  in  my  bank  state- 
ment covering  the  period  November  25, 1955  through  Decem- 
ber 23,  1955,  represents  Neely's  payment  to  me  for  the  1956 
crop  year.  The  statement  for  the  period  January  24,  1956 
through  February  23,  1956  shows  a  deposit  of  $1,000.00  on 
January  31,  1956,  and  as  explained  hereinbefore,  represents 
a  portion  of  the  $2,800.00  paid  me  by  Simmons  for  the  1956 
crop  year.  The  $700.00  deposit  on  my  statement  for  jMarch 
27,  1956  to  April  23,  1956  inclusive,  as  explained  earlier,  is 
])ai-t  of  a  $90{).()()  check  ])aid  me  by  Ladd  during  the  1956 
crop  year.  Also,  Ladd  paid  me  tlie  $500.00  shown  deposited 
on  Se])tember  11,  1956  in  my  l)ank  statement  covering  the 
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period  August  28,  1956  through  September  24,  1956.  I  am 
unable  at  this  time  to  identify  any  other  similar  deposits  on 
the  bank  statements  I  have  with  me,  but  the  bank  will  have 
a  complete  record  and  I  will  attempt,  at  a  later  date,  to 
identify  others. 

The  above  statement  consisting  of  eight  typewritten  pages 
has  been  read  to  me  and  it  is  true  to  the  best  of  my  knowl- 
edge and  belief.  My  attorney,  W.  A.  Stanfield  also  has  read 
tliis  statement  in  my  presence.  I  have  been  given  the  oppor- 
tunity to  make  any  additions,  changes  or  deletions  that  I 
desired. 

Joe  L.  Short 

Joe  L.  Short,  Casa  Grande,  Arizona 
Witnesses : 

W.  A.  Stanfield 

W.  A.  Stanfield,  Eloy,  Arizona 

Reed  S.  Cardon      \ 

Reed  S.  Cardon      /  Special  Agents,  USDA,  CSS,  C  &  I  Div., 

Doyle  S.  Kennedy^  1000  Geary  Street,  Room  101 

Doyle  S.  Kennedy  /  San  Francisco,  California 
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Appendix  2 

Chandler,  Arizona 
January  22, 1957 

I,  Rex  L.  Neely,  make  the  following  statement  freely  and 
voluntarily  to  Doyle  S.  Kennedy  and  Lloyd  N.  Johnson  who 
have  identified  themselves  to  me  as  Special  Agents  of  the 
Compliance  and  Investigation  Division,  CSS,  U.  S.  Depart- 
ment of  Agriculture.  This  statement  is  given  without 
threats,  or  promises  of  immunity,  and  I  am  aware  that  it 
may  be  used  in  evidence. 

In  connection  with  the  1954  cotton  crop  year  I  was  looking 
around  for  additional  acreage  with  cotton  allotment.  Mike 
Watson  (since  deceased)  told  me  he  thought  Bill  Burns 
had  some  available.  I  believe  that  he  mentioned  Joe  Short's 
name  in  this  connection.  I  talked  to  Short  and  he  said  that 
something  could  be  w^orked  out.  I  was  somewhat  hesitant 
at  the  time  and  asked  Short  if  it  was  all  right.  He  assured 
me  that  it  was  and  that  there  was  nothing  wrong  in  obtain- 
ing this  allotment. 

To  the  best  of  my  recollection.  Short  said  that  Burns 
wanted  $20  or  $25  per  acre  for  the  allotment.  I  told  him 
that  if  he  could  get  a  lease  on  that  basis  I  would  take  it, 
and  he  got  it  for  me.  I  never  saw  Burns,  but  his  name,  as 
well  as  Short's  name,  appears  on  this  lease. 

As  I  now  recall,  the  cotton  allotment  available  on  this 
leased  land  for  1954  was  80  acres.  I  made  out  my  personal 
check  to  Joe  Short  in  pa^Tuent.  There  was  only  the  one 
lease.  Short  notified  me  orally  as  to  the  amount  of  allot- 
ment available  in  1955  and  1956  and  I  gave  him  my  per- 
sonal checks  covering  70  acres  in  1955  and  60  acres  in 
1956.  Without  examining  my  records,  I  am  unable  to  state 
in  what  amounts  the  checks  were  issued  or  at  wliat  rates. 
I  made  no  payments  to  Short  other  than  for  the  acreages 
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for  these  three  years.  I  paid  a  higher  rate  for  the  195G 
allotment  because  I  believed  it  was  worth  more. 

As  far  as  I  know,  I  never  received  any  notices  of  allot- 
ment on  these  leased  acreages. 

Taking  the  lease  into  consideration,  I  was  not  overplanted 
in  1955  crop  year.  I  knew  I  was  overplanted  in  195G,  but 
T  didn't  know  how  much.  I  never  received  a  notice  that  I 
was  overplanted.  I  went  to  the  County  ASC  Office  at  Casa 
Grande  in  June  or  July  1956  to  find  out  how  much  I  was 
overplanted,  but  Short  was  not  there  and  the  other  em- 
ployees were  unable  to  tell  me  because  the  form  containing 
this  information  (CSS-578)  was  missing  from  my  file.  I 
intended  all  along  to  destroy  a  sufficient  quantity  of  the 
poorer  cotton  to  come  within  my  allotment,  but  I  did  not 
do  so  because  I  could  never  find  out  how  much  it  was  neces- 
sary to  destroy. 

I  do  not  recall  having  discussed  with  Short  or  having 
been  told  by  him  in  the  summer  of  1956  that  I  was  over- 
planted.  The  first  time  this  matter  was  mentioned  to  me  by 
Short  was  on  or  about  Dec.  19,  1956  when  he  told  me  he 
knew  I  was  overplanted;  I  believe  he  said  about  60  acres. 

T  have  examined  with  Agent  Kennedy  the  information 
listed  on  Form  CSS-578  as  to  the  number  of  acres  planted 
in  1956  to  cotton  in  the  fields  indicated  thereon  and  I  con- 
firm this  information  to  the  best  of  recollection.  I  wish  to 
state,  however,  that  I  do  not  recall  having  seen  or  noticed 
the  figures  representing  the  final  measurements  of  my 
cotton  planting  at  the  time  I  signed  this  form  on  October 
3, 1956,  and  received  my  marketing  card. 

With  respect  to  the  Burns  farm,  T  do  not  know  its  exact 
location,  except  that  it  is  in  the  Coolidge  Area,  nor  do  T 
have  any  information  with  respect  to  its  cotton  allotments 
in  1954, 1955  and  1956. 
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Although  I  was  aware  that  before  allotments  from  leased 
land  could  be  planted  on  other  land,  a  reconstitution  was 
necessary,  I  was  told  by  Short  that  he  would  combine  the 
farms  and  take  care  of  the  necessary  paper  work. 

I  have  read  the  foregoing  statement  consisting  of  five 
hand-written  pages  and  it  is  the  truth  to  the  best  of  my 
knowledge  and  belief.  I  have  been  given  an  opportunity  to 
make  changes  and  corrections. 

(signed)     Rex  L.  Neely 
Witness : 

(signed)     Doyle  S.  Kennedy 
(signed)     Lloyd  N.  Johnson 

Special  Agents,  Compliance  &  Investigation 
CSS,  IT.  S.  Dept.  of  Agriculture  Div. 
San  Francisco,  Calif. 
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Appendix  3 

Chandler,  Arizona 
March  24, 1957 

I,  Rex  L.  Neely,  make  the  following  statement  freely  and 
voluntarily  to  Lloyd  N.  Johnson  who  has  identified  himself 
to  me  as  a  Special  Agent  of  the  Compliance  and  Investiga- 
tion Division,  CSS,  U.  S.  Department  of  Agriculture.  The 
statement  is  made  without  threats  and  without  promises  of 
inmiunity,  and  I  am  aware  that  it  may  be  used  in  evidence. 

I  am  furnishing  this  information  in  connection  with  the 
investigation  being  conducted  concerning  the  cotton  acreage 
allotment  and  agricultural  conservation  programs  as  they 
pertain  to  my  farming  operations,  and  concerning  which 
I  have  made  available  the  three  cancelled  checks  which  I 
had  issued  to  Joe  L.  Short,  former  manager  of  the  Pinal 
County  ASC  Office  at  Casa  Grande,  Arizona,  to  cover  extra 
cotton  acreages  obtained  from  Short  for  the  1954,  1955  and 
1956  crop  years,  together  with  other  records,  as  follows : 

Check  No.  Date  Amount 

942  4-5-54       $1,620.00 

1072-A      11-22-54        1,410.00 
1978        12-9-55        1,750.00 

A  one-year  lease,  dated  March  30,  1954,  covering  a  IGO-acre 
farm,  executed  in  my  favor  by  the  lessor,  W.  R.  Burns,  for 
the  period  to  March  1, 1955. 

Cotton    allotment   notices   and   revisions   thereto   for   my 

Pinal  County  farm,  as  follows : 

Short  Staple: 

Crop  Year  Date  of  Notice  Acres 

1954  12-11-53        252.2 

1954  2-16-54        319.8 

1954  3-19-54        400.8 

1955  11-12-54        306.1 

70.6  (in  ink) 

1956  12-  1-55        306.7 

Extra  Long  Staple: 

1955  3-  3-55  3.8 

1956  12-  1-55  1.6 
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Also,  I  liave  been  asked  to  explain  the  circumstances 
under  which  the  above  payments  were  made  to  Short,  who 
was  known  to  me  at  the  time  they  were  made  as  an  official 
of  the  U.  S.  Department  of  Agriculture  in  a  responsible 
administrative  position,  with  access  to  official  records  hav- 
ing to  do  with  Government  programs  handled  through  the 
Pinal  County  ASC  Office.  My  explanations  are  set  out 
hereinafter. 

1954  Crop  Year. 

I  am  31  years  of  age,  married,  and  have  lived  all  of  my 
life  in  the  Chandler-Gilbert  area,  Maricopa  County,  Arizona, 
and  prior  to  1953  I  had  farmed  on  land  owned  by  my  father 
and  on  land  leased  by  me  from  others  in  Maricopa  County, 
raising  cotton  and  other  crops.  In  the  spring  of  1953,  I 
purchased  a  section  of  land  in  Pinal  County,  near  the  town 
of  Maricopa.  In  the  fall  of  1953,  knowing  that  cotton  acre- 
age allotments  w^ould  be  in  effect  for  the  1954  season,  like 
many  other  farmers  I  was  looking  around  for  some  extra 
cotton  acreage.  It  was  my  understanding  that  under  the 
program  coming  into  effect,  a  farmer  could  obtain  addi- 
tional cotton  acreage  through  procedures  set  out  in  the 
program  provisions.  In  this  .connection,  an  acquaintance, 
Mike  Watson,  now  deceased,  suggested  that  I  contact  Joe 
Short  at  the  ASC  office  in  Casa  Grande. 

I  thereafter  talked  to  Short,  with  w^om  I  had  not  pre- 
viously been  well  acquainted,  but  whom  I  had  seen  in  the 
office,  and  he  said  that  he  believed  something  could  be 
worked  out.  Later,  he  told  me  that  he  could  get  a])out  80 
acres  for  me  from  a  farm  in  the  Coolidge  area  where  there 
was  a  shortage  of  irrigation  water  and  cotton  allotments 
on  some  of  the  farms  there  were  being  released  for  planting 
elsewhere  in  order  not  to  lose  their  cotton  history.  It  was 
mv  understanding  that  a  lease  of  the  land  was  required 


Appendix  15 

in  connection  with  the  transfer  of  allotments,  and  I  told 
Short  that  if  he  could  get  a  lease  for  the  farm  having  about 
80  acres  of  cotton  allotment,  I  would  take  it.  Short  set  the 
price  at  $20  per  acre  for  the  allotment  and  said  he  could 
get  81  acres  for  me.  I  gave  him  a  check  to  cover  the  81 
acres,  although,  as  will  be  set  out  later,  I  am  not  sure  it 
was  the  above-mentioned  check  dated  April  5,  1954.  At  the 
time  I  gave  Short  the  check,  he  presented  the  above- 
mentioned  lease  which  I  signed  in  his  presence,  and  which 
already  had  the  name  "W.  R.  Burns"  affixed  thereto  as 
lessor. 

In  connection  with  this  transaction  with  Short,  he  gave 
me  to  understand  that  he  was  handling  the  leasing  of  the 
farm  for  Burns.  I  do  not  recall  exactly  what  was  said  about 
this.  However,  I  do  remember  that  I  stopped  paynient  on 
the  check  immediately  after  I  had  given  it  to  Short  and 
had  the  lease  in  my  possession  because  I  was  somewhat 
suspicious  in  the  matter  and  wanted  to  do  some  checking. 
I  talked  with  a  number  of  farmers  and  other  individuals, 
whose  names  I  do  not  now  recall,  about  Short  and  about 
whether  I  had  followed  the  proper  procedure  in  obtaining 
additional  acreage.  Also,  I  went  to  my  bank,  the  Valley 
National  Bank,  Mesa,  to  explain  why  I  had  stopped  pay- 
ment on  the  check  and  there  I  talked  to  W.  J.  Asher,  Man- 
ager, and  as  I  recall,  when  I  told  him  I  had  a  lease  he  said 
that  it  should  be  all  right.  I  also  talked  to  Short  again 
about  the  legal  aspects,  that  is,  the  program  provisions, 
and  as  to  whether  under  the  terms  of  the  lease  I  would  have 
to  farm  the  Burns  tract.  He  indicated  I  would  not  have  to 
do  anything  on  the  Burns  farm  and  upon  receiving  assur- 
ance from  him  that  everything  was  regular,  I  let  the  check 
go  through,  or  issued  another  one  to  him,  I  am  not  sure 
which. 
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I  have  been  shown  Form  578,  Report  of  1954  Acreage, 
on  which  is  entered  a  total  of  388  measured  acres  of  short 
staple  cotton  for  my  farm.  The  measured  acres  thus  indi- 
cated were  within  my  1954  allotment  of  400.8  acres.  I 
received  a  marketing  card  for  the  1954  crop,  marked 
'^eligible". 

I  ginned  my  1954  crop  of  cotton  at  the  Chandler  Gin 
Company,  Chandler,  Arizona.  This  company  is  a  corpora- 
tion in  which  I  am  a  stockholder,  the  stock  being  owned 
by  a  group  of  farmers  in  the  Chandler  area. 

1955  Croy  Year. 

About  the  time  when  the  1955  allotment  notices  w^ere 
being  sent  out,  I  contacted  Sliort  at  the  ASC  office  and 
asked  him  if  the  Burns  cotton  acreage  was  going  to  be 
available  for  the  1955  crop  year.  He  said  he  believed  it 
would  be  and  that  he  would  find  out  and  let  me  know,  but 
that  he  did  not  think  it  would  be  for  as  many  acres  as  it 
was  in  1954.  When  I  saw  him  later  he  told  me  there  were 
70.5  acres  available  and  I  gave  him  my  check,  the  one  listed 
above  for  $1,410.00,  dated  November  22,  1954.  This  trans- 
action took  place  at  the  ASC  office  and  I  believe  it  w^as  on 
the  date  shown  on  the  check. 

T  did  not  get  a  lease  for  this  1955  acreage  and  to  the 
best  of  my  recollection  a  lease  w^as  not  mentioned.  How- 
ever, I  assumed  that  1  would  get  a  lease  and  fully  expected 
that,  even  though  it  was  not  mentioned  at  the  time  I  paid 
Short,  he  would  go  ahead  and  handle  it  the  same  way  as 
before  with  a  written  lease.  However,  nothing  was  later 
said  about  it,  either  by  him  or  by  me.  In  speaking  to  Short 
about  the  extra  cotton  acreage  for  1955,  I  specifically 
referred  to  it  as  the  ''Burns"  acreage  or  allotment.  He 
implied  at  that  time  that  he  was  still  handling  the  farm  for 
Burns. 
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With  respect  to  the  hand- written  figure  "70.6"  which  has 
been  entered  directly  under  the  typed  allotment  figure  of 
306.1  on  my  copy  of  the  1955  notice,  I  have  no  knowledge 
as  to  who  w^rote  the  figure  there  or  when  or  under  what 
circumstances  it  was  done.  Tlie  only  possible  ex])lanation 
T  can  think  of  at  this  time  is  that  after  giving  my  check 
to  Short  for  the  1955  extra  allotment,  I  may  have  had  this 
notice  with  me  when  talking  to  him  and  he  may  have  placed 
the  figure  there  to  represent  the  additional  allotment  1  had 
purchased. 

I  have  examined  the  Form  578,  Report  of  1955  Acreage, 
for  my  farm  on  which  are  entered  the  measured  acres  of 
short  staple  cotton  in  the  various  fields,  with  the  total  426.5 
acres.  Also  entered  on  this  form  in  red  hand-writing  is  the 
figure  "120.4"  under  the  heading  "Destroyed",  opposite 
field  No.  2  "S/S  Cotton  (Stub)",  and  red  figures  represent- 
ing final  acres,  totaling  306.1  acres,  which  agrees  with  my 
1955  regular  farm  short  staple  allotment.  I  also  recognize 
my  signature  on  this  form  opposite  the  date  August  18, 
1955. 

I  recall  that  Short  presented  this  form  for  me  to  sign  in 
the  ASC  office,  and  gave  me  my  marketing  card.  I  do  not 
recall  having  seen  or  particularly  noticed  the  total  measured 
acres  as  indicated — 426.5.  They  were  no  doubt  there,  but 
I  probably  signed  in  a  hurry  and  did  not  examine  them.  I 
specifically  recall  not  having  seen  the  destroyed  and  final 
figures  on  this  form  at  the  time  I  signed  it.  The  information 
on  this  form  as  to  destroyed  acres  is  not  correct,  as  I  did 
not  destroy  120.4  acres,  and  particularly  in  that  one  field. 
Furthermore,  the  cotton  in  this  field.  No.  2,  was  not  stub 
cotton,  as  T  have  never  grown  cotton  from  stalks  or  stubs 
on  my  farm.  Actually  I  destroyed  no  more  than  a  total  of 
15  acres  of  cotton  that  year. 

T  have  questioned  the  accuracy  of  the  figure  representing 
the  total  measured  acres  on  this  form— 426.5,  since  I  thought 
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I  had  planted  about  380  acres  of  short  staple  in  1955.  How- 
ever, Agent  Johnson  has  indicated  to  nie  that  my  farm  was 
measured  twice  in  1955,  once  by  the  regular  measuring 
crew,  and  again  later  by  the  supervisor  of  the  measuring 
crews,  and  that  the  figure  is  substantially  correct. 

With  respect  to  destroying  cotton  on  my  Pinal  County 
farm  in  1955,  I  knew  I  was  overplanted  and  would  have 
to  plow  up  some  cotton,  but  I  never  received  an  overplant 
notice  from  the  ASC  office.  When  T  went  to  the  office  on 
August  18,  1955,  the  date  of  the  Form  578,  Short  told  me 
that  T  was  overplanted  and  that  I  would  have  to  destroy 
some  cotton,  but  I  do  not  recall  that  he  gave  me  a  figure,  or 
told  me  just  how  much  to  destroy.  I  did  know  in  1955  that 
it  was  necessary  to  sign  the  Form  578  before  a  marketing 
card  would  be  issued  to  me.  To  the  best  of  my  recollection, 
on  August  18,  1955,  Short  got  the  Form  578  out  of  the  file 
and  I  signed  it  and  he  gave  me  my  short  staple  marketing 
card,  and  at  that  time  he  told  me  that  I  had  to  destroy  some 
cotton.  I  told  him  I  would  and  on  the  same  date  I  went 
back  to  my  farm  and  l)y  discing  out  some  poor  spots  and 
squaring  the  ends,  I  destroyed  about  15  acres  which  ] 
believed  was  sufficient  to  bring  me  within  my  allotment, 
including  the  70.5  extra  acres  I  had  obtained. 

I  do  recall  that  on  the  date  I  got  my  marketing  card 
from  Short,  I  gave  him  $10.00  in  cash  which  was  the  ASC 
office  fee  for  remeasuring  after  reporting  the  destruction 
of  excess  cotton.  I  do  not  recall  having  seen  Short  or 
anyone  else  on  my  farm  to  check  on  the  destroyed  cotton 
after  that  date.  There  was  no  arrangement  between  Short 
and  me  that  T  would  pay  the  measuring  fee  just  for  the 
record  and  then  not  destroy  the  cotton. 

In  1955  I  had  a  short  staple  allotment  of  about  70  acres 
on  mv  other  farm  which  I  operated  in  Maricopa  County, 
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located  near  Chandler.   I  was  overplanted  on  that  farm  in 

1955  and  did  not  obtain  a  marketing  card  until  in  February 

1956  when  I  paid  the  penalty  on  the  excess.  In  the  mean- 
time during  the  fall  ginning  season  I  marketed  all  of  my 
cotton  grown  in  both  counties  on  my  Pinal  County  market- 
ing card.  I  have  no  reasonable  explanation  as  to  why  T 
did  not  promptly  destroy  the  excess  cotton  after  receiving 
an  overplant  notice,  or  why  it  took  so  long  for  me  to  get 
around  to  paying  the  i)enalty.  I  knew  that  all  of  my  cotton 
was  being  ginned  at  the  same  gin,  the  Chandler  Gin  Com- 
pany, and  that  I  had  an  eligible  card  from  Pinal  County, 
and  that  all  of  the  cotton  from  both  counties  was  being 
marketed  on  the  Pinal  County  marketing  card.  I  knew  this 
was  not  in  accordance  with  the  regulations. 

With  respect  to  Extra  Long  Staple  or  Pima  cotton,  I 
received  a  new  farm  allotment  of  3.8  acres  in  Pinal  County 
for  1955.  I  have  been  shown  a  form  578,  Report  of  1955 
Acreage,  for  my  farm  which  bears  my  signature  opposite 
the  date  August  18,  1955,  and  shows  a  total  of  5.6  measured 
acres,  with  1.8  acres  destroyed,  leaving  3.8  final  acres, 
which  agrees  with  my  Pima  allotment  notice. 

To  the  best  of  my  recollection,  I  planted  about  5.6  acres 
of  Pima  in  1955.  When  I  signed  the  Form  578  and  obtained 
my  marketing  card  from  Short,  I  do  not  believe  the  figure 
"1.8"  representing  destroyed  cotton,  nor  the  final  figure 
"3.8",  were  on  the  form.  I  do  recall  that  Short  said  I  was 
overplanted  in  Pima,  and  that  he  told  me  to  destroy  some 
Phna  cotton  in  1955.   I  did  not  destroy  any  Pima  in  1955. 

I  had  this  Pima  cotton  ginned  at  the  Tempe,  Arizona, 
Community  Gin  Company  and  placed  it  under  Government 
loan  myself.  In  ])lacing  it  undei"  loan,  it  did  not  occur  to  me 
that  there  might  be  an  irregularity,  as  I  did  not  connect  up 
the  overplanting  with  the  loan. 
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1956  Crop  Year 

In  the  fall  of  1955,  about  the  time  the  1956  allotment 
notices  were  being  sent  out,  I  spoke  to  Short  about  the 
availability  of  the  Burns  acreage  for  1956.  Short  indicated 
that  there  would  be  6.0  acres  available  and  I  gave  him  the 
above-listed  check  for  $1,750.00,  dated  December  9,  1955  at 
the  ASC  office.  I  did  not  request  a  lease  in  connection  with 
this  transaction,  and  I  do  not  recall  that  the  matter  of  a 
lease  was  even  mentioned.  To  the  best  of  my  recollection  at 
this  time,  the  rate  asked  by  Short  for  1956  was  $25.00  per 
acre,  and  I  added  $250.00  to  the  check  to  assist  Short  Avith 
hospital  expenses,  as  I  had  heard  that  his  wife  was  going 
to  have  an  operation.  I  was  willing  to  pay  the  higher  price 
per  acre  because  I  felt  that  the  allotment  was  worth  more 
in  1956  than  I  had  been  paying. 

I  have  been  shown  a  Form  578,  Rejiort  of  1956  Acreage, 
for  my  Pinal  County  farm  on  which  are  entered  the  meas- 
ured acres  of  short  staple  cotton  in  the  various  fields,  witli 
a  total  of  477.7  final  measured  acres  being  indicated.  There 
are  no  figures  representing  destroyed  cotton  on  this  form. 
It  bears  my  signature  opposite  the  date  October  3,  1956.  I 
have  no  reason  to  ((uestion  the  accuracy  of  the  total  meas- 
ured acres  shown  on  this  form  for  1956. 

I  knew  I  was  considerably  overplanted  in  1956.  I  never 
received  an  overplant  notice.  I  went  to  the  ASC  office  a 
number  of  times  during  the  summer  to  find  out  just  how 
much  I  was  overplanted,  and  to  inquire  about  ACP  and 
soil  bank.  Short  was  not  there  on  any  of  these  occasions  and 
the  office  staff  was  unable  to  find  my  farm  measurements. 
When  later  in  October  I  went  in,  Mrs.  Golston  got  my 
papers  and  I  signed  the  Form  57S  and  she  gave  me  my 
marketing  card.  There  was  nothing  said  to  me  about  being 
overplanted,  althougli  the  Form  578  showed  477.7   acres 
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planted  and  the  marketing  card  showed  an  allotment  of 
only  306.7  acres. 

I  did  not  see  Short  until  about  the  middle  of  December, 
1956,  which  I  now  understand  was  December  19.  I  was  not 
called  into  the  office  by  anyone  on  that  date,  but  had  gone 
there  to  ask  about  the  soil  bank  and  my  1956  ACP  payment. 
Short  was  there  at  that  time  and  he  reminded  me  that  1  was 
overplanted  and  asked  me  if  I  had  plowed  up  any  cotton.  I 
told  him  I  had  not  destroyed  any.  He  said  that  there  was  an 
investigation  going  on  and  that  I  had  better  request  a 
measurement  and  pay  the  penalty  on  the  excess  cotton. 
However,  I  did  not  plow  up  any  cotton  after  talking  to 
Short  on  the  19tli  because  I  had  already  started  the  second 
picking  by  that  time  and  it  was  then  too  late. 

On  a  later  date  which  I  believe  was  December  28,  1956, 
]\rathis  and  Ray  Wolf  came  out  where  we  were  picking 
cotton  and  said  that  they  were  going  to  measure  my  farm. 
I  asked  them  why  they  were  going  to  measure  and  they 
indicated  that  it  was  being  done  because  of  my  being  over- 
l)lanted  and  failure  to  destroy  any  cotton.  I  recall  that  I 
asked  them  if  they  had  seen  Short,  as  I  wanted  to  know 
whether  or  not  they  knew  about  the  60  acres  of  extra  allot- 
ment I  had  obtained  from  him.  I  do  not  believe  that  the 
matter  of  a  lease  was  mentioned  at  that  time.  A  few  days 
later,  I  believe  it  was  on  the  following  Sunday,  I  went  to 
Casa  Grande  to  see  Mathis  and  find  out  what  the  results  of 
the  measurements  were.  I  mentioned  to  Mathis  and  Wolf, 
who  also  was  there,  that  I  had  a  lease  for  60  additional 
acres  of  allotment.  Mathis  only  said  that  they  would  like  to 
see  it.  They  said  that  their  measurements  were  close  to 
those  shown  on  the  Form  578,  but  they  did  not  say  what  I 
should  do  about  the  overplanting.  After  that  I  believed  it 
was  too  late  to  do  anything,  as  the  cotton  was  practically 
all  picked  and  marketed. 
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To  tlie  best  of  my  recollection,  the  next  time  I  saw  Short 
was  at  his  home  on  the  day  he  resigned  (December  28, 1956). 
I  had  heard  that  he  had  been  to  Phoenix  and  I  w^ anted  to 
find  out  what  the  situation  was  regarding  the  investigation 
and  what  I  should  do  about  my  overjjlanting  and  paying 
penalty.  Short  at  that  time  said  he  had  resigned  from  his 
ASC  office  position  on  that  same  day.  He  indicated  that  he 
did  not  know  what  w^as  going  to  happen.  He  did  not  say 
anything  about  me  getting  a  measurement  nor  anything 
about  me  being  in  any  kind  of  trouble. 

I  saw"  Short  the  next  and  last  time  at  Chandler.  He  called 
me  on  the  tele|)lione  during  the  Christmas  Holidays,  and  I 
met  him  at  a  cafe  there  and  he  said  something  about  the 
investigation  which  was  going  on  and  that  they  were  trying 
to  make  him  (Short)  the  goat.  I  do  not  know  what  he  meant 
by  that.  He  asked  me  if  I  had  a  lawyer  and  he  used  the  word 
"bribe"  or  "bribery"  during  the  conversation.  I  do  not  recall 
in  just  what  connection  he  used  this  term.  I  believe  he  im- 
plied that  he  was  being  accused  of  taking  bribes,  or  that, 
having  made  payments  to  him,  I  might  be  accused  of 
bribery,  or  that  my  payments  to  him  might  be  construed  as 
bribery.  Short  (at  Chandler)  did  not  give  me  any  advice  as 
to  what  to  do  and  did  not  tell  me  what  to  say  or  do  if  the 
investigators  called.  He  said  that  the  reason  he  was  in 
Chandler  that  evening  was  because  he  had  been  meeting 
with  someone  from  the  state  office  there  that  evening. 

I  had  all  of  my  1956  short  staple  cotton  ginned  at  the 
Chandler  Gin  Company  and  marketed  it  through  Calcot.  I 
gave  them  an  authorization  to  place  it  in  the  loan  program, 
but,  as  in  1955, 1  do  not  know  whether  they  sold  it  or  placed 
it  under  loan. 

Regarding  tlie  overall  matter  of  my  extra  allotments  and 
failure  to  destroy  cotton,  I  have  been  asked  to  comment  on 
a  number  of  situations  or  circumstances  which  it  has  been 
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stated  sliould  have  put  me  on  notice  at  tlie  time  that  there 
was  something  wrong  or  irregular  in  connection  with  my 
transactions  and  relationship  with  Short,  (following  in 
hand-writing)  and  which  indicated  I  knew  or  should  have 
known  that  there  was  no  "Burns"  farm,  and  that  Short  was 
falsifying  the  records  to  get  me  extra  cotton  acreage,  and 
that  I  knew  this. 

It  has  been  stated  that  the  fact  that  I  have  paid  only 
$20.0O-$25.00  per  acre  when  allotments  were  bringing  up  to 
$75,00  per  acre  should  have  indicated  to  me  that  there  was 
something  wrong.  Concerning  this,  I  have  not  thought  about 
what  might  be  called  the  going  or  market  price  of  cotton 
acreage.  In  making  arrangements  with  Short  I  just  left  it 
up  to  him  to  say  how  much  and  we  never  negotiated  about 
price  and  it  did  not  occur  to  me  as  reflecting  anything  of  an 
irregular  nature. 

It  has  been  pointed  out  that  the  fact  that  I  planted  cotton 
considerably  in  excess  of  my  allotments,  particularly  in 
1956,  and  failed  to  destroy  the  excess  might  indicate  that 
I  had  an  understanding  with  Short  whereby  he  would  take 
care  of  me  by  fixing  the  ASC  office  records,  or  that  I  had 
something  on  him  and  could  get  by  without  destroying  my 
excess  cotton.  I  now  realize  that  it  is  highly  irregular  for 
a  farmer  to  pay  money  to  an  employee  of  the  ASC  office 
from  which  the  farm  jorograms  are  being  administered,  and 
that  such  action  could  well  be  construed  as  an  indication  of 
unlawful  conduct.  In  my  dealings  with  Short  from  the 
beginning  I  had  not  thought  of  these  implications  until  the 
meeting  with  him  at  Chandler  when  he  mentioned  bribery. 
I  did  not  know  that  Short  was  not  acting  in  good  faith  in 
these  matters.  I  never  thought  of  myself  as  being  in  a 
position  at  any  time  to  bring  pressure  upon  him  to  make 
it  possible,  through  his  connection  with  a  Government  office, 
for  me  to  overplant  and  not  have  to  destroy  excess  cotton 
or  to  take  other  advantages. 
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In  my  overplanting  and  failure  to  destroy  the  excess 
cotton,  there  were  also  other  considerations  which  made 
me  reluctant  to  destroy  cotton.  In  1956  I  was  over-extended 
on  water,  with  the  result  that  there  were  burned  areas  in 
my  cotton  and  it  looked  as  if  my  croj)  w^ould  not  be  as 
heavy  as  expected  on  that  account,  thus  reducing  my  income. 
I  was  reluctant  to  destroy  any  of  it  because  of  this.  In  addi- 
tion, in  connection  with  the  1955  cro]),  there  was  talk  among 
farmers  that  a  lot  of  them  were  not  destroying  their  excess 
cotton,  and  there  was  also  talk  about  laxity  in  administer- 
ing the  program  in  the  ASC  office,  both  in  1955  and  1956. 
I  guess  I  thought  I  might  get  by  without  plowing  up  my 
excess  cotton  in  1956. 

ACP  Practices. 

I  have  been  shown  the  Forms  in  an  ACP  folder  in  the 
ASC  ofiice  in  connection  with  a  1954  ditch  lining  practice  on 
my  Pinal  County  farm.  According  to  these  documents  I  re- 
quested assistance  on  a  land  leveling  practice  on  May  24, 
1954  and  on  May  27,  1954,  I  requested  approval  of  change 
to  ditch  lining.  In  1954  I  did  install  about  i/>  mile  of  24-inch 
cement  ditch  on  a  line  between  the  Northeast  and  North- 
west ([uarters  of  my  farm,  but  this  was  in  the  early  spring, 
as  I  used  this  ditch  to  irrigate  my  1954  cotton,  and  it  would 
have  had  to  be  in  by  February  or  March.  At  that  time  I 
did  not  know  that  it  was  necessary  to  sign  up  for  a  prac- 
tice before  starting  it,  and,  if  as  the  forms  indicate,  my 
land  leveling  was  not  approved,  I  possibly  changed  to  ditch 
lining  to  get  a  ])ayment  for  the  above-mentioned  ditch. 

I  liave  been  sliown  ACP  forms  on  which  certifications  of 
need  and  ])erf()i-iiiance  appear  to  have  been  signed  by 
Doyle  H.  Diuikin,  USTD.  1  did  not  know  anyone  by  tliat 
name.  I  liave  nevei"  had  any  farming  or  business  connec- 
tions on  the  Indian  Reservation,  or  with  Reservation  offi- 
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cials.  I  liave  never  seen  these  forms  before  and  have  no 
explanation  for  the  information  on  them.  To  my  knowledge, 
there  was  no  connection  with  or  between  my  cotton  acre- 
age transactions  with  Short,  or  my  failure  to  destroy 
excess  cotton,  and  the  payment  to  me  of  this  ACP  money. 
I  have  no  explanation  for  what  apjDears  to  be  an  over- 
payment on  this  practice,  if,  in  fact,  it  was  intended  to 
cover  the  approximately  y?  i^il^  of  ditch  installed  in  the 
spring  of  1954. 

My  attention  has  also  been  called  to  ACP  forms  covering 
a  1954  ditch  lining  practice  on  my  Maricopa  County  farm. 
I  recall  this  practice,  but  I  do  not  remember  the  circum- 
stances of  signing  the  application  for  payment  on  Form 
ACP-245  covering  this  practice,  nor  the  similar  form  cover- 
ing the  practice  in  1954  in  Pinal  County.  With  specific 
reference  to  the  last  paragraph  above  the  certifications  on 
these  forms,  I  do  not  remember  the  circumstances  under 
which  the  words  ''no"  were  inserted.  I  do  not  believe  I  was 
aware  at  that  time  of  the  limitation  of  $1,500.00  maximum 
which  could  be  paid  in  any  one  year  to  the  same  farmer 
for  ACP  assistance. 

I  have  read  the  above  statement  consisting  of  Sy^  pages, 
typewritten,  single-spaced,  and  it  is  the  truth  to  the  best 
of  my  knowledge  and  belief.  I  have  been  given  an  oppor- 
tunity to  make  any  changes  or  corrections  desired  by  me. 

(unsigned) 
Eex  L.  Neely 
Witness : 


Lloyd  N.  Johnson,  Special  Agent 
Compliance  &  Investigation  Div.,  CSS 
U.  S.  Department  of  Agriculture 
San  Francisco,  California 
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No.  16418 

IN  THE 

Olourt  0f  Appeals 


REX  L.  NEELY 

Appellant\ 
vs. 

UNITED  STATES  OF  AMERICA 

Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona 


BRIEF  OF  APPELLEE 


JURISDICTION 

Api^ellee  concurs  with  the  authorities  cited  by  ap- 
peUant  which  establish  jurisdiction  in  this  Honorable 
Court  to  hear  and  to  decide  this  appeal. 

FACTS 

During  the  years  1954  through  1956  the  growing  of 
cotton  was  subject  to  acreage  controls  by  the  Federal 
Government.  The  Secretary  of  Agriculture,  pursuant  to 


the  Agricultural  Adjustment  Act  (7  USC  601  et  seq.), 
was  charged  with  the  administration  of  the  federal 
program.  The  Secretary,  pursuant  to  the  authority 
given  to  him  (7  USC  610),  placed  the  local  administra- 
tion of  the  pi'ogram  in  the  hands  of  the  Agricultural 
Stabilization  and  Conservation  County  Coimnittees, 
hereafter  referred  to  as  the  ASC  committee  (7  CFR 
7.3).  Under  the  regulations  of  the  Secretary  of  Agri- 
culture, the  county  office  manager  of  the  ASC  com- 
mittees was  charged  with  the  day-to-day  operation  and 
administration  of  the  various  county  offices  (7  CFR 
7.25,  T  53-54). 

The  administrative  procedures  for  handling  the  pro- 
gram as  regards  cotton  were  substantially  the  same  for 
1954  through  1956.  A  farmer  was  notified  of  his  allot- 
ment by  a  Notice  of  Allotment  (T  63) ;  after  the  cotton 
crop  was  growing,  the  fields  were  measured  to  deter- 
mine whether  a  farmer  was  j^lanted  within  his  allot- 
ment (T  92-93) ;  the  farmer  then  had  the  election,  if 
he  were  overplanted,  to  destroy  the  excess  or  harvest 
the  entire  crop  but  pay  a  penalty  ev]ual  to  half  the  sup- 
port price,  that  is  a  penalty  of  about  17%  cents  per 
pound  on  short  staple  cotton  (T  88). 

Before  a  f armei'  could  sell  his  cotton,  he  had  to  obtain 
from  the  ASC  committee  a  marketing  card.  To  be 
eligible  for  a  marketing  card,  the  farmer  must  have 
finally  been  measured  as  planted  within  his  allotment 
or  have  paid  the  penalty  on  the  excess  (7  CFR  722.757 
and  722.765). 

If  a  farmer  did  not  want  to  plant  his  allotment,  the 
only  way  he  could  legally  transfer  it  to  another  farmer 
was  by  means  of  reconstitution  of  the  two  farms  into 
one  unit  —  commonly  called  a  combination  by  farmers. 
By  this  method  the  allotments  were  combined  in  one 
allotment  representing  the  sum  total  of  the  former  two 
(7  CFR  722.717  (h)  (2)). 


During  each  of  the  years  1954  through  1956  the  ap- 
pellant, a  large  farm  operator  in  two  Arizona  counties, 
sought  to  obtain  additional  cotton  allotment  for  his 
Pinal  County,  Arizona,  operation.  In  each  of  the  years 
in  question,  appellant  paid  the  office  manager  of  the 
Pinal  County  ASC  office,  Joe  Short,  a  Government 
employee,  substantial  sums  of  money  to  obtain  addi- 
tional cotton  allotment  in  Pinal  County  (Ex.  14A,  14B, 
14C). 

In  1954  ai^pellant  received  a  written  lease  purported- 
ly signed  by  the  owner  (Ex.  15).  This  lease  was  deliv- 
ered to  appellant  by  Short  who  accepted  appellant's 
check  which  was  made  out  to  him  and  not  the  purported 
owner  of  the  land  (T  131).  Appellant  also  received  a 
revised  Notice  of  Allotment  from  Short  showing  the 
additional  cotton  allotment  (T  143-144,  Ex.  17C). 

For  the  crop  year  1955,  appellant  sought  his  addition- 
al allotment  in  late  1954  (T  336).  Appellant  again  paid 
Joe  Short  for  the  additional  allotment  with  a  check 
payable  to  Short  only,  but  the  appellant  received  no 
lease  and,  according  to  his  testimony,  no  revised  No- 
tice of  Allotment  showing  the  additional  acreage  (T 
335,  Ex.  14B).  In  the  same  crop  year  appellant  also 
farmed  in  Maricopa  County,  but  in  this  County,  where 
he  was  not  dealing  with  the  office  manager,  he  was  re- 
quired to  form  a  combination,  and  in  turn  received  a 
new  Notice  of  Allotment  for  the  total  (T  337-338). 

During  the  croj)  year  1955  appellant  was  measured 
as  overplanted  in  Maricopa  County  and  Pinal  County. 
In  Maricopa  County  appellant  was  refused  a  market- 
ing card  until  he  paid  his  penalty  for  the  excess  cotton 
(T  338).  In  Pinal  County,  appellant  claims  he  did  not 
know  the  actual  amount  of  his  overplant,  but  he  did 
know  he  was  overplanted  (T  339).  Appellant  destroyed 
some  short  staple  cotton  and  an  unknown  quantity  of 
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The  appellee  states  that  a  statement  by  the  Supreme 
Court  that  the  defendant's  testimony  must  be  considered, 
together  with  all  the  surrounding  circumstances,  is  not  dis- 
positive of  the  issue.  We  believe  his  testimony  must  be  con- 
sidered if  it  is  not  contradicted  in  any  way  but,  in  fact,  is 
supported  by  all  the  evidence  in  this  case  bearing  on  the 
question  of  intent.  See  Forte  v.  United  States  (D.C.  Cir.), 
94  Fed.  (2d)  236. 

Appellee,  on  page  10  of  its  brief,  states : 

"The  jury  was  entitled  to  view  the  above  matter  in 
another  light.  Even  as  they  may  view  false  statements 
as  consciousness  of  guilt,  they  may  also  consider  the 
destruction,  suppression,  or  fabrication  of  evidence  as 
giving  rise  to  a  presumption  of  guilt." 

We  know  of  no  evidence  in  the  record  of  false  statements, 
or  the  destruction,  suppression,  or  fabrication  of  evidence 
by  the  appellant,  and  the  appellee  points  to  none  in  its  brief. 
"With  intent  to  influence  his  decision"  are  the  words  of 
the  statute  (Title  18,  U.S.C.A.,  Section  201).  Appellee  cites 
United  States  v.  Lahovitz,  251  Fed.  (2d)  393.  That  case 
definitely  holds  that  criminal  intent  is  an  essential  element 
of  the  crime  of  bribery.  On  page  394  of  Lahovitz,  supra, 
it  is  said : 

"The  bribery  statute  itself  deals  explicitly  with  the  ele- 
ment of  criminal  intent,  making  it  a  crime  to  offer 
money  to  any  person  acting  for  the  United  States  'with 
intent  to  influence  his  decision  or  action  on  any  *  *  * 
matter  *  *  *  before  him  in  his  official  capacity  *  *  * 
or  to  induce  him  to  do  or  omit  to  do  any  act  in  vio- 
lation of  his  lawful  duty.*  *  *'  18  U.S.C.  Sec.  201.  For 
present  purposes  the  important  point  is  that  the  stat- 
ute states  the  essential  criminal  intent  in  alternatives. 
On  the  face  of  the  statute,  either  an  intention  to  influ- 
ence official  behavior  or  an  intention  to  induce  unlawful 
action  will  supply  the  culpability  which  the  statute 
requires." 
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The  cliecks  given  Short  by  appellant  were  not  given  with 
intent  to  influence  Short's  official  behavior  or  to  induce 
unlawful  action  on  the  part  of  Short.  Of  course,  Short  knew 
the  action  was  wrong  hut  defendant  did  not  know  it  until 
long  after  the  December,  1955,  check  for  $1,750.00  was  given 
Short.  This  does  not  show  knowledge  or  corrupt  intent  of 
appellant  at  the  time  or  times  any  of  the  three  checks  were 
given  Short.  We  again  stress  that  appellant's  dealings  with 
Short  were  not,  insofar  as  appellant  was  concerned,  in  any 
official  capacity. 

We  again  respectfully  submit  that  this  case  should  be 
reversed  and  a  judgment  of  acquittal  ordered. 

Louis  B.  Whitney 
LoRETTA  Whitney 
Paul  W.  LaPeade 

Attorneys  for  Appellant 
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Attorneys  for  Respondent. 


GENERAL  COUNSEL'S  EXHIBIT  No.  1-C 

United  States  of  America 
Before  The  National  Labor  Relations  Board 

Case  No.  20-CA-1366 

CALIFORNIA   COMPRESS   COMPANY,   INC., 

and 

INTERNATIONAL   LONGSHOREMEN'S   AND 
WAREHOUSEMEN'S  UNION 

COMPLAINT  AND  NOTICE  OF  HEARING 

It  having  been  charged  by  the  International  Long- 
shoremen's and  Warehousemen's  Union  (herein 
called  the  Union)  that  California  Compress  Com- 
pany, Inc.  (herein  called  Respondent)  has  been 
engaging  in  and  is  engaging  in  unfair  labor  prac- 
tices affecting  commerce  as  set  forth  and  defined  in 
the  National  Labor  Relations  Act,  as  amended,  61 
Stat.  136  (herein  called  the  Act),  the  General  Coim- 
sel  of  the  National  Labor  Relations  Board  (herein 
called  the  Board),  on  behalf  of  the  Board,  by  the 
imdersigned  Regional  Director,  issues  this  Com- 
plaint and  Notice  of  Hearing,  pursuant  to  Section 
10(b)  of  the  Act  and  Section  102.15  of  the  Board's 
Rules  and  Regulations,  Series  6,  as  amended: 

I. 

On  December  9,  1957,  the  above-mentioned  charge 
was  duly  served  on  the  Respondent. 
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II. 
Respondent  is  and  has  been  since  1953  a  Cali- 
fornia corporation  with  its  principal  office  located 
at  Nielsen  Avenue  and  Marks  Street,  Fresno,  Cali- 
fornia, where  it  is  engaged  in  the  storage,  handling, 
and  processing  of  cotton. 

III. 

During  the  calendar  year  ending  December  31, 
1956,  Respondent  stored,  processed,  and  handled  in 
excess  of  $20,000,000  worth  of  cotton  for  its  cus- 
tomers, of  which  approximately  $15,000,000  was 
shipped  by  such  customers  to  points  outside  the 
State  of  California.  Respondent,  during  the  same 
calendar  year,  received  fees  in  excess  of  $250,000 
for  its  services  from  companies  having  their  prin- 
cipal place  of  business  outside  the  State  of  Cali- 
fornia. 

IV. 

The  Respondent  is  engaged  in  and  at  all  times 
material  herein  was  engaged  in  commerce  within 
the  meaning  of  Section  2(6)  and  (7)  of  the  Act. 

V. 

International  Longshoremen's  and  Warehouse- 
men's Union  is  a  labor  organization  within  the 
meaning  of  Section  2(5)  of  the  Act. 

VI. 

Lawrence  A.  Yoimg,  C.  H.  Kuhns,  Henry  Hayes, 
Donald  Robinson  and  Charles  Coons  were  at  all 
times  material  herein  supervisors  of  the  Respond- 
ent within  the  meaning  of  Section  2(11)  of  the  Act. 
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VII. 
Respondent,  acting  by  and  through  its  officers, 
agents,  and  representatives  whose  names  are  set 
forth  below,  and  on  or  about  the  dates  appearing 
hereafter,  engaged  in  the  following  acts  and  con- 
duct: 

A.  On  or  about  November  20,  1957,  plant  super- 
intendent, Lawrence  A.  Young,  interrogated  and 
questioned  employees  as  to  their  union  activities 
and  sympathies  and  w^arned  and  threatened  them 
with  loss  of  overtime,  loss  of  earnings,  and  dis- 
charge, if  they  favored,  joined,  or  assisted  the 
Union. 

B.  On  or  about  December  6,  1957,  supervisors 
Lawrence  A.  Young,  C.  H.  Kuhns,  Henry  Hayes, 
Donald  Robinson  and  Charles  Coons  did  circulate 
or  had  circulated  an  affidavit  concerning  the  union 
activities  and  sympathies  of  the  employees  among 
said  emi)loyees  and  interrogated  and  questioned 
them  concerning  their  union  activities  and  sympa- 
thies, and  by  coercion  and  threats  induced  certain 
of  said  employees  to  affix  their  signatures  to  the 
aforesaid  affidavit. 

C.  On  or  about  December  7,  1957,  Superintend- 
ent Lawrence  A.  Young  warned  and  threatened 
certain  employees  that  if  they  had  not  signed  the 
aforesaid  affidavit  concerning  the  union  activities 
and  symi^athies  of  the  employees  they  would  have 
been  discharged. 

VIII. 
By  the  acts  set  forth  in  paragraph  VII,  above. 
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subdivisions  A  through  C,  both  inclusive,  and  each 
of  said  acts,  Respondent  did  interfere  with,  restrain 
and  coerce,  and  is  interfering  with,  restraining  and 
coercing  its  employees  in  the  exercise  of  the  rights 
guaranteed  them  in  Section  7  of  the  Act,  and  did 
thereby  engage  in  and  is  thereby  engaging  in  im- 
fair  labor  practices  within  the  meaning  of  Section 
8(a)(1)  of  the  Act. 

IX. 

The  acts  of  the  Respondent  set  forth  in  para- 
graph VII,  above,  su]:)divisions  A  through  C,  both 
inckisive,  and  each  of  said  acts,  have  a  close,  inti- 
mate and  substantial  relation  to  trade,  traffic  and 
commerce  among  the  several  States  of  the  United 
States  and  tend  to  lead  to  labor  disputes,  burdening 
and  obstructing  commerce  and  the  free  flow  of 
commerce. 

X. 

The  aforesaid  acts  of  Respondent  as  set  forth  in 
paragraph  VII,  above,  subdivisions  A  through  C, 
both  inclusive,  and  each  of  said  acts,  constitute  un- 
fair labor  practices  within  the  meaning  of  Section 
8(a)(1)  and  (3)  and  Section  2(6)  and  (7)  of  the 
Act. 

Please  Take  Notice  that  on  the  11th  day  of 
March,  1958,  at  ten  o'clock  in  the  forenoon,  in  Room 
210  of  the  City  Hall,  Fresno,  California,  a  hearing 
will  be  conducted  before  a  duly  designated  Trial 
Examiner  of  the  National  Labor  Relations  Board 
on  the  allegations  set  forth  in  the  above  Complaint, 
at  which  time  and  place  you  will  have  the  right  to 
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appear  in  person,  or  otherwise,  and  give  testimony. 

You  are  further  notified  that,  pursuant  to  Sec- 
tion 102.20  of  the  Board's  Rules  and  Regulations, 
you  shall  file  with  the  imder signed  Regional  Direc- 
tor, acting  in  this  matter  as  agent  of  the  National 
Labor  Relations  Board,  an  original  and  four  (4) 
copies  of  a  verified  answer  to  said  Complaint  within 
ten  (10)  days  from  the  service  thereof  and  that 
unless  you  do  so  all  of  the  allegations  in  the  Com- 
plaint shall  ])e  deemed  to  be  admitted  to  be  true 
and  may  be  so  found  by  the  Board. 

Wherefore,  the  Greneral  Coimsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board,  by 
the  Regional  Director  for  the  Twentieth  Region,  on 
this  14th  day  of  February,  1958,  issues  this  Com- 
plaint and  Notice  of  Hearing  against  California 
Compress  Company,  Inc.,  Respondent  named  herein. 

/V  GERALD  A.  BROWN, 
Regional  Director,  National  Labor  Relations  Board, 
Twentieth  Region. 


GENERAL  COUNSEL'S  EXHIBIT  No.  1-F 
[Title  of  Board  and  Cause.] 

ANSWERS  TO  COMPLAINT 

Comes  Now  the  respondent  California  Compress 
Co.,  Inc.,  and  answering  the  complaint  heretofore 
filed  herein,  admits,  denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  paragraphs 
I,  II,  III,  IV  and  V. 
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II. 

Answering  the  allegations  contained  in  x)aragraph 
VI  thereof,  admits  that  Lawrence  A.  Young,  C.  H. 
Kuhns,  Henry  Hayes  and  Donald  Robinson  were 
at  all  times  referred  to  in  said  complaint  supervisors 
of  the  respondent ;  further  answering  the  allegations 
contained  in  paragraph  VI  thereof,  denies  gene- 
rally and  specifically  each  and  every,  all  and  singu- 
lar of  said  allegations  except  as  hereinabove  ex- 
pressly admitted. 

III. 

Answering  the  allegations  contained  in  paragraph 
VII,  denies  generally  and  specifically  each  and 
every,  all  and  singular  of  said  allegations,  and  in 
this  connection  specifically  answers  as  follows : 

A.  Denies  that  on  or  about  November  20th,  1957, 
or  on  any  other  date  or  at  all,  Lawrence  A.  Yoimg, 
or  any  other  officer,  agent  or  representative  of  re- 
spondent, interrogated  or  questioned  employees  as 
to  their  union  activities  or  sympathies,  or  warned 
or  threatened  them  with  loss  of  overtime,  loss  of 
earnings,  or  discharge,  if  they  favored,  joined  or 
assisted  the  union;  and  in  this  connection  specific- 
ally denies  that  said  Lawrence  A.  Young,  or  any 
other  officer,  agent  or  representative  of  respondent, 
did  at  any  time,  or  at  all,  interrogate  or  question 
employees  as  to  their  union  activities  or  sympathies, 
or  did  at  any  time,  or  at  all,  warn  or  threaten  any 
employee  with  regard  to  any  matter  or  thing  what- 
soever. 

B.  Denies  that  on  or  about  December  6,  1957,  or 
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on  any  other  date,  or  at  all,  supervisors  Lawrence 
A.  Young,  C.  H.  Kuhns,  Henry  Hayes  or  Donald 
RoJ^inson,  or  any  other  officer,  agent  or  representa- 
tive of  respondent,  did  circulate  or  had  circulated 
an  affidavit,  or  any  other  document  whatsoever, 
concerning  the  union  activities  or  sympathies  of 
the  employees  among  said  employees,  or  any  of 
them,  or  interrogated  or  questioned  said  employees, 
or  any  of  them,  concerning  their  union  activities  or 
sympathies  or  by  coercion  or  threats,  or  by  any  other 
milawful  or  improper  means,  induced  certain,  or 
any,  of  said  employees  to  affix  their  signatures  to 
any  affidavit  or  any  other  document  whatsoever. 

C.  Denies  that  on  or  about  December  7,  1957, 
or  on  or  about  any  other  date.  Superintendent  Law- 
rence A.  Yoimg  warned  or  threatened  certain,  or 
any,  employees  that,  if  they  had  not  signed  any 
affida^dt  or  any  other  document  whatsoever  con- 
cerning the  union  activities  or  sympathies  of  the 
employees,  or  concerning  any  other  matter  or  thing 
whatsoever,  they  would  have  been  discharged. 

IV. 

Answering  the  allegations  contained  in  joaragraph 
VIII,  this  answering  respondent  denies  each  and 
every,  all  and  singular,  the  allegations  therein  con- 
tained; specifically  denying  that  this  answering  re- 
spondent committed  the  acts  set  forth  in  paragraph 
VII  of  said  Complaint  or  subdivisions  A  to  C,  in- 
clusive, of  said  paragraph  VII,  or  that  this  answer- 
ing respondent  interfered  with,  or  coerced,  or  has 
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interfered  with,  or  restrained,  or  coerced,  its  em- 
ployees in  the  exercise  of  the  rights  granted  them 
in  Section  7  of  the  Act,  or  any  other  Section  of  the 
Act,  or  that  they  have  restrained,  coerced  or  inter- 
fered with  said  employees  in  any  manner  whatso- 
ever; further  specifically  denying  that  this  answer- 
ing respondent,  its  agents,  servants  and  employees, 
did  thereby,  or  by  any  other  act  or  conduct,  engage 
in,  or  is  presently  engagmg  in,  unfair  labor  prac- 
tices under  Section  8(a)(1)  of  the  Act,  or  at  all. 

V. 

Answering  the  allegations  contained  in  paragraph 
IX,  this  answering  respondent  denies  each  and 
every,  all  and  singular,  the  allegations  therein  con- 
tained; specifically  denying  that  it  committed  any 
of  the  acts  set  forth  in  paragraph  VII  of  Subdivi- 
sions A  through  C,  inclusive,  of  said  paragraph  VII, 
or  that  any  act  or  conduct  on  the  part  of  this  an- 
swering resi3ondent,  its  agents  and  servants,  had, 
or  did  have,  a  close,  or  intimate,  or  substantial,  or 
any  other  effect  in  relationship  to  trade,  or  traffic, 
or  commerce  among  the  several  states  of  the  United 
States,  or  tended  to  lead  to  labor  disputes,  or  in  any 
other  manner  interfered  with  labor  relations;  fur- 
ther specifically  denying  that  said  alleged  conduct 
burdened,  or  obstructed,  commerce  or  the  free  flow 
of  commerce,  or  in  any  other  maimer  affected  com- 
merce. 

VI. 

Answering  the  allegations  contained  in  paragraph 
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X,  this  answering  respondent  denies  each  and  every, 
all  and  singular,  the  allegations  therein  contained; 
specifically  denying  that  this  answering  respondent 
connnitted  the  acts  alleged  in  said  paragraph  VII 
of  said  complaint  or  the  acts  alleged  in  paragraph 
VII,  subdivisions  A  through  C,  inclusive,  of  said 
paragraph  VII,  or  that  said  alleged  acts,  or  any 
other  acts,  or  conduct,  constitute  unfair  labor  prac- 
tices within  the  meaning  of  Section  8(a)(1)  or  (3) 
or  Section  2(6)  or  (7)  of  the  Act,  or  any  other 
division  or  subdivision  of  the  Act,  or  that  this  an- 
swering respondent,  its  agents  and  sei'vants,  or  em- 
ployees or  officers,  are  iii  violation  of  any  provision 
of  said  Act. 

Wherefore,  this  answering  respondent  prays  that 
said  Complaint  be  dismissed. 

AVERY,  MEUX  &  GALLAGHER, 
DOTY,  EVANS  &  QUINLAN, 
/s/  By  KENNETH  G.  AVERY, 

Attorneys  for  Respondent. 

Duly  Verified. 

Affidavit  of  Service  by  Mail  Attached. 


[Title  of  Board  and  Cause.] 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Statement  of  the  Case 
Upon  a  charge  duly  filed  on  December  9,  1957, 
by  International  Longshoremen's  and  Warehouse- 
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men's  Union,  herein  called  the  Union,  the  General 
Counsel  of  the  National  Labor  Relations  Board, 
herein  respectively  called  the  General  Coimsel  ^  and 
the  Board,  by  the  Regional  Director  for  the  Twenti- 
eth Region  (San  Francisco,  California),  issued  his 
complaint,  dated  February  14,  1958,  against  Cali- 
fornia Compress  Company,  Inc.,  herein  called  Re- 
spondent, alleging  that  Respondent  had  engaged  in, 
and  was  engaging  in,  mifair  labor  practices  affect- 
ing commerce  within  the  meaning  of  Section  8(a)  (1) 
and  (3)  and  Section  2(6)  and  (7)  of  the  National 
Labor  Relations  Act,  as  amended,  61  Stat.  136, 
herein  called  the  Act. 

Copies  of  the  charge  and  complaint,  together  with 
notice  of  hearing  thereon,  were  duly  served  upon 
Respondent  and  upon  the  Union. 

Specifically,  the  complaint  alleged  that  Respond- 
ent (1)  on  or  about  November  20,  1957,  interrogated 
and  questioned  its  employees  regarding  their  Union 
activities  and  sympathies  and  warned  and  threat- 
ened them  with  loss  of  overtime,  loss  of  earnings, 
and  with  discharge,  if  they  joined,  favored,  or  as- 
sisted the  Union;  (2)  on  or  about  December  6,  1957, 
circulated  a  document  among  its  employees  con- 
cerning their  Union  activities  and  sympathies  and 
by  coercion  and  threats  induced  certain  of  the  em- 
ployees to  sign  said  document;  and  (3)  on  or  about 
December  7,  1957,  warned  and  threatened  certain 
employees  that  if  they  had  not  signed  the  aforesaid 
affidavit  they  would  have  been  discharged. 


^  This  term  specifically  includes  coimsel  for  the 
General  Coimsel  appearing  at  the  hearing. 
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Respondent  duly  filed  an  answer  denying  the 
commission  of  the  imfair  labor  practices  alleged. 

Pursuant  to  due  notice,  a  hearing  was  held  on 
March  18  and  19,  1958,  at  Fresno,  California,  be- 
fore tlie  undersigned,  the  duly  designated  Trial  Ex- 
aminer. All  parties  were  represented  by  counsel 
and  participated  in  the  hearing  and  were  afforded 
full  opportunity  to  be  heard,  to  examine  and  cross- 
examine  witnesses,  to  introduce  evidence  relevant 
to  the  issues,  to  argue  orally  at  the  conclusion  of 
the  taking  of  the  evidence,  and  to  file  briefs  on  or 
l^efore  April  10,  1958."  Briefs  have  been  received 
from  Respondent's  coimsel  and  from  counsel  for  the 
charging  party  which  have  been  carefully  consid- 
ered. Respondent's  motion,  made  at  the  conclusion 
of  the  hearing  and  on  which  decision  was  reserved, 
to  dismiss  the  complaint  for  lack  of  proof  is  dis- 
posed of  in  accordance  with  findings,  conclusions, 
and  recommendations  set  forth  below. 

Upon  the  entire  record  in  the  case  and  from  his 
observation  of  the  witnesses,  the  undersigned  makes 
the  following: 

Findings  of  Fact 
I.    Respondent's   business   operations 

California  Compress  Company,  Inc.,  a  California 
corporation,  has  its  principal  offices  and  place  of 
business  at  Fresno,  California,  where  it  is  engaged 
in  the  storage,  handling,  and  processing  of  cotton. 
During  1956,  Respondent  stored,  processed,  and 
handled  in  excess  of  $20,000,000  worth  of  cotton  for 


^  At  the  request  of  Respondent's  counsel  the  time 
to  file  briefs  was  extended  to  April  21,  1958. 
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its  customers,  of  which  approximately  $15,000,000 
worth  was  shipped  by  such  customers  to  points  lo- 
cated outside  the  State  of  California.  During  the 
same  year.  Respondent  received  fees  in  excess  of 
$250,000  for  services  rendered  to  concerns  having 
their  j^rincipal  places  of  business  outside  the  State 
of  California. 

Upon  the  above  undisputed  facts,  the  undersigned 
finds  that  during  all  times  material  Respondent  was, 
and  now  is,  engaged  in  commerce  within  the  mean- 
ing of  Section  2  (6)  and  (7)  of  the  Act  and  that 
it  will  effectuate  the  purposes  of  the  Act  for  the 
Board  to  assert  jurisdiction  in  this  proceeding. 

II.    The  labor  organization  involved 
International    Longshoremen's    and    Warehouse- 
men's Union  is  a  labor  organization  admitting  to 
membership  employees  of  Respondent. 

III.    The  unfair  labor  practices 

A.    The  pertinent  facts 

On  November  6,  1957,^  the  Union  filed  a  petition 
with  the  Board  in  which  it  requested  that  it  be 
certified  as  the  bargaining  representative  for  a  unit 
composed  of  all  Respondent's  nonsuper\'isory  pro- 
duction and  maintenance  employees.  A  copy  of 
said  petition  was  received  by  Respondent  on  No- 
vember 7  or  8. 

By  mere  coincidence,  Jaul  K.  Doty,  Esq.,  one  of 
Respondent's  counsel,  happened  to  be  in  the  Re- 


^  Unless    otherwise   noted,    all    dates   hereinafter 
mentioned  refer  to  1957. 
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gional  Offices  the  day  the  aforementioned  petition 
was  filed.  Upon  being  informed  by  one  of  the 
Board's  Field  Examiners  of  the  filing  of  the  j^eti- 
tion,  Doty  inquired  whether  the  Union  had  "made 
a  sufficient  showing  of  interest."  The  Field  Exam- 
iner replied  in  the  affirmative.  Later  that  day,  Doty 
telephoned  from  his  San  Francisco  hotel  to  Winston 
Handwerker,  Respondent's  general  manager  who 
was  in  Fresno,  and  advised  Handwerker  of  the  fil- 
ing of  the  petition  and  of  the  Union's  apparent 
showing  of  sufficient  interest  to  warrant  processing 
the  petition.  Handwerker  replied,  to  quote  from 
Doty's  credible  testimony,  "I  don't  believe  there 
could  be  any  union  members  or  any  applications 
signed,  let  alone  a  majority  of  our  employees."  ^ 
Doty  then  said,  "I  had  not  discussed  with  the  Board 
officials  the  authenticity  of  the  cards  or  how  current 
they  were  or  anythmg  along  that  line,  but  I  would 
check  with  them." 

The  next  work  day.  Doty  went  to  the  Board's 
offices  and  was  informed  by  another  Field  Examiner 
that  the  authorization  cards  submitted  by  the  Union 
"seemed  to  be  current  and  that  approximately  80 


"  Handwerker  testified  that  he  based  his  doubts 
that  the  employees  desired  to  be  unionized  upon 
the  fact  that  in  a  Board-conducted  election  held  in 
December  1956,  the  employees  voted  against  being 
represented  hy  International  Chemical  Workers 
Union,  Local  No.  97,  and,  for  the  further  reason, 
"All  of  the  information  that  I  had  available  pointed 
to  the  fact  that  the  employees  were  perfectly  satis- 
fied with  their  present  setup,  and  that  we  had  state- 
ments volunteered  to  us  stating  that  the  employees 
did  not  want  a  union." 
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percent  of  the  86  employees"  of  Respondent  had 
signed  snch  cards.  According  to  Doty's  credible 
testimony  the  following  then  ensued  between  him 
and  the  Field  Examiner : 

I  asked  him  what  the  procedure  was  if  these 
cards  turned  out  to  be  not  authentic.  He  said  usu- 
ally they  would  have  the  FBI  check  the  signatures 
and  compare  those  with  signatures  on  cancelled  pay 
checks.  I  asked  [him]  not  to  proceed  further  until 
I  talked  with  the  company,  but  perhaps  that  should 
be  done  *  *  *. 

On  or  about  ithe  same  day  that  Handwerker  re- 
ceived the  representation  petition  he  informed  Plant 
Superintendent  Lawrence  Young  of  its  receipt  and 
then  asked  Young  "if  any  of  our  employees  had 
signed  cards  or  had  asked  for  representation,"  to 
which  inquiry  Yoimg  replied  that  he  was  sure  that 
none  of  the  employees  had.  Handwerker  then  asked 
Young  if  he  knew  of  any  way  he  could  ascertain 
whether  the  employees  had  signed  Union  cards,  and 
Young  replied,  "All  I  [have]  to  do  [is]  ask  the 
boys."  Later  in  the  day.  Young,  after  talking  to 
three  or  four  of  the  employees,  reported  to  Hand- 
werker that  he  had  been  told  "by  some  of  the  boys" 
that  "no  one  had  signed  [union  cards]  or  was  in- 
terested in  the  L^nion." 

Three  or  four  days  after  Young  had  asked  "some 
of  the  boys"  about  their  Union  affiliations,  he  en- 
tered the  boiler  or  smoke  room  where  some  40  or  50 
employees  had  gathered  during  the  afternoon  rest 
period,  and  stated  that  he  had  information  that 
about  50  employees  had  signed  Union  cards;  that 
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he  was  going  to  ascertain  who  they  were;  that  the 
men  must  be  unhappy  if  they  had  signed  Union 
cards;  that  if  the  employees  were  unhapy  they 
should  come  to  him  with  their  "beefs"  and  he  would 
attempt  to  correct  the  situation  without  any  expense 
to  the  aggrieved  employees;  and  that  it  was  un- 
necessary for  the  employees  to  pay  anyone  to  be 
their  representative.  Yoimg  also  informed  the  em- 
ployees on  this  occasion  'that  if  any  of  them  were 
imhappy  with  tlieir  working  conditions  they  should 
advise  him  and  Respondent  would  gladly  assist 
them  in  getting  located  elsewhere. 

The  same  day  Yoimg  addressed  the  men  in  the 
boiler  room,  he  called  into  his  private  office  Charles 
Kuhns,  Henry  Hayes,  and  Don  Robinson,  Respond- 
ent's three  foremen,  and,  after  stating  that  he  had 
heard  there  were  rumors  going  around  the  plant 
to  the  effect  that  the  men  had  signed  Union  cards, 
requested  the  foremen  to  ascertain  whether  the  men 
in  fact  had  signed  such  cards  or  were  in  any  way 
interested  in  miionization. 

Hayes  testified,  and  the  undersigned  finds,  that 
pursuant  to  Young's  request  he  asked  the  men  in 
his  crew  whether  they  were  "happy"  and  that  each 
of  them  replied  in  the  affirmative.' 

Robinson  testified,  and  the  undersigned  finds,  that 
pursuant  to  Young's  request  he  asked  the  men  in 
his  crew  whether  they  were  happy  with  their  work 
and  that  later  that  day  or  the  next  day  he  informed 


'  For  reasons  not  disclosed  by  the  record,  this  in- 
formation was  not  relayed  to  Young. 


18        National  Labor  Relations  Board  vs. 

Young  that  the  men  in  his  crew  "seemed  to  be  very 
hapi^y." 

Kuhns  testified,  and  the  imdersigned  finds,  that 
directly  after  Young's  aforementioned  boiler  room 
talk  he  called  his  crew  into  his  office  and  stated 

*  *  *  I  had  been  told  that  we  received  word 
that  a  good  majority  of  the  men  had  signed  union 
cards  to  be  represented  by  a  union  and  that  it 
was  my  belief,  as  well  as  Mr.  Yoimg's  belief,  that 
our  men  were  satisfied  with  their  work  and  they  had 
not  signed  the  cards.  And  if  there  was  any  [em- 
ployee] that  [was]  not  satisfied,  we  would  like  to 
know  ourselves  in  order  to  correct  what  we  were 
doing  wrong,  or  help  them  out  in  any  way  we  could. 

Kuhns  further  testified,  and  the  undersigned  finds, 
that  some  of  the  men  then  stated  that  they  had  not 
signed  union  cards;  and  that  later  in  the  day  he 
told  Young,  "All  of  my  men  seemed  to  be  contented, 
and  they  didn't  want  a  union." 

Under  date  of  November  21,  the  Acting  Regional 
Director  of  the  Twentieth  Region,  for  and  on  be- 
half of  the  Board,  served  a  notice  upon  the  parties 
to  the  effect  that  a  hearing  would  ])e  held  before 
a  Hearing  Examiner  on  December  10,  to  resolve  the 
question  raised  by  the  Union's  November  6  petition 
for  representation  of  Respondent's  nonsupervisory 
production  and  maintenance  employees.  A  copy  of 
said  notice  was  received  by  Respondent  on  or  about 
November  22. 

Employee  Benny  Walls  testified,  and  the  under- 
signed finds,  that  in  November,  Young  told  a  group 
of  yard  employees  that  if  the  Union  successfully 
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organized  the  employees,  "the  block  men  will  come 
out  in  the  yard  and  take  the  jobs"  of  the  yard  men. 

On  December  4,  Handwerker  requested  Yoimg 
to  ascertain  from  the  foremen  whether  they  saw  any 
objection  to  the  circulation  among  the  employees 
of  a  document,  herein  called  an  affidavit,  bearing 
the  following  legend: 

The  undersigned,  each  for  himself,  after  first 
being  sworn,  deposes  and  says: 

That  he  was  on  the  6th  day  of  November,  1957, 
and  is  now,  employed  by  California  Compress  Co., 
Inc.,  a  corporation,  at  its  cotton  compressing  plant 
at  Nielsen  Avenue  and  Marks  Street,  Fresno,  Cali- 
fornia, and  in  such  employment  performs  produc- 
tion and  maintenance  work;  that  he  has  not  affixed 
his  signature  to  any  card  or  paper  intending  thereby, 
or  being  advised  that  such  signature  would  be  used, 
to  support  a  claim  of  representation  by  Interna- 
tional Longshoremen's  &  Warehousemen's  Union, 
Independent,  and  that  he  has  not  knowingly  signed 
any  such  document.'^ 

The  same  day,  December  4,  Yoimg  called  Kuhns, 
Robinson,  and  Hayes  into  his  office  and  instructed 
Kulms  to  circulate  the  affida^dt  among  his  crew 
and  then  to  circulate  it,  in  Robinson's  presence, 


*"  Handwerker  testified,  "The  infonnation  I  was 
seeking  [by  the  circulation  of  the  affidavit]  was  for 
my  own  information.  I  wanted  to  know  whether 
or  not  the  men  in  our  plant  actually  had  signed 
cards,  applications  cards,  for  a  union,  and  if  they 
had  signed  them  not  knowing  what  they  had  signed, 
I  wanted  to  know ;  and  if  they  had  not  signed  them, 
I  wanted  to  know." 
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among  the  men  under  Robinson's  supervision,  and 
then  in  Hayes'  presence,  circulate  it  among  the  men 
in  Hayes'  crew.  Young  further  instructed  Kuhns 
to  obtain  the  signatures  to  said  affidavit  of  the  men 
who  had  not  signed  Union  cards  and  of  those  who 
actually  had  signed  such  cards  Imt  who  stated  that 
they  did  not  know  what  they  were  signing  at  the 
time  of  the  execution  of  the  cards. 

Kuhns  thereupon  went  to  his  men  and,  after 
reading  the  affidavit  to  them,  obtained  the  signatures 
of  all  of  them  except  two  who  refused  to  sign  be- 
cause they  had  signed  Union  cards.  He  and  Hayes 
then  obtained  the  signatures  of  all  of  Hayes'  crew, 
except  one  who  signed  with  an  "X".  Kuhns,  in 
Robinson's  presence,  then  proceeded  to  obtain  the 
signatures  of  the  latter's  crew.  Because  of  the  late- 
ness of  the  hour,  Kuhns  and  Robinson  were  unable 
to  approach  all  of  Robinson's  men  and  thus  were 
compelled  to  wait  until  the  following  morning  to 
complete  their  task. 

By  about  10  o'clock  on  December  5,  Kuhns  had 
obtained  the  signatures  of  82  employees  of  the  86 
nonsupervisory  personnel  in  Respondent's  employ 
on  November  6,  the  date  of  the  filing  of  the  repre- 
sentation petition.'' 

Employee  Llerritts,  a  member  of  Kuhns'  crew, 
testified  that  when  Kuhns  approached  him  with  the 
aforementioned  document  on  December  4,  Kuhns 
stated,  to  quote  from  Merritts'  credible  testimony, 


^  Under  date  of  December  10,  Kuhns  swore  to  the 
affidavit  as  a  subscribing  witness. 
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"All  I  want  to  know  is  if  you  did  sign  for  the 
union,  don't  sign  this  list;  if  you  didn't  sign  for  the 
luiion,  sign  this  list";  that  when  he  advised  Kuhns 
that  he  had  "signed  for  the  union,"  the  latter  re- 
marked, "Well,  that  don't  involve  you  then";  and 
that  later  in  the  day  the  following  transpired,  to 
again  quote  Merritts'  credible  testimony, 

I  met  him  (Kuhns)  at  his  office  *  *  *  and  he  said 
to  me,  "If  I  were  you,  at  your  age,^  I  would  take 
my  name  off  and  tell  them  (the  Union)  I  didn't 
know  what  I  was  signing."  I  said,  "Well,  I  knew 
what  I  was  signing."  And  he  said,  "Well,  if  I  were 
you,  at  your  age,  I  would  take  my  name  off  and  tell 
them  I  didn't  know  what  I  was  signing."  And  I 
told  him  I  knew  what  I  was  signing,  and  I  said, 
"It  don't  make  no  difference  to  me." 

According  to  the  credited  testimony  of  Employee 
Canty,  the  following  transpired  when  Kuhns  and 
Robinson  discussed  with  him  the  aforementioned 
affidavit : 

Q.  And  will  you  state  the  circumstances  of  your 
seeing  it  and  what,  if  any,  statements  were  made 
to  you  regarding  the  document,  General  Coimsel's 
No.  2,  by  Mr.  Kuhns? 

A.  Well,  I  went  in  the  office.  He  called  me  in 
the  office,  and  he  had  it  in  there. 

Trial  Examiner;    Who  is  "he"? 

The  Witness:  Charlie  Kuhns.  And  he  told  me 
had  a  petition  that  he  wanted  to  sign,  and  I  asked 
him  for  what,  and  he  said  the  fellows  didn't  want 


^  Merritts  was  64  years  of  age  at  the  time  of  the 
hearing. 
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no  union,  and  I  told  him  I  didn't  want  to  sign  it. 
And  then  Rol^inson  said 

Q.  (By  Mr.  Yeates)  :  Is  this  Mr.  Robinson  your 
supervisor'?  A.     Yes. 

Q.     All  right.    Go  ahead. 

A.  He  said,  "If  you  haven't  signed  one  of  these 
imion  cards,  sign  then.  But  if  you  have  signed 
one  of  these  union  cards,  don't  sign  it."  He  said, 
"If  you  signed  a  union  card  and  didn't  know  what 
you  was  signing,  sign  that."  So  I  told  him  I  didn't 
want  to  be  involved  either  way. 

So  he  said 

Trial  Examiner:    Who  said  this? 

The  Witness:  Then  Kuhns  said,  "Well,  the  ma- 
jority signed  it  already."  So  he  pointed  out  sev- 
eral names  to  me.  I  saw  the  name  of  Shirley  Rich- 
ardson, Bonnie  Merritts.  Those  was  the  only  two 
men  that  signed  it  that  knew  what  they  was  signing. 

Trial  Examiner:     Signed  what? 

The  Witness:  The  union  card.  I  said,  "Well,  if 
I  didn't  sign  the  union  card,  why  should  I  sign  that? 
I  don't  want  to  be  in  bad  with  the  company  and 
be  in  bad  with  the  union.  If  the  union  has  an  elec- 
tion they  can  get  back  at  me." 

Then  he  said,  "Well,  there  won't  be  no  election." 
He  said 

Trial  Examiner:    Wlio? 

The  Witness:  Charlie  Kuhns.  He  said,  "Well, 
the  best  thing  for  you  to  do  is  sign  this  because 
there's  not  going  to  be  no  election.  You  have  been 
with  us  a  long  time  and  we  would  hate  to  see  you 
go."    So  I  signed  it. 
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Employee  Reason  testified,  and  the  undersigned 
finds,  that  during  a  discussion  he  had  with  Young 
regarding  the  affidavit  submitted  to  him  by  Kuhns 
and  Robinson  which,  by  the  way,  he  signed  rekic- 
tantly  because  he  had  previously  signed  a  Union 
card,  Young  remarked  that  if  he  knew  who  had 
signed  Union  cards  he  would  discharge  every  one 
of  them. 

According  to  the  credited  testimony  of  Employee 
Ross,  he  signed  the  affidavit  only  after  Hayes  had 
told  him  that  he  had  not  realized  what  h«  was  doing 
when  he  signed  a  Union  card. 

Employee  Williams  testified,  and  the  undersigned 
finds,  that  he  signed  the  affidavit  after  Hayes  had 
stated  to  him  that  Young  wanted  the  employees  to 
sign  it. 

Kenneth  G.  Avery,  Esq.,  Respondent's  general 
counsel,  testified  credibly  that  at  a  meeting  held  in 
Doty's  offices  on  December  13,  with  the  Field  Ex- 
aminer Doty  first  consulted  about  the  Union's  rep- 
resentation petition,  he  delivered  to  her  the  affi- 
davit which  the  employees  had  signed  on  December 
4  and  5,  remarking, 

*  *  *  we  had  circulated  this  document  for  the 
purpose  of  producing  evidence  that  the  Board  would 
consider  as  to  the  sufficiency  of  representation; 
that  I  wished  to  file  the  original  of  this  document 
in  the  representation  proceedings,  and  asked  her  if 
she  was  willing  to  accept  the  photostatic  copy  for 
her  purposes  in  connection  with  the  unfair  labor 
charge  hearing*  .  . 
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Avery  further  credibly  testified  that  the  Field 
Exaixdner  accepted  the  document  and  commented, 
"Probably  the  best  procedure  was  to  submit  pay- 
roll checks  which  the  Board  could  then  check  against 
the  union  authorization  cards  to  determine  the  au- 
thenticity of  the  signatures"  appearing  thereon; 
and  that  on  December  17,  he  submitted  payroll 
checks  bearing  the  endorsements  of  the  86  emx)loy- 
ees  on  Resi)ondent's  payroll  of  November  8. 

Under  date  of  December  30,  the  Regional  Direc- 
tor of  the  Twentieth  Region  wrote  Avery  as  fol- 
lows: 

We  have  considered  the  allegations  which  you 
have  made  and  the  evidence  which  you  have  sub- 
mitted relating  to  the  validity  of  the  showing  made 
by  the  petitioner  in  the  above-entitled  case.  From 
a  consideration  of  such  evidence,  as  well  as  from 
our  own  independent  investigation,  we  are  satisfied 
that  there  is  no  reasonable  basis  to  find  that  the 
showing  is  not  valid  and,  therefore,  we  conclude 
that  the  Union  has  made  a  valid  showing  sufficient 
to  support  its  petition. 

Although  the  charge  against  your  client,  filed  in 
Case  No.  20-CA-1366,  is  a  separate  proceeding,  it  is 
not  wholly  imrelated  in  some  of  its  aspects.  Our 
investigation  of  the  charge  case  is  not  yet  complete, 
but  I  feel  that  I  should  advise  you  that  information 
presently  at  hand  indicates  the  possibility  that  your 
instructions  regarding  the  circulation  of  the  petition 
in  the  instant  case  were  not  closely  followed.  We 
have  some  evidence  which  would  indicate  that  super- 
visory personnel  made  coercive  and  unlawful  state- 
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ments  to  emi^loyees  during  the  course  of  circulating 
the  petitions. 

The  charge  has  been  assigned  to  Mr.  Robert 
Yeates,  attorney  in  this  office,  and  he  will  communi- 
cate with  you  directly  regarding  it  in  the  near  fu- 
ture. 

B.    Concluding  findings 

The  right  of  employees  under  Section  7  of  the 
Act  "to  form,  join  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of 
their  own  choosing  *  *  *  [and]  to  refrain  from  any 
or  all  of  such  activities"  is  effectively  implemented 
by  Section  8  (a)  (1).  This  latter  provision  forbids 
an  employer  to  "interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights  guaranteed 
in  Section  7."  The  employer's  economic  hold  over 
his  employees,  which  inheres  in  their  relationship, 
is  thereby  neutralized  by  the  provisions  of  said 
sections  in  matters  of  organization  and  representa- 
tion, which  are  peculiarly  the  concern  of  the  em- 
ployees. Interdiction  against  employer  intrusion  in 
such  matters  is  essential  if  employees  are  to  be 
free  from  the  coercive  influence  of  their  employer, 
for  employees  are,  as  the  courts  have  repeatedly 
and  uniforaily  found,  not  insensitive  to  the  ad- 
vantages in  their  employment  that  they  consider 
are  likely  to  flow  from  their  employer,  nor  the  dis- 
advantages which  may  attend  their  choice  of  rep- 
resentatives opposed  by  their  employer.  And  for 
the  same  reason,  employees  cannot  be  expected  to 
derive  the  full  benefit  from  their  protected  right 
of  self-organization  and  the  selection  of  a  repre- 
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sentative  of  their  own  choosing  if  they  believe, 
from  circumstances  which  their  employer  created 
or  for  which  he  was  fairly  responsible,  that  their 
representative,  however  chosen,  is  subject  to  the 
employer's  approval  or  disapproval. 

In  open  disregard  of  its  duty  of  neutrality.  Re- 
spondent, upon  being  advised  by  the  Board  that 
the  Union  had  filed  a  petition  seeking  certification 
as  the  bargaining  representative  of  its  nonsuper- 
visory  production  and  maintenance  employees  and 
that  approximately  80  percent  of  the  employees 
had  signed  cards  authorizing  the  Union  to  bargain 
collectively  for  them,  embarked  upon  a  campaign 
to  wean  the  employees  away  from  their  chosen  rep- 
resentative. The  testimony  upon  which  this  finding 
is  based  rests  mainly,  but  not  solely,  upon  that  of 
Respondent's  managerial  personnel  and  its  other 
responsible  representatives.  Thus,  it  is  admitted 
that  the  foreman,  upon  instructions  from  Young, 
queried  the  employees  about  their  activities  and 
sympathies  for  the  Union.  By  such  questioning,  in 
the  setting,  the  conditions,  the  methods,  the  inci- 
dents, as  disclosed  by  the  credited  evidence.  Re- 
spondent invaded  an  area  guaranteed  to  be  exclu- 
sively the  concern  of  the  employees,  for  inherent 
in  the  very  nature  of  an  employee's  statutory  right 
to  organize  is  the  accompanying  right  to  privacy  in 
its  enjoyment,  free  from  employer  intermeddling 
or  intrusion.^ 


'  N.L.R.B.  V.  Syracuse  Color  Press,  Inc.,  209  F. 
2d  596  (C.A.  2)  ;  H.  J.  Heinz  Co.  v.  KL.R.B.,  311 
U.S.  514;  N.L.R.B.  v.  Deena  Products  Company, 
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Respondent  well  knew,  at  the  time  it  circulated 
the  affidavit  on  December  4  and  5,  that  there  ex- 
isted a  real  question  concerning  the  representation 
of  certain  of  its  employees  for  it  had  been  advised 
by  the  Board  of  the  filing  of  the  representation 
petition  and  of  the  Union's  showing  of  substantial 
interest.  The  Congress  has  clothed  the  Board  with 
the  exclusive  power  to  investigate  and  determine 
representatives  for  the  purposes  of  collective  bar- 
gaining. In  the  exercise  of  this  power,  the  Board 
usually  makes  such  determination,  after  a  proper 
hearing  and  at  a  proper  time,  by  permitting  em- 
ployees freely  to  select  their  bargaining  represent- 
ative by  secret  ballot.  In  this  case,  however.  Re- 
spondent elected  to  disregard  the  orderly  proce- 
dure set  up  by  the  Board  under  the  Act  and  arro- 
gated to  itself  the  resolution  of  the  representation 
question. 

Relying  heavily  on  Globe  Iron  Foundry,  112 
NLRB  1200,  Respondent  seeks  to  defend  its  circu- 
lation of  the  affidavit  as  a  proper  procedure  to 
bring  to  the  Board's  attention  its  claim  that  the 
cards  submitted  by  the  Union  to  the  Board  were 
not  signed  by  its  employees  or,  in  the  alternative, 
if  its  employees,  in  fact,  had  signed  the  cards  the 

195  F.  2d  330  (C.A.  7)  ;  N.L.R.B.  v.  Laister-Kauf- 
man  Aircraft  Corp.,  144  F.  2d  9  (C.A.  8) ;  N.L.R.B. 
V.  Chautauqua  Hardware  Corp.,  192  F.  2d  492  (C.A. 
2) ;  N.L.R.B.  v.  Brezner  Tanning  Co.,  141  F.  2d  62 
(C.A.  1);  N.L.R.B.  V.  National  Plastic  Products 
Co.,  175  F.  2d  755  (C.A.  4);  N.L.R.B.  v.  Valley 
Mould  &  Iron  Corp.,  116  F.  2d  760  (C.A.  7); 
N.L.R.B.  V.  LaSalle  Steel  Co.,  178  F.  2d  829  (C.A. 
7). 
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employees  were  not  aware  of  their  purport.  That 
case  is  distinguishable  from  the  present  one.  Here, 
Respondent  first  interrogated  its  employees  as  to 
Union  matters,  then  polled  the  employees  as  to 
their  union  affiliations  and  sympathies.  Even  though 
Respondent's  purpose  in  the  interrogation  and  the 
subsequent  polling  of  the  employees  may  have  been 
intended,  as  Respondent  contends,  merely  to  bring 
to  the  Board's  attention  Respondent's  doubts  that 
its  employees  desired  to  be  represented  by  the 
Union  the  interrogation  and  the  subsequent  polling, 
under  all  the  circumstances  here  present,  extended 
beyond  the  permissible  limits  of  employer  interro- 
gation." 

Upon  the  entire  record  in  the  case,  the  under- 
signed is  convinced,  and  finds,  that  by  the  interro- 
gation of  its  employees,  including  the  polling.  Re- 
spondent violated  Section  8  (a)   (1)  of  the  Act. 

IV.  The  effect  of  the  unfair  labor 
practices  upon  commerce 
The  activities  of  Respondent,  set  forth  in  Sec- 
tion III  above,  occurring  in  connection  with  its 
operations,  described  in  Section  I  above,  have  a 
close,  intimate,  and  substantial  relation  to  trade, 
traffic,  and  commerce  among  the  several  States,  and 
such  of  them  as  have  been  found  to  constitute  un- 
fair labor  practices,  tend  to  lead  to  labor  disputes 
burdening  and  obstructing  commerce  and  the  free 
floAv  of  commerce. 


"  Polling  of  employees  regarding  their  union  af- 
filiations or  sjnnpathies,  is  akin  to  interrogation. 
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V.   The  remedy 

Having  found  that  Respondent  has  engaged  in 
unfair  labor  practices,  violative  of  Section  8  (a) 
(1)  of  the  Act,  it  will  be  reconnnended  that  it 
cease  and  desist  therefrom  and  take  certain  affirm- 
ative action  designed  to  effectuate  the  policies  of 
the  Act. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  record  as  a  whole,  the  undersigned 
makes  the  following: 

Conclusions  of  Law 

1.  California  Compress  Company,  Inc.,  Fresno, 
California,  is  engaged,  and  during  all  times  mate- 
rial was  engaged,  in  commerce  within  the  meaning 
of  Section  2  (6)  and  (7)  of  the  Act. 

2.  International  Longshoremen's  and  Warehouse- 
men's Union  is  a  labor  organization  within  the 
meaning  of  Section  2  (5)  of  the  Act. 

3.  By  polling  or  interrogating  its  employees  as 
to  whether  they  desired  to  be  represented  by  the 
Union,  Respondent  has  engaged  in,  and  is  engaging 
in,  unfair  labor  practices  within  the  meaning  of 
Section  8  (a)  (1)  of  the  Act. 

4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  within  the  meaning  of  Section 
2  (6)  and  (7)  of  the  Act. 

Recommendations 
Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law,  and  upon  the  record  as  a 
whole,  the  undersigned  recommends  that  Califor- 
nia Compress  Company,  Inc.,  Fresno,  California,  its 
officers,  agents,  successors,  and  assigns,  shall : 
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1.  Cease  and  desist  from: 

(a)  Polling  or  interrogating  its  employees  as  to 
whether  they  desire  to  be  represented  by  Intema- 
tional  Longshoremen's  and  Warehousemen's  Union, 
or  interrogating  its  employees  in  any  other  manner 
concerning  their  membership  in,  or  other  activities 
on  behalf  of  that  or  any  other  labor  organization, 
in  any  manner  constituting  interference,  restraint, 
or  coercion  in  violation  of  Section  8  (a)  (1)  of 
the  Act; 

(b)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

2.  Take  the  following  affirmative  action  which 
the  undersigned  finds  will  effectuate  the  policies  of 
the  Act: 

(a)  Post  at  its  plant  in  Fresno,  California,  copies 
of  the  notice  attached  hereto  marked  "Appendix 
A."  Copies  of  said  notice,  to  be  furnished  by  the 
Regional  Director  for  the  Twentieth  Region,  shall, 
after  being  duly  signed  by  Respondent's  represent- 
ative, be  posted  for  sixty  (60)  consecutive  days 
thereafter  in  conspicuous  places,  including  all 
places  where  notices  to  employees  customarily  are 
posted.  Reasonable  steps  shall  be  taken  by  Re- 
spondent to  insure  that  said  notices  are  not  altered, 
defaced,  or  covered  by  any  other  material; 

(b)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region,  in  writing,  within  twenty  (20)  days 
from  the  receipt  of  this  Intermediate  Report  and 
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Recommended   Order  what  steps  Respondent  has 
taken  to  comply  therewith. 

It  is  further  recommended  that  unless  within 
twenty  (20)  days  from  the  date  of  the  receipt  of 
this  Intermediate  Report  and  Recommended  Order 
the  Respondent  notifies  said  Regional  Director  that 
it  will  comply  with  the  foregoing  recommendations, 
the  Board  issue  an  order  requiring  Respondent 
to  take  the  aforesaid  action. 

Dated  this  . . .  day  of  May  1958. 

/s/  HOWARD  MYERS, 
Trial  Examiner. 

APPENDIX  "A" 

Notice  to  All  Employees:  Pursuant  to  the  Recom- 
mendations of  a  Trial  Examiner  of  the  Na- 
tional Labor  Relations  Board,  and  in  order  to 
effectuate  the  policies  of  the  National  Labor 
Relations  Act,  we  hereby  notify  our  employees 
that: 

We  Will  Not  poll  or  interrogate  our  employees 
as  to  whether  they  desire  to  be  represented  by  In- 
ternational Longshoremen's  and  Warehousemen's 
Union,  nor  will  we  interrogate  our  employees  in 
any  manner  concerning  their  membership  in,  or 
other  activities  on  behalf  of  that  or  any  other  labor 
organization,  in  a  manner  constituting  interference, 
restraint  or  coercion  in  violation  of  Section  8  (a) 
(1)  of  the  Act. 

We  Will  Not  in  any  like  or  related  manner  inter- 
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fere  wdth,  restraint  or  coerce  our  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

California  Compress  Company,  Inc. 
(Employer) 

Dated 

By 

(Representative)     (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-CA-1366 

CALIFORNIA  COMPRESS  COMPANY,  INC. 
and  INTERNATIONAL  LONGSHORE- 
MEN'S AND  WAREHOUSEMEN'S  UNION 

DECISION  AND  ORDER 

On  May  5,  1958,  Trial  Examiner  Howard  Myers 
issued  his  Intermediate  Report  in  the  above-entitled 
proceeding,  finding  that  the  Respondent  had  en- 
gaged in  and  was  engaging  in  certain  unfair  labor 
practices  and  recommending  that  it  cease  and  de- 
sist therefrom  and  take  certain  affimiative  action, 
as  set  forth  in  the  copy  of  the  Intermediate  Re- 
port attached  hereto.  Thereafter,  the  Respondent 
filed  exceptions  to  the  Intennediate  Report,  and  a 
supporting  brief. 
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Pursuant  to  the  provisions  of  Section  3  (b)  of 
the  Act,  the  Board  has  delegated  its  powers  in 
connection  with  this  case  to  a  three-member  panel. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions  and  brief,  and 
the  entire  record  in  the  case,  and  hereby  adopts 
the  findings,  conclusions,  and  recommendations  of 
the  Trial  Examiner,  as  modified  herein. 

We  agree  with  the  Trial  Examiner  that  the  Re- 
spondent violated  iSection  8  (a)   (1)  of  the  Act. 

In  so  concluding  we  note  that  the  Employer's 
interrogation  and  polling  of  employees  was  ac- 
companied in  a  number  of  instances,  by  threats  of 
loss  of  employment  if  the  Union  were  successful 
in  its  organizational  campaign.  Accordingly,  we 
find  that  the  purpose  of  the  interrogation  and  poll- 
ing in  such  context  was  to  undermine  the  Union, 
and  not,  as  Respondent  contends,  to  gather  evi- 
dence to  assist  the  Board  in  determining  the  au- 
thenticity of  the  showing  of  interest  made  by  the 
Union  in  its  representation  case.  Under  all  the 
circumstances,  the  Employer's  interrogation  and 
polling  constitute  interference,  restrain,  and  coer- 
cion within  the  meaning  of  Section  8  (a)  (1)  of 
the  Act.^ 


'Blue  Flash  Express,  Inc.,  109  NLRB  591,  593; 
Mid-South  Manufacturing  Co.,  Inc.,  120  NLRB  No. 
39.  In  the  absence  of  exceptions  to  the  failure  of 
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Order 
Upon  the  entire  record  herein,  and  pursuant  .to 
Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  Respondent,  Califor- 
nia Compress  Company,  Inc.,  Fresno,  California, 
its  officers,  agents,  successors,  and  assigns,  shall: 

1.  Cease  and  desist  from : 

(a)  InteiTogating  or  polling  its  employees  re- 
garding their  union  activities,  affiliations,  or  sym- 
pathies in  a  manner  constituting  interference,  re- 
straint, or  coercion  in  violation  of  Section  8  (a)  (1) 
of  the  Act; 

(b)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Post  at  its  plant  in  Fresno,  California,  copies 
of  the  notice  attached  hereto  marked  "Appendix".* 

the  Trial  Examiner  to  find  the  threats  of  loss  of 
employment  to  be  a  violation  of  the  Act,  we  will 
make  no  such  finding  herein. 

^  In  the  event  that  this  Order  is  enforced  by  a 
decree  of  a  United  States  Court  of  Appeals,  the 
notice  shall  be  amended  by  substituting  for  the 
words  "Pursuant  to  a  Decision  and  Order"  the 
words  "Pursuant  to  a  Decree  of  the  United  States 
Court  of  Appeals,  Enforcing  an  Order." 


Calif 07iiia  Compress  Company,  Inc.  35 

Copies  of  said  notice  to  be  furnished  by  the  Re- 
gional Director  for  the  Twentieth  Region,  shall, 
after  being  duly  signed  by  Respondent's  represent- 
ative, be  posted  by  the  Respondent  immediately 
upon  receipt  thereof  and  maintained  by  it  for  sixty 
(60)  consecutive  days  thereafter  in  conspicuous 
places,  including  all  places  where  notices  to  em- 
ployees customarily  are  posted.  Reasonable  steps 
shall  be  taken  by  Respondent  to  insure  that  said 
notices  are  not  altered,  defaced,  or  covered  by  any 
other  material; 

(b)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region,  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  as  to  the  steps  the  Respond- 
ent has  taken  to  comply  herewith. 

It  Is  Further  Ordered  that  the  complaint  be,  and 
it  hereby  is,  dismissed  insofar  as  it  alleges  unfair 
labor  practices  not  found  to  have  been  committed 
herein. 

Dated:  Washington,  D.  C,  October  16,  1958. 

BOYD  LEEDOM,  Chairman, 
PHILIP  RAY  RODCERS,  Member, 
JOSEPH  ALTON  JENKINS, 
Member, 
[Seal]         National  Labor  Relations  Board. 
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APPENDIX 

Notice  to  All  Employees:  Pursuant  to  a  Decision 
and  Order  of  the  National  Labor  Relations 
Board,  and  in  order  to  effectuate  the  policies  of 
the  National  Labor  Relations  Act,  as  amended, 
we  hereby  notify  our  employees  that: 

We  Will  Not  interrogate  or  poll  our  employees 
regarding  their  union  activities,  affiliations,  or  sym- 
pathies in  a  manner  constituting  interference,  re- 
straint, or  coercion  in  violation  of  Section  8  (a) 
(1)  of  the  Act. 

We  Will  Not  in  any  like  or  related  manner  in- 
terfere with,  restrain,  or  coerce  our  employees  in 
the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act. 

California  Compress  Company,  Inc. 
(Employer) 

Dated 

By 

(Representative)     (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

CALIFORNIA   COMPRESS    COMPANY,  INC., 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its 
Executive  Secretary,  duly  authorized  by  Section 
102.92,  Rules  and  Regulations  of  the  National  La- 
bor Relations  Board — Series  7,  hereby  certifies  that 
the  documents  annexed  hereto  constitute  a  full  and 
accurate  transcript  of  the  entire  record  of  a  pro- 
ceeding had  before  said  Board  and  known  upon  its 
record  as  Case  No.  20-CA-1366.  Such  transcript  in- 
cludes the  pleadings  and  testimony  and  evidence 
upon  which  the  order  of  the  Board  in  said  pro- 
ceeding was  entered,  and  includes  also  the  find- 
ings and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached 
hereto  are  as  follows: 

1.  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  Howard  Myers  on  March 
18  and  19,  1958,  together  with  all  exhibits  intro- 
duced in  evidence,  also  rejected  exhibit. 

2.  Copy  of  Trial  Examiner  Howard  Myers'  In- 
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termediate  Rei>ort  and  Recommended  Order  dated 
May  5,  1958  (annexed  to  item  4  hereof). 

3.  Respondent's  exceptions  to  the  Intermediate 
Report  received  June  13,  1958. 

4.  Copy  of  Decision  and  Order  issued  by  the  Na- 
tional Labor  Relations  Board  on  October  16,  1958, 
with  Intermediate  Report  attached  thereto. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being 
thereunto  duly  authorized  as  aforesaid,  has  here- 
unto set  his  hand  and  affixed  the  seal  of  the  Na- 
tional Labor  Relations  Board  in  the  city  of  Wash- 
ington, District  of  Columbia,  this  12th  day  of  May, 
1959. 

[Seal]        /s/  FRANK  M.  KLEILER, 

Executive  Secretary,  National 
Labor  Relations  Board. 


[Endorsed]:  No.  16422.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  California  Compress 
Company,  Inc.,  Respondent.  Transcript  of  the  Rec- 
ord. Petition  to  Enforce  an  Order  of  the  National 
Labor  Relations  Board. 

Filed:  May  18,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  16422 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

CALIFORNIA   COMPRESS   COMPANY,   INC., 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN  OR- 
DER OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.,  as 
amended  by  72  Stat.  945),  hereinafter  called  the 
Act,  respectfully  petitions  this  Court  for  the  en- 
forcement of  its  Order  against  Respondent,  Cali- 
fornia Compress  Company,  Inc.,  Fresno,  Califor- 
nia, its  officers,  agents,  successors,  and  assigns.  The 
proceeding  resulting  in  said  Order  is  known  upon 
the  records  of  the  Board  as  Case  No.  20-CA-1366. 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  California  corporation  en- 
gaged in  business  in  the  State  of  California  within 
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this  judicial  circuit  where  the  unfair  labor  prac- 
tices occurred.  This  Court  therefore  has  jurisdic- 
tion of  this  petition  by  virtue  of  Section  10  (e)  of 
the  National  Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  in  October  16,  1958,  duly 
stated  its  findings  of  fact  and  conclusions  of  law, 
and  issued  an  Order  directed  to  the  Respondent, 
its  officers,  agents,  successors,  and  assigns.  On  the 
same  date,  the  Board's  Decision  and  Order  was 
served  upon  Respondent  by  sending  a  copy  thereof 
postpaid,  bearing  Government  frank,  by  registered 
mail,  to  Respondent's  counsel.  ^ 

(3)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is 
certifying  and  filing  with  this  Court  a  transcript 
of  the  entire  record  of  the  proceeding  before  the 
Board  upon  which  the  said  Order  was  entered, 
which  transcript  includes  the  pleadings,  testimony 
and  evidence,  findings  of  fact,  conclusions  of  law, 
and  the  Order  of  the  Board  sought  to  be  enforced. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  the  Respond- 
ent and  that  this  Court  take  jurisdiction  of  the 
proceeding  and  of  the  questions  determined  therein 
and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence,  and  the  proceedings  set  forth  in  the 
transcript  and  upon  the  Order  made  thereupon  a 
decree  enforcing  in  whole  said  Order  of  the  Board 
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and  requiring  Respondent,  its  officers,  agents,  suc- 
cessors, and  assigns  to  comply  therewith. 

Dated  at  Washington,  D.   C,   this  2nd   day  of 
April,  1959. 

/s/  THOMAS  J.  McDERMOTT, 

Associate  General  Counsel,  National 
Labor  Relations  Board. 

[Endorsed] :  Filed  April  6, 1959.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  FOR  ENFORCE- 
MENT OF  AN  ORDER  OF  THE  NA- 
TIONAL   LABOR    RELATIONS    BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Now  comes  the  respondent  in  the  above  entitled 
action. 

The  respondent,  pursuant  to  the  National  Labor 
Relations  Act,  files  this  answer  to  petition  for  en- 
forcement of  the  National  Labor  Relations  Board 
order  issued  by  the  Board  against  respondent  and 
requests  that  said  order  be  set  aside  or  modified 
and  that  the  request  for  enforcement  be  denied. 

I. 

The  respondent  admits  the  allegations  in  para- 
graph 1  of  petitioner's  application  for  enforcement. 
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n. 

Answering  the  allegations  contained  in  paragraph 
2  the  respondent  admits  that  the  National  Labor 
Relations  Board  (herein  referred  to  as  Board) 
made  its  findings  of  fact,  conclusions  of  law,  and 
order  on  October  16,  1958,  directed  to  the  respond- 
ent, its  officers,  agents,  successors  and  assigns,  and 
the  service  thereof,  and,  except  as  herein  admitted, 
denies  each  and  every,  all  and  singular,  the  re- 
maining allegations  therein  contained. 

III. 

The  respondent,  California  Compress  Company, 
Inc.,  in  further  answer  to  the  petition  filed  herein 
by  the  Board  for  enforcement  of  its  order  entered 
in  said  proceeding  of  the  Board  known  as  20-CA- 
1366  respectfully  represents: 

(a)  That  said  order  was  entered  by  the  Board 
on  hearsay  and  inference,  and  respondent  further 
respectfully  submits  that  the  order  issued  herein 
is  not  based  upon  the  preponderance  of  proper  and 
legal  evidence  and  that  the  findings  of  fact  and 
conclusions  of  law  are  contrary  to  the  credible  evi- 
dence when  the  entire  record  is  considered.  In  this 
connection  the  respondent  alleges  that  there  is  no 
substantial  evidence  in  the  record  to  sustain  the 
findings  that  the  respondent,  its  agents,  servants 
or  employees,  violated  Section  8(a)(1),  or  any  other 
provision,  of  the  National  Labor  Relations  Act. 

(b)  That  said  Board's  order  is  arbitrary  and 
capricious,  constitutes  an  abuse  of  discretion,  and 
exceeds  the  powers  vested  in  the  Board. 
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(c)  That  said  Board,  despite  respondent's  ex- 
ceptions to  the  intermediate  report  and  recom- 
mended order,  has  failed  and  refused  to  find  that 
respondent  has  not  engaged  in  acts  constituting 
unfair  labor  practices  within  the  meaning  of  the 
National  Labor  Relations  Act. 

(d)  That  said  order,  imless  vacated,  will  impose 
restraints  upon  respondent  which  are  violative  of 
the  right  of  free  speech  guaranteed  by  the  First 
Amendment  of  the  United  States  Constitution  and 
Section  8(c)  of  the  Labor-Management  Relations 
Act. 

(e)  That  the  respondent  was  denied  due  process 
of  law  by  the  Board  and  at  the  hearing  of  the 
charges  brought  by  the  Board,  in  that: 

(1)  The  complaint  and  notice  of  hearing  issued 
by  the  Board  and  served  upon  the  respondent  failed 
to  set  out  concisely  and  failed  to  designate  with 
particularity  the  acts  or  omissions  alleged  as  un- 
la^vful  and  did  fail  to  set  forth  the  charges  in  such 
manner  that  persons  of  reasonable  intelligence 
could  ascertain  the  acts  or  omissions  charged; 

(2)  The  evidence  adduced  at  the  hearing  which 
forms  the  basis  of  the  decision  of  the  Board  was 
not  responsive  to  the  complaint  and  notice  of  hear- 
ing or  the  issues  framed  by  the  pleadings,  which 
said  evidence  was  received  over  objection  and  re^ 
tained  in  the  record  over  motion  to  strike;  and 
that  respondent  by  the  complaint  and  notice  of 
hearing  had  no  knowledge  of  the  acts  or  omissions 
charged  and  was  not  afforded  by  the  complaint  an 
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opportunity  to  defend  itself  against  said  acts  or 
omissions  which  formed  the  basis  of  the  award. 

Wherefore,  respondent  prays  that  the  Court 
make  and  enter  its  decree  dismissing  said  pro- 
ceedings. 

AVERY,  MEUX  &    GALLAGHER, 
TOTY  &   QUINLAN, 
/s/  By  PAUL  K.  DOTY, 

Attomeys  for  Respondent. 

[Endorsed]:  Filed  April  25,  1959.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
PETITIONER  INTENDS   TO   RELY 

In  this  proceeding,  petitioner  National  Labor  Re- 
lations Board  will  rely  upon  the  following  point: 

Substantial  evidence  on  the  record  considered 
as  a  whole  supports  the  Board's  conclusion  that 
respondent  interfered  with,  restrained,  and  coerced 
its  employees  in  violation  of  Section  8  (a)  (1)  of 
the  Act. 

Dated  at  Washington,  D.  C,  this  12th  day  of 
May,  1959. 

/s/  MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel,  National 
Labor  Relations  Board. 

[Endorsed] :  Filed  May  15, 1959.  Paul  P.  O'Brien, 
Clerk. 
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Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  No.  20-CA-1366 

In  the  Matter  of:  California  Compress  Company, 
Inc.,  and  International  Longshoremen's  and 
Warehousemen's  Union. 

TRANSCRIPT  OF  PROCEEDINGS 

Room  210,  City  Hall,  2326  Fresno  Street,  Fresno, 
California,  Tuesday,  March  18,  1958. 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  10:00  o'clock  a.m. 

Before :  Howard  Myers,  Trial  Examiner. 

Appearances:  Robert  M.  Yeates,  830  Market 
Street,  San  Francisco,  California,  appearing  on 
behalf  of  the  G-eneral  Counsel,  National  Labor  Re- 
lations Board.  Avery,  Meux  and  Gallagher,  by 
Kenneth  G.  Avery,  605  Security  Bank  Building, 
Fresno,  California,  appearing  on  behalf  of  Re- 
spondent California  Compress  Co.,  Inc.  Doty,  Evans 
&  Quinlan,  by  Paul  K.  Doty,  Suite  415  T.  W.  Pat- 
terson Building,  Fresno,  California,  appearing  on 
behalf  of  Respondent  California  Compress  Co.,  Inc. 
Gladstein,  Anderson,  Leonard  &  Sibbett,  by  Nor- 
man Leonard,  240  Montgomery  Street,  San  Fran- 
cisco, California,  appearing  on  behalf  of  the  Charg- 
ing Party,  International  Longshoremen's  and  Ware- 
housemen's Union.  [2]* 


♦  »  «  *  * 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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Trial  Examiner:  Mr.  Yeates,  have  you  any  mo- 
tions addressed  to  the  pleadings'? 

Mr.  Yeates:  Yes,  I  have.  I  would  like  to  make 
a  motion  to  amend  paragraph  6  of  the  pleading  to 
delete  the  name  Charles  Coons,  spelled  C-o-o-n-s, 
[8]  inasmuch  as  the  Charles  Coons  referred  to  is 
the  same  party  referred  to  beforehand  in  the  same 
paragraph  as  C.  H.  Kulins.  They  are  one  and  the 
same  person. 

Trial  Examiner:    Any  objections,  Gentlemen? 

Mr.  Doty:    No  objection. 

Mr.  Avery:    No  objection. 

Trial  Examiner:  There  being  no  objection,  the 
motion  is  granted. 

Have  you  any  other  motions? 

Mr.  Yeates:  Yes.  Also  under  section  102.20  I 
would  like,  under  the  Board's  rules,  that  the  fol- 
lowing paragraphs  of  the  complaint  be  admitted 
and  deemed  as  true  by  the  Trial  Examiner  for  the 
reason  that  the  answer  has  failed  to  deny  the  ap- 
plication. The  paragraphs  referred  to  are  1,  2,  3, 
4,  5  and  6  as  amended. 

Trial  Examiner:     Any  objection? 

Mr.  Doty:    No  objection. 

Mr.  Avery:    No  objection. 

Trial  Examiner:  The  motion  is  granted  with- 
out an  objection. 

Any  other  objections,  Mr.  Yeates?  [9] 

Mr.  Yeates:    No,  sir.  [10] 
*  *  *  *  * 

Mr.  Avery:  Mr.  Trial  Examiner,  may  I  also 
call  your  attention  to  paragraph  "b"  of  paragraph 
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7 — subsection  "b"  of  paragraph  7  in  which  the 
name  Charles  Coons  also  appears.  I  don't  know 
whether  General  Counsel  had  meant  to  amend  by- 
striking  the  name  from  that  paragraph  also. 

Trial  Examiner:  Well,  is  Coons,  C-o-o-n-s,  and 
[11]  Charles  Kuhns,  K-u-h-n-s,  one  and  the  same 
person  ? 

Mr.  Avery:    There  is  no  Charles  C-o-o-n-s. 

Mr.  Yeates:  Yes.  The  name  Charles  Coons, 
C-o-o-n-s,  in  that  paragraph  should  be  stricken  to 
conform  with  paragraph  6. 

Trial  Examiner:     Any  objection? 

Mr.  Doty:     No  objection. 

Mr.  Avery:    No  objection. 

Trial  Examiner:  There  being  no  objection,  the 
motion  is  granted. 

Are  there  any  other  motions,  gentlemen,  at  this 

time? 

(No  response.) 
***** 

ABRAHAM  CANTY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
Trial  Examiner:    What  is  your  name,  sir? 
The  Witness:    Abraham  Canty. 
Trial  Ex^aminer:     How  do  you  spell  your  last 
name? 

The  Witness:     C^a-n-t-y. 

Trial  Examiner:    And  where  do  you  live?  [12] 
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(Testimony  of  Abraham  Canty.) 
The  Witness:    226  West  Chandler. 
Trial  Examiner:    Fresno? 

The  Witness:    Fresno. 

♦  *  *  *  * 

Q.     (By  Mr.  Yeates)  :    What  is  your  present  em- 
ployment? A.     California  Compress. 
Q.    How  long  have  you  worked  there? 

A.     About  since  1951. 

*  *  ^  *  * 

Q.     Who  is  the  supervisor  over  you? 

A.     Don  Robinson.  [13] 
«  *  »  *  * 

Q.  Mr.  Canty,  have  you  ever  been  present  at 
the  company  when  any  of  the  supervisors  of  the 
•company  who  you  know  as  supervisors  by  name 
made  any  statements  to  you  or  to  other  employees 
concerning  union  activities  of  the  employees?  [14] 

A.     I  have. 

Q.  Do  you  recall  when  the  first  incident  of  any 
such  statement  took  place? 

A.  The  first  time  was  when  Mr.  Young  came 
in  the  smoke  room. 

Q.  What  date  was  that,  or  what  month,  if  you 
know? 

A.  That  was  around  November  sometime.  I 
don't  know  the  day  or  the  date. 

Q.     In  what  year  was  that?  Was  that  last  year? 

A.  1957.  No,  let's  see.  No,  that  was  this  year. 
It  was  in  November. 

Q.     1957?  A.     That's  right. 
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Trial  Examiner:  What  is  Mr.  Young's  first 
name  ? 

The  Witness:     Larry. 

Q.     (By  Mr.  Yeates) :    Is  that  Lawrence  Young? 

A.     Larry. 

Q.     You  know  him  as  Larry  Young? 

A.     Yes,  sir. 

Q.     What  time  of  day  was  this? 

A.     Three  o'clock  smoke  period. 

Q.     And  where  were  you  at  the  time? 

A.     In  the  smoke  room. 

Q.  What  statements,  if  any,  did  he  make  to  the 
employees  at  that  time? 

A.  Well,  when  he  came  in,  he  said,  "I  heard 
you  guys  wanted  a  imion."  [15]  And  he  wanted  to 
know  what  the  union  could  do  for  us  that  we 
wasn't  already  getting.  No  one  said  a  word. 

And  so  he  said,  "If  any  of  you  fellows  got  any 
beef,  come  to  me  and  talk  to  me."  He  said,  "I 
won't  charge  you  nothing."  He  said,  "Why  do  you 
want  to  get  someone  to  represent  you  and  pay 
them?" 

No  one  still  said  nothing.  And  when  he  got  ready 
to  leave,  he  said,  "Is  everybody  happy?"  And  no- 
body said  nothing. 

And  he  said,  "If  any  of  you  guys  have  any  beef 
whatever,  you  come  to  me  and  I  will  be  glad  to 
talk  it  over  with  you  at  any  time." 

Trial  Examiner:  How  many  employees  were 
there  at  that  time? 

The  Witness:    Oh,  about  forty  or  fifty. 
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Trial  Examiner:  Ajid  what  was  Mr.  Young's  job 
at  that  time,  as  far  as  you  know? 

The  Witness:     Superintendent. 

Q.  (By  Mr.  Yeates) :  Were  any  further  state- 
ments made  by  Mr.  Young  to  you  at  that  time"? 

A.    No. 

Q.  Was  there  any  reference  to  signature  cards 
by  the  employees'? 

A.  Well,  he  said,  "There  was  some  fifty  guys 
that  signed  up  with  the  union."  And  at  that  time 
there  was  only  fifty-eight  men  on  the  payroll  and 
some  fifty  had  signed  cards,  and  he  said  he  would 
find  out  who  they  were.   [16] 

Q.  Where  were  you  from  Mr.  Young  at  that 
time?  How  far  from  Mr.  Young  were  you  when 
he  made  that  statement? 

A.    Well,  about  from  me  to  where  you  are. 

Trial  Examiner:    About  how  far  is  that? 

The  Witness:    About  two  yards. 

Q.  (By  Mr.  Yeates) :  You  would  say  about 
twelve  feet  or  so,  ten  feet? 

A.     Something  like  that. 

Q.  That  is  what  I  would  estimate  my  distance 
from  you  is.  A.     Yes,  sir. 

Q.  Were  any  further  statements  made  by  Mr. 
Young  to  the  employees  at  that  time  that  you  know 
of?  A.     Not  that  I  know  of. 

Mr.  Yeates:  Could  I  have  this  marked  for  iden- 
tification, please,  as  General  Counsel's  2.  [17] 

*     *     *    *     •X- 

Q.     (By  Mr.  Yeates) :     Mr.  Canty,  I  am  going 
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to  hand  you  what  has  been  marked  for  identifica- 
tion as  General  CounseFs  Exhibit  2  and  ask  you 
to  look  at  this  document,  which  is  a  photostatic 
copy  of  the  original,  and  see  if  you  have  ever  seen 
such  a  document  before. 

A.     I  have  seen  this  before. 

Q.  And  where  did  you  see  this  document  the 
first  time? 

A.     This  is  the  document  Mr.  Kuhns  had. 

Q.     Mr.  Kuhns?  A.    Yes. 

Q.  And  will  you  state  the  circumstances  of  your 
seeing  it  and  what,  if  any,  statements  were  made 
to  you  regarding  the  document,  Greneral  Counsel's 
No.  2,  by  Mr.  Kuhns? 

A.  Well,  I  went  in  the  office.  He  called  me  in 
the  office,  and  he  had  it  in  there. 

Trial  Examiner:    Who  is  "he"? 

The  Witness:  Charlie  Kuhns.  And  he  told  me 
he  had  a  petition  that  he  wanted  to  sign,  and  I 
asked  him  for  what,  and  he  said  the  fellows  didn't 
want  no  union,  and  I  told  him  I  didn't  want  to 
sign  it.  And  then  Robinson  said 

Q.  (By  Mr.  Yeates)  :  Is  this  Mr.  Robinson  your 
supervisor  ?  A.     Yes. 

Q.    All  right.  Go  ahead. 

A.  He  said,  "If  you  haven't  signed  one  of  these 
union  cards,  [18]  sign  then.  But  if  you  have  signed 
one  of  these  imion  cards,  don't  sign  it."  He  said, 
"If  you  signed  a  union  card  and  didn't  know  what 
you  was  signing,  sign  that."  So  I  told  him  I  didn't 
want  to  be  involved  either  way. 
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So  he  said 

Trial  Examiner:    Who  said  this? 

The  Witness:  Then  Kiihns  said,  "Well,  the  ma- 
jority signed  it  already."  So  he  pointed  out  sev- 
eral names  to  me.  I  saw  the  name  of  Shirley  Rich- 
ardson, Bonnie  Merritts.  Those  was  the  only  two 
men  that  signed  it  that  knew  what  they  was  signing. 

Trial  Examiner:     Signed  what? 

The  Witness:  The  union  card.  I  said,  "Well,  if 
I  didn't  sign  the  union  card,  why  should  I  sign 
that?  I  don't  want  to  be  in  bad  with  the  company 
and  be  in  bad  with  the  union.  If  the  union  has  an 
election,  they  can  get  back  at  me." 

Then  he  said,  "Well,  there  won't  be  no  election." 
He  said 

Trial  Examiner:    Who? 

The  Witness:  Charlie  Kuhns.  He  said,  "Well, 
the  best  thing  for  you  to  do  is  sign  this  because 
there's  not  going  to  be  no  election.  You  have  been 
with  us  a  long  time  and  we  would  hate  to  see  you 
go."  So  I  signed  it. 

Q.  (By  Mr.  Yeates)  :  Who  made  that  statement 
to  you?  A.     Charlie  Kuhns. 

Trial  Examiner:  Who  was  there  besides  you 
and  Mr.  Kuhns  and  Mr.  Robinson?  [19] 

The  Witness:  Well,  several  more  came  in.  Let 
me  see.  Benny  Walls  was  one  of  them.  I  don't  re- 
call all  of  them  that  came  in. 

Q.  (By  Mr.  Yeates) :  Did  he  make  any  refer- 
ence to  the  company? 

Trial  Examiner:    Who  is  "he"? 
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;Q.  (By  Mr.  Yeates) :  Mr.  Kuhns  or  Mr.  Rob- 
inson, did  they  make  any  reference  to  your  position 
with  the  company  if  you  signed  or  did  not  sign  the 
document  in  question? 

A.  Well,  Charlie  Kuhns  said  if  I  didn't  sign 
it,  I  would  be  in  bad  with  the  company.  That  was 
all,  and  so  I  signed  it. 

Q.     And  you  then  signed  Greneral  Counsel's  pro- 
posed Exhibit  No.  2?  A.     Yes.  [20] 
***** 

Q.  All  right.  Now,  after  you  signed  the  Gen- 
eral Counsel's  Exhibit  No.  2,  was  anything  else 
said  to  you  by  either  Mr.  Kuhns  or  Mr.  Robinson? 

A.    No. 

Mr.  Yeates:    Will  you  mark  this  3- A. 
***** 

Q.  (By  Mr.  Yeates) :  I  am  going  to  hand  you 
what  has  been  marked  General  Counsel's  Exhibit 
No.  3-A  for  identification,  and  I  will  ask  you  to 
look  at  this,  which  is  stated  to  be  an  application 
of  the  International  Longshoremen's  and  Ware- 
housemen's Union,  and  there  is  a  signature  appear- 
ing on  there  of  Abraham  Canty,  dated  8/12/57, 
and  I  will  ask  you  if  you  can  identify  that  sig- 
nature. A.    Yes. 

Q.     And  the  date?  A.     Yes. 

Q.  Now,  is  this  signature  appearing  on  this 
General  Counsel's  3-A  your  signature?  [21] 

A.    My  signature. 

Q:     And  the  date  of  8/12/57?  A.     Yes. 

Q.     Do  you  know  by  whom  the  date  was  affixed? 
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A.  No,  I  don't  know  about  the  date.  I  can't 
recall  the  date.  I  don't  remember  the  date. 

Q.  Well,  do  you  know  whether  or  not  you  put 
the  date  there  yourself,  or  did  the  person  before 
whom  you  signed  it  in  front  of  put  the  date  there? 

A.     Well,  I  don't  remember. 

Trial  Examiner:  Well,  do  you  remember  when 
you  signed  it? 

The  Witness :    Yes,  I  remember  when  I  signed  it. 

Trial  Examiner:    When? 

The  Witness:    That  was  in  September. 

Trial  Examiner:    Of  what  year? 

The  Witness:    1957. 

Q'.  (By  Mr.  Yeates) :  And  did  you  know  what 
you  were  signing  at  the  time  you  signed  this  card? 

A.     The  application  for  the  union. 

:Q.  And  did  you  know  what  the  purpose  of  the 
card  was  for?  A.    Yes,  to  get  a  union. 

Q.  And  was  that  your  intention  when  you  signed 
the  card?  A.     Yes,  that's  right. 

Q.  Now,  in  your  testimony,  Mr.  Canty,  did  you 
tell  us  whether  or  not  you  had  read  this  document 
before  you  signed  it?  [22] 

A.     No,  I  didn't  read  it. 

Trial  Examiner:  What  document  are  you  refer- 
ring to? 

Mr.  Yeates:  I  am  referring  to  General  Coun- 
sel's Exhibit  No.  2. 

The  Witness:    That  I  did  not  read. 

Q.     (By  Mr.  Yeates)  :    You  did  not  read  it? 

A.     No,  sir. 
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Q.  Did  you  miderstand  the  purpose  of  this  docu- 
ment, General  Counsel's  Exhibit  No.  2? 

A.     Well,  I  didn't  understand  it.  He  said 

Trial  Examiner:    Who  is  "he"? 

The  Witness:     Mr.  Kuhns.  He  said  that  would 

be  the  papers  from  San  Francisco;  the  men  that 

didn't  want  a  union.   [23] 
***** 

DEAMOUR  REASON 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Trial  Examiner:    What  is  your  name? 

The  Witness:    Deamour  Reason. 

Trial  Examiner:    And  where  do  you  live? 

The  Witness:    I  live  at  2236  Holly. 

Trial  Examiner:    In  Fresno? 

The  Witness:    Fresno,  California.  [33] 
***** 

Q.  (By  Mr.  Yeates) :  Mr.  Reason,  were  you 
ever  approached  by  anybody  from  the  company 
with  the  document  which  has  been  marked  in  evi- 
dence as  General  Counsel's  Exhibit  No.  2? 

A.     Sure  I  was  approached  with  that. 

Q.    Where  were  you  at  the  time? 

A.  Well,  I  was — I  went  in  the  office.  They  asked 
for  me  to  come  in  there  and  sign  a  card,  sign  this 
petition,  and  I  told  them  "Yes."  [35] 

Q'.    Excuse  me  just  a  minute. 
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Do  you  remember  on  or  about  what  date  that 
was? 

A.    No,  not  exactly  the  date. 

Q.     What  month? 

A.     In  December  somewhere. 
***** 

Q.  (By  Mr.  Yeates) :  Will  you  state  what  was 
said  to  you  by  Mr.  Robinson  at  that  time? 

A.  Well,  he  told  me  that  he  had  a  list  there 
for  me  to  sign,  and  he  said,  "If  you  sign  this  list, 
we  want  you  to  understand  what  you  are  doing." 
And  so  I  didn't  sign  it.  I  went  on  back  to  work,  to 
tell  you  the  truth.  I  just  went  right  on  back  to 
work.  And  then  Mr.  Young  came  down. 

Q.     And  is  this  Plant  Superintendent  Young? 

A.  Yes.  And  he  asked  me  did  I  sign  the  list 
he  had  in  there,  [36]  and  I  told  him,  "No,  I  didn't 
sign  it." 

So  he  says,  "Well,  pretty  near  all  the  boys  have 
signed." 

I  said,  "Well,  I  know  some  of  them  haven't 
signed  your  list."  I  thought  Benny  hadn't  signed  it. 

He  said,  "Benny  already  signed  it." 

Q.     Is  this  Benny  Walls?  A.     Yes. 

Q.     Is  that  W-a-1-l-s,  Benny  Walls? 

A.  That's  right.  He  said,  "I  will  get  the  list 
and  let  you  look  it  over  and  you  can  see  who  all 
has  signed  it." 

And  I  asked  him,  "Well,  if  I  don't  sign  this  list, 
will  it  cost  me  my  job?" 

And  Mr.   Young   said,   "Well,   what   I   want   to 
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know  is  the  men  that  signed  this  union  card."  He 
said,  "If  I  knew  who  they  were,  I  would  fire  every 
one  of  them."  [37] 


***** 


Redirect  Examination 

Q.  (By  Mr.  Yeates) :  Mr.  Reason,  you  stated 
in  your  testimony  that  Mr.  Yoimg  made  a  state- 
ment referring  to  those  who  had  signed  cards. 

A.     Sure. 

Q.  Now,  in  your  testimony  earlier  you  made  a 
statement,  during  my  examination,  that  he  made  a 
statement  about  those  who  signed  this,  if  he  knew, 
signed  this  document;   is  that  right? 

A.  Yes.  He  said  he  would  get  rid  of  every  one 
of  them. 

Q.     And  did  he  make  that  conversation  at  the 

same  time  with  you?  A.     That's  right.  [62] 

***** 

BENNY  WALLS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Trial  Examiner:    What  is  your  name? 
The  Witness :    Benny  Walls. 
Trial  Examiner:    What? 
The  Witness :    Benny  Walls. 
Trial  Examiner:    How  do  you  spell  your  name? 
The  Witness:    B-e-n-n-y  W-a-1-l-s. 
Trial  Examiner:    Where  do  you  live? 
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The  Witness:    2334  South  Fruit  Street. 

Trial  Examiner:    Fresno? 

The  Witness:    Fresno.  [69] 
***** 

Trial  Examiner:    Are  you  a  lift  truck  operator? 

The  Witness:    Yes,  sir,  machine  operator. 

Q.  (By  Mr.  Yeates)  :  That  is  the  same  as  a  lift 
operator?  A.     Yes,  sir. 

Q.  Were  you  ever  around  when  any  supervisor 
for  the  company  talked  to  any  employees  of  the 
company  concerning  the  imion?  A.     Yes. 

Q.  In  your  work,  Mr.  Walls,  does  it  take  you 
into  the  yard  ? 

A.    Well,  I'm  all  over,  to  tell  you  the  truth. 

Q.  Well,  in  your  work,  what  was  the  first  time, 
if  any,  statements  were  made  to  you  concerning  the 
union? 

A.  Well,  I  heard  Mr.  Young  talk  to  some  of  the 
boys. 

Q.  And  by  "some  of  the  boys,"  who  do  you 
mean  ? 

A.  Well,  it  was  Willie  and  James  Mayfield.  We 
was  all  out  there  in  front.  And  he  made  remarks 
saying  if  we  go  union,  that  the  block  men  will  come 
out  in  the  yard  and  take  the  jobs  [71]  there,  and 
we  will  have  to  go  home. 

Q.     Was  anything  further  said? 

A.  Well,  he  said  he  knowed  that  the  boys  didn't 
want  to  go  home  or  stuff  like  that,  so  the  boys  came 
and  asked  me 

Q.    Wait  a  minute.  Where  was  this  statement 
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made?  A.     Right  in  the  yard  there. 

Q.  And  do  you  remember  when  this  was  made, 
what  month?  A.     November. 

iQ.     What  time  of  day,  if  you  know? 

A.    'Something  after  nine. 

Trial  Examiner:    What  year? 

The  Witness:    1957. 

Q.     (By  Mr.  Yeates)  :    November  of  1957? 

A.     Yes. 

Q.     And  you  say  this  was  out  in  the  yard? 

A.     Yes.  [72] 
»  *  *  *  * 

Q.  How  many  were  present  at  the  time  this 
statement  was  made? 

A.    Well,  I  seen  about  five  or  ten. 

Q.  And  what  was  his  statement  to  the  em- 
ployees then  ? 

A.    Well,  he  told  the  yard  bunch  that  if  they 

go  union,  the  block  bunch  would  come  out  and  take 

the  jobs,  and  they  would  have  to  go  home,   and 

they  knowed  they  didn't  want  that  kind  of  stuff. 
***** 

Q.  (By  Mr.  Yeates)  :  I  will  show  it  to  you  and 
ask  you  whether  you  have  ever  seen  the  original  of 
Greneral  Counsel's  Exhibit  No.  2,  this  being  a  photo- 
static copy.  A.     Yes. 

Q.    You  have  seen  it?  A.    Yes,  sir. 

Q.     Who  first  showed  that  document  to  you? 

A.     Mr.  Kuhns. 

Q.    Mr.  Kuhns?  A.    Yes,  sir.  [73] 

Q.     One  of  the  supervisors?  A.    Yes,  sir. 


60         National  Labor  BeJations  Board  vs. 

(Testimony  of  Benny  Walls.) 

Q.  What,  if  anything,  did  he  say  to  you  at  the 
time  he  presented  the  document  to  you? 

A.  Well,  we  was  coming  from  the  lunchroom, 
me  and  Abraham,  and  so 

Trial  Examiner :  Now  wait  a  minute.  In  the  first 
place,  you  and  Al^raham.  Who  is  Abraham? 

The  Witness:    Abraham  Canty. 

Trial  Examiner:    All  right. 

A.  (Continuing)  :  I  was  walking  back  from  the 
lunchroom,  me  and  Abraham  was. 

Trial  Examiner:     When  was  this? 

The  Witness :    That  was  right  after  1 :00  o'clock. 

Trial  Examiner:    I  mean  what  day? 

The  Witness :  December  or — I  don't  know.  Some- 
time in  December. 

Trial  Examiner:    Had  you  signed  that? 

The  Witness:    Yes. 

Trial  Examiner:  You  and  Canty  were  walking 
back  from  the  lunchroom? 

The  Witness:  Yes.  And  Mr.  Kuhns  joined  us 
as  we  was  going  back. 

Trial  Examiner:  No,  go  ahead.  Don't  say  "he." 
Mention  them  by  name.  [74] 

A.  (Continuing) :  So  Mr.  Kuhns  asked  me 
whether  I  read  or  signed  a  paper,  and  I  said, 
"What  paper?" 

And  he  said,  "This  petition." 

And  so  I  said,  "I  don't  think  I  signed  it.  All  the 
rest  of  the  boys  signed  it." 

He  said,  "Well,  you  better  sign  it  and  get  it  over 
with." 
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I  said,  "Well,  I  will  see  you  after  while." 

So  I  went  in  tlie  door  and  when  I  left,  I  told 
Kulms,  "I  will  see  you,"  and  so  I  went  on  out. 

So  I  seen  Kuhns  with  the  list  that  the  boys 
signed,  and  I  was  called  in  again  about  3:30  and 
Kulms  was  still  in  there. 

Q.     (By  Mr.  Yeates) :    Was  this  in  the  office? 

A.  Yes,  sir.  Kuhns  was  still  in  the  office.  And 
so  he  asked  me,  "Are  you  still  ready  to  sign  it?" 

I  said,  "Wait  until  all  of  them  sign  it  and  then 
I  will  sign  it."  I  said,  "I  don't  know  what  I  am 
signing."  I  said,  "It  may  mess  me  up." 

He  said,  "Oh,  no,  it  won't." 

I  said,  "Well,  I  will  sign  it  before  I  go  home." 
So  I  went  out,  and  I  didn't  have  no  more  work 
until  I  got  ready  to  go  home.  I  eame  in  about  4:50 
or  something  like  that;  he  said,  "This  is  your  last 
chance." 

And  I  said,  "Well,  I  think  I  will  sign  it  now." 

And  he  said,  "Well,  you  better  sign  it." 

And  so  I  signed  it,  and  I  went  right  on  home. 
It  was  right  after  5:00.  [75] 

Q.     After  you  signed  the  document,  did  anybody 

from  the  company  make  any  statements  to  you? 

A.    Yes. 
*  «  •  «  « 

A.     The  next  morning  I  went  in  the  office  to  get 
my  nest  lot  of  cotton,  and  Larry  Young  met  me. 
Q.     Is  this  the  plant  superintendent? 
A.     Yes. 
Q.    All  right.  Go  ahead. 
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A.    He  said,  "I  heard  you  and  Kuhns  had  an 

argument  about  signing  the  petition.'^ 
I  said,  "Yes,  we  had,  but  I  signed  it." 
He  said,  "Well,  if  you  was  the  number  one  man, 

you  would  sign  it." 

So  I  signed  it.  [76] 
***** 

Q.  (By  Mr.  Yeates) :  This  marked  General 
Counsel's  Exhibit  No.  4  for  identification.  I  am  go- 
ing ito  hand  you  this  and  then  ask  you  a  question 
about  it.  It  is  an  application  for  the  International 
Longshoremen's  and  Warehousemen's  Union.  There 
appears  on  there  the  date  of  8/6/57  and  a  signa- 
ture at  the  bottom  which  states  "Benny  Walls."  Is 
that  your  signature?  A.    Yes,  sir. 

Q.     And  was  it  dated  the  same  day  you  signed  it? 

A.     Yes,  sir. 

Q.    You  recall  that?  A.    Yes,  sir. 

Q.  Do  you  know  what  the  nature  of  this  Gren- 
eral  Counsel's  No.  4  was  when  you  signed  it,  this 
application  ? 

A.  When  I  signed  it,  I  knowed  what  I  was 
signing  because  I  wanted  a  imion,  and  I  signed  it. 


***** 


Q.  (By  Mr.  Yeates) :  When  you  signed  the 
petition,  had  you  then,  in  fact,  already  signed  a 
union  application  card?  A.     Yes,  sir. 

Q.  Why  did  you  then  affix  your  signature  to  the 
petition  ? 

A.  Well,  I  just  seen  the  rest  of  them  sign  it, 
and  I  just  fell  in  line. 
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Q.  What,  if  anything,  had  been  explained  to 
you  about  this  petition  and  by  whom'? 

A.  Well,  nobody  explained  nothing  to  me.  I 
didn't  even  read  it.  I  just  asked  questions  about  it, 
and  he  figured  the  union  was  putting  something 
over  on  him,  and  they  wanted  us  to  sign  it.  But  I 
waited  until  close  to  5:00  o'clock  before  I  signed 
it.  I  asked  him  how  many  signed  it. 

He  said,  "Well,  about  twenty  more  men  would 
sign  in  the  morning." 

So  I  said,  "Well,  I  will  sign  mine  now." 

Q.  At  the  time  you  signed  this,  you  knew  you 
had  signed  a  union  card?  A.     Yes,  sir. 

Q.  Could  you  state  why  you  affixed  your  signa- 
ture to  the  petition  ?  A.     This  ? 

Q.     Yes. 

A.     Well,  I  was  kind  of  scared.  I  had  to. 

Q.  You  say  "scared."  What  do  you  mean  by 
"scared"?  [78] 

A.     I  didn't  want  to  lose  that  bread. 

Q.    When  you  say  "bread" 

Trial  Examiner:    Now,  wait  a  minute. 

A.     Well,  I  didn't  want  to  get  laid  off.  I  figured 

if  I  didn't  sign  it,  I  would  get  laid  off.  That's  why 

I  signed  it. 
«  »  *  *  ♦ 

Cross-Examination 

Q.  (By  Mr.  Avery) :  Mr.  Walls,  did  anyone 
tell  you  before  you  signed  Exhibit  No.  2  that  you 
would  be  laid  off  if  you  didn't  sign  it  ?  A.     No. 

Q.    Now,  Mr.  Walls,  the  next  day  after  you  had 
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signed  this  document,  you  had  a  conversation  mth 
Mr.  Lawrence  Young,  the  superintendent;  is  that 
correct '?  A.     That's  right. 

Q.  Tell  me,  what  time  of  day  was  it  that  you 
spoke  to  him? 

A.     It  was  just  a  little  after  8 :00  in  the  morning. 

Q.    Just  a  little  after  8:00  in  the  morning? 

A.     Yes. 

Q.     Now,  this  is  the  next  day  after  you  signed? 

A.     That's  right.  [79] 

Q.     Now,  where  was  it? 

A.  We  was  just  about  fifteen  feet  out  of  the 
office  when  I  met  Mr.  Young  coming  into  the  office. 

Q.    What  were  you  doing  at  that  time? 

A.  I  was  taking  another  sheet  of  paper  out  to 
get  my  next  lot. 

Q.  Was  anybody  else  present  when  Mr.  Young 
talked  'to  you? 

A.     Not  at  the  time  I  was  going  out. 

Q.  That  is  the  time  Mr.  Yoimg  made  the  state- 
ment to  you?  A.     That's  right. 

Q.     If  you  hadn't  signed  it  before,  he  would  have 

fired  you;  is  that  right?  A.     That's  right. 

***** 

Q.  Were  you  present  at  a  time  when  Mr.  Young 
was  talking  to  Mr.  Deamour  Reason? 

A.     Well,  I  was  close  by. 

Q.     You  w^re  close  by?  A.    Yes. 

Q.     What  time  of  day  was  that? 

A.  I  don't  know  exactly.  I  don't  recall  exactly 
what  time  it  was,   [80]   but  I  was  right  close  by 
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when  Mr.  Young  was  talking  to  Deamour  Reason, 
because  I  always  like  to  get  up  and  hear  every- 
thing. And  so  I  signed  because  he  was  kind  of  mad 
at  me  for  signing  it.  [81] 


*  *  *  *  * 


Q.  (By  Mr.  Aveiy) :  What  did  you  hear  Mr. 
Young  say  to  Mr.  Reason,  and  what  did  you  hear 
Mr.  Reason  say  to  Mr.  Young  at  approximately 
nine  o'clock  on  that  day? 

A.  I  couldn't  hear  everything,  but  I  heard  the 
discussion,  you  know.  I  could  hear  Mr.  Young  say 
to  Mr.  Reason 

Trial  Examiner:  You  just  tell  us  what  you  re- 
member. 

Q.  (By  Mr.  Avery) :  Just  tell  us  what  you 
remember. 

A.  I  heard  him  say  that  if  he  knowed  the  men 
that  signed  the  petition,  that  he  would  lay  them  off. 

Trial  Examiner:  The  petition  or  the  applica- 
tion ? 

The  Witness:  The  application.  But  I  wasn't 
close  enough  to  hear  everything. 

Q.     (By  Mr.  Aveiy) :    You  heard  that,  though? 

A.    Yes. 

Q.     You  are  sure  of  that?  A.    Yes,  sir. 

Q.  Now,  Mr.  Walls,  are  you  afraid  or  frightened 
of  Mr.  Reason? 

A.     No.  He  was  just  talking  to  me. 

Q.     But  you  are  frightened  of  the  union? 

A.     What?  [82] 

Q.    You  are  frightened  about  the  union? 
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A.     Well 

Q.  Aren't  you  afraid  they  will  do  something  to 
you  unless  you  testify  this  way  today? 

A.     No. 

Q.  You  told  one  of  the  supervisors  you  were 
frightened  of  the  union? 

A.  No.  I  couldn't  be  frightened  because  I  want 
the  union? 

Q.     You  want  the  imion?  A.    Yes. 

Q'.  Did  you  ever  tell  one  of  the  supervisors  that 
you  were  frightened  of  the  union?  A.     No. 

Q.  That  you  were  afraid  of  being  beaten  up 
unless  you  testified  this  way  today?  A.     No. 

Q,    You  are  sure  you  didn't  tell  them  that? 

A.  No,  I'm  not  afraid  of  'the  union  because  I 
was  one  of  the  main  ones  who  wanted  a  union. 

Q.  Isn't  it  true  that  you  told  one  of  the  super- 
visors that  you  were  afraid  of  the  union  ? 

A.    No,  I  am  not  afraid  of  the  union.  [83] 
***** 

Q.  Now,  Mr.  Walls,  were  you  present  at  a  meet- 
ing in  a  boiler  room  or  a  smoke  room  sometime  in 
November  of  1957  when  Mr.  Yoimg  talked  to  all 
of  the  men  ?  A.    I  was. 

Q.  Now,  was  that  on  the  same  day  that  you 
were  telling  us  about  when  you  were  out  in  the 
yard  and  there  were  five  to  ten  men  present? 

A.    No. 

Q.     That  was  on  a  different  time?  A.     Yes. 

Q.  How  many  days  apart  were  these  two  meet- 
ings? A.    Well,  I  couldn't  recall. 
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Trial  Examiner:     About.  Which  came  first? 

The  Witness:  Talking  in  the  smoke  room  was 
last. 

Q.  (By  Mr.  Avery) :  That  was  the  last  thing 
that  happened?  A.     Yes. 

Q.  All  right.  So  this  meeting  in  the  yard  that 
you  had  was  some  days  prior  to  the  meeting  in  the 
smoke  room?  A.     That^s  right. 

Q.     Is  that  correct? 

A.     That's  correct.  [85] 
***** 

Q.  Now,  tell  me  what  you  did  hear  in  the  boiler 
room  or  smoke  house. 

A.  Well,  I  heard  that  in  the  boiler  room  he  said 
if  he  knowed  the  ones  that  signed  it,  you  know — 
I  don't  know  exactly  what  all  he  did  say. 

Q.  The  words  you  are  trying  to  say,  I  presume, 
Mr.  Walls,  are  that  if  he  could  find  out  the  men 
that  signed  the  cards,  he  was  going  to  fire  them? 
That  is  what  you  intended  to  say,  isn't  it? 

A.    No. 

Q.     It  was  not?  A.     No.  [86] 

Q.     You  tell  me  what  you  intended  to  say. 

A.  Well,  it  was  in  the  boiler  room,  but  he  did 
say  if  the  men  wasn't  satisfied,  why,  he  could  help 
them  to  another  job. 

Q.     If  the  men  weren't  satisfied,  he  would  help 

them  to  another  job?  A.    Yes. 

***** 

Q.  Now,  at  this  conversation  in  the  yard  sev- 
eral days  before  the  meeting  in  the  smoke  house, 
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as  I  understand  it,  Mr.  Young  said  something  like 
this:  "If  the  plant  goes  union,  the  yard  boys  will 
have  to  go  home  because  the  block  boys  will  take 
over  their  jobs";  is  that  approximately  it? 

A.  That's  right.  The  block  boys  will  come  out 
and  take  the  jobs,  and  they  don't  want  that  kind 
of  stuff  because  they  will  have  to  go  home. 

Q.     Did  you  understand  what  he  meant  by  that? 

A.    Yes. 

Q.     What  did  he  mean  by  that?  [87] 

A.  He  meant  if  we  all  went  union  and  if  they 
vote  for  the  union  and  lose  it  or  win  it,  that  means 
they  Avill  go  home.  The  block  boys  will  come  out 
there  in  the  yard  and  take  over. 

Q.  Did  Mr.  Young  at  that  time  state  where  he 
had  heard  that  you  were  trying  to  go  union,  or  did 
he  mention  that  he  heard  you  were  going  imion? 

A.    He  talked  to  me  several  times  about  he  heard 

the  boys  trying  to  go  union,  but  I  told  him  they 

didn't  w^ant  to  go  union,  but  I  knowed  all  the  time 

they  did.  [88] 
***** 

BONNIE  MERRITTS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Trial  Examiner:    What  is  your  full  name,  sir? 
The  Witness:    Bonnie  Merritts. 
Trial   Examiner:     Will  you   spell   that   for   the 
reporter,  please? 
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The  Witness:    B-o-n-n-i-e  M-e-r-r-i-t-t-s. 

Trial  Examiner:    And  where  do  you  live,  sir? 

The  Witness:    105  Stanislaus,  Fresno. 
»  *  *  *  * 

Q.  (By  Mr.  Yeates)  :  What  is  your  employment 
at  the  present  time? 

A.  Well,  I  am  not  working  at  the  present  time. 
I  was  laid  off  on  the  4th  of  March  at  the  California 
Compress  Company. 

Q.  How  long  did  you  work  at  California  Com- 
press? 

A.  Well,  ever  since  the  California  Compress  has 
been  there,  except  last  fall  when  I  didn't  work  on 
account  of  sickness.  [119] 

Q.  Did  anybody  from  the  company  approach 
you  with  a  petition  which  we  have  introduced  in 
evidence  as  General  Counsel's  Exhibit  No.  2  and 
a  copy  of  which  is  before  you?  A.     Yes. 

iQ.    Who  approached  you  on  that? 

A.    Mr.  Kuhns. 

Q.  What  statements  did  he  make  to  you  in  ref- 
erence to  the  document? 

A.  Well,  he  came  up  and  said — wait  a  minute. 
He  said,  "I  got  something  I  want  to  tell  you  all  or 
show  you  all."  He  had  a  list  of  printed  names  on 
it;  actually  a  whole  bunch  of  names.  He  held  the 
list  out. 

And  I  said,  "Where  did  this  list  come  from?" 

He  said,  "It  was  made  up  in  the  office." 

I  said,  "Well,  that's  fine." 

He  said,  "All  I  want  to  know  is  if  you  did  sign 
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for  the  imion,  don't  sign  this  list;  if  you  didn't 

sign  for  the  union,  sign  this  list." 

I  said,  "Well,  I  signed  for  the  union." 

He  said,  "Well,  that  don't  involve  you,  then." 

That's  all  there  was  to  that. 

Q.  After  that  time  did  anybody  again  speak  to 
you  about  the  petition?  A.    Yes. 

Q.    Who  was  that?  [120] 

A.  Mr.  Kuhns.  I  met  him  at  his  office  the  same 
day.  I  met  him  at  the  door,  and  he  said  to  me, 
"If  I  were  you,  at  your  age,  I  would  take  my 
name  off  and  tell  them  I  didn't  know  what  I  was 
signing." 

I  said,  "Well,  I  knew  what  I  was  signing." 

And  he  said,  "Well,  if  I  were  you,  at  your  age, 
I  would  take  my  name  off  and  tell  them  I  didn't 
know  what  I  was  signing." 

And  I  told  him  I  knew  what  I  was  signing,  and 
I  said,  "It  don't  make  no  difference  to  me." 

And  that's  all  there  was  to  that. 

Q.     Did  that  end  the  conversation? 

A.     That  ended  the  conversation. 

Q.     How  old  are  you  ? 

A.     I  mil  be  sixty-five  next  month.  I  mean  the 

first  of  May.   [121] 

***** 

Redirect  Examination 
Q.     (By  Mr.  Yeates) :    When  in  reference  to  the 
conversation  you  had  in  Mr.  Kuhns'  office  after  he 
had  first  approached  you  with  the  paper  you  said 
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you  noted  did  he — would  you  state  again  what  he 

said  to  you  at  that  time  ? 

A.  Well,  all  I  can  remember  definitely  is  that 
he  said — he  was  telling  the  samplers,  "If  you  get 
a  union,  the  block  crew  is  liable  to  come  out  here 
and  take  your  job  when  the  work  is  slack  for  the 
block  men." 

And  one  of  the  samplers,  Frank  Lopez,  said, 
"Well,  we  are  supposed  to  be  cotton  cutters.  How 
are  they  going  to  take  our  job?" 

And  he  said,  "Well,  they  got  some  cutters  in 
there  and  don't  think  they  can't  come  in  here  and 
do  your  work." 

:Q.     Who  was  that  statement  made  by? 

A.    Mr.  Kuhns. 

Q.     And  where  was  that  statement  made? 

A.     In  his  office. 

Q.  Now,  you  have  stated  earlier  that  Mr.  Kuhns 
stated  to  you  something  about  changing  your  mind 
because  of  your  age?  A.     Yes. 

Q.  What  statement  did  he  make  to  you  at  that 
time? 

A.  He  said,  "If  I  were  you,  I  would  go  down 
and  have  my  name  taken  off  because  of  your  age 
and  tell  them  you  didn't  know  [127]  what  you  were 
signing." 

And  I  told  him  I  knew  what  I  was  signing  and 
that  it  didn't  make  any  difference  to  me. 

Trial  Examiner:    Taken  off  what? 

The  Witness:  Off  that  list  that  was  being  signed 
for  the  union. 
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Q.     (By  Mr.  Yeates) :     And  this  was  at  a  dif- 
ferent time?  A.    Yes. 
***** 

WILLIE  D.  ROSS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  [128]  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Trial  Examiner:    Will  you  state  your  full  name"? 

The  Witness:    Willie  D.  Ross. 

Trial  Examiner:    Willie,  how  do  you  spell  that? 

The  Witness:    W-i-1-l-i-e. 

Trial  Examiner:    And  Ross? 

The  Witness:    R-o-s-s. 

Trial  Examiner:    And  where  do  you  live? 

The  Witness :    1751  E  Street,  Fresno. 
***** 

Q.     (By  Mr.  Yeates) :     You  were  employed  at 

California  Compress  in  1957?  A.     Yes,  sir. 

***** 

Q.  (By  Mr.  Yeates) :  And  the  petition  in  front 
of  you,  the  photostatic  copy  there,  were  you  ap- 
proached by  somebody  from  the  company  concern- 
ing that  document?  A.    Yes,  I  was. 

Q.     Do  you  recall  about  when  that  was?  [129] 

A.  I  think  it  was  a  little  before  noon  on  the  6th 
of  December. 

Q.     And  who  approached  you  with  the  document  ? 

A.  Well,  there  was  my  supervisor,  Mr.  Hayes, 
and  Mr.  Charlie  Kuhns. 
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Q.     The  document  I  refer  to  is 

Trial  Examiner:    Did  you  say  Hayes? 

The  Witness:    Yes. 

Trial  Examiner:    How  do  you  spell  that? 

Mr.  Yeates:    H-a-y-e-s,  I  believe. 

Q.  (By  Mr.  Yeates) :  What  statement,  if  any, 
did  Mr.  Hayes  make  to  you  about  the  document  in 
question  % 

A.    Well,  he  said,  "I  want  you  to  sign  this  paper." 

And  I  asked  him  what  it  was,  and  he  said,  "Well, 
you  don't  have  time  to  read  it."  He  said,  "I  will 
explain  it  to  you."  So  he  went  on  to  explain  it. 
He  said,  did  I  sign  a  card  for  the  union.  And  so  I 
said,  "Well,  I  signed  a  paper."  I  said,  "What  does 
this  paper  concern?" 

Mr.  Charlie  Kuhns  said,  "It's  whether  you  are  for 
the  union  or  not." 

I  said,  "Well,  regardless  of  whether  we  go  union 
or  not,  I  am  here  to  do  a  job  and  that's  what  I'm 
going  to  do."  And  then  Mr.  Hayes  went  on  and 
explained  to  me  that  it  was  said  that  I  didn't  know 
what  I  was  signing  when  I  signed  it.  He  explained 
it  to  me  like  that. 

Trial  Examiner:  He  said  you  didn't  know  what 
you  were  [130]  signing? 

The  Witness:  That  I  didn't  know  what  I  was 
signing  the  paper,  the  paper  for  the  imion,  so  I 
went  on  and  signed  the  paper. 

Q.  (By  Mr.  Yeates):  And  after  that,  you 
signed  the  paper?  A.     That's  right. 
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Trial  Examiner:  And  what  job  you  say  Hayes 
has? 

The  Witness:    He  supervises  the  field. 

Q.  (By  Mr.  Yeates)  :  I  will  show  you  what  is 
marked  for  identification  General  Counsel's  Exhibit 
No.  6,  which  is  an  application  for  the  union  in  ques- 
tion, and  I  will  ask  you  if  this  is  your  signature? 

A.     That's  right. 
***** 

Q.  (By  Mr.  Yeates)  :  And  the  date,  10/22/57, 
do  you  know  whether  or  not  that  was  on  the  card 
when  you  signed  it?  A.    Well 

Q.     Was  that  the  date  when  you  signed  the  card  ? 

A.  No,  I  don't  think  I  signed  it  on  that  date, 
but  I  know  that's  about  when  I  signed  the  card,  in 
October. 

Q.    That  would  be  about  the  time  you  signed  it? 

A.     That's  right. 

Q.  Now,  when  you  signed  this,  did  you  know 
what  purpose  this  [131]  card  was  for? 

A.    Yes. 

Q.     What  was  your  understanding? 

A.     I  knew  it  was  to  get  the  union  in. 

Q.  What  was  your  reason  for  signing  the  affi- 
davit here? 

A.     Well,  I  figured  it  would  be  a  threat  to  my 

job  if  I  didn't  sign  it. 
***** 

Cross  Examination 
Q.     (By  Mr.  Avery) :    Mr.  Ross,  Mr.  Hayes  had 
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this  original  of  Exhibit  No.  2  with  him,  didn't  he, 

when  he  asked  you  to  sign  it? 

A.  Yes.  This  is  the  same  paper  because  I  knew 
there  was  about  seven  in  front  of  me  when  I  signed 
the  paper,  seven  names. 

Q.    You  remember  that  document? 

A.    Yes,  sir. 

Q.     Did  you  read  it  before  you  signed  it? 

A.     No,  I  didn't. 

'Q.    Are  you  able  to  read  %  A.     That's  right. 

Q.  Now,  did  Mr.  Hayes,  when  he  explained 
what  the  document  was,  say  that  if  you  sign  this, 
that  what  you  are  saying  is  that  you  didn't  know 
what  you  were  signing  at  the  time  you  signed  the 
union  authorization  card,  which  is  General  Coun- 
sel's Exhibit  [132]  No. 

Trial  Examiner:     6. 


***** 


The  Witness:     That's  right. 

Q.  (By  Mr.  Avery)  :  Now,  you  knew  when  you 
signed  this  docimient  that  you  were,  in  effect,  say- 
ing you  didn't  know  what  you  were  doing  when  you 
signed  this  card;  is  that  right?  A.     Yes. 

Q.  Now,  did  you  tell  Mr.  Hayes  that  you  didn't 
know  what  you  were  signing  when  you  signed  this 
authorization  card?  A.     No,  I  didn't  tell  him. 

Q.  But  you  signed  your  name  after  he  told  you 
that  is  what  you  were  signing? 

A.     That's  right. 

Q.     Now,  in  other  words,  what  you  were  signing 
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was  an  untiTie  statement;  now,  why   did  you  do 

that? 

A.    Because  I  figured  it  was  a  threat  to  my  job. 

Q.     You  figured  it  was  a  threat  to  your  job? 

A.     Yes.  [133] 
*  *  *  *  ^ 

Mr.  Yeates:  Yes.  On  this  petition,  which  has 
now  been  marked  General  Counsel's  7- A,  B  and  C, 
it  shows  the  date  filed  as  11/6/57.  7-B  is  the  notice 
and  the  service  of  this  docmnent,  and  I  will  ask 
the  Respondent  if  he  will  stipulate  that  they  did 
receive  a  copy  of  this. 

Mr.  Avery :  Let  me  see  the  copy  that  you  are  re- 
ferring to. 

Mr.  Yeates :  What  I  am  referring  to  is  the  notice 
of  representation  hearing. 

Mr.  Avery:  Counsel,  we  haven't  been  able  to 
ascertain  yet  whether  we  did  receive  it  or  not,  and 
we  are  trying  to  check. 

Mr.  Leonard:  May  I  say  on  the  record,  Mr. 
Trial  Examiner,  that  after  we  filed  the  petition  on 
November  6, 1957,  and  on  the  same  date — on  the  next 
day,  November  7,  1957,  there  was  the  usual  formal 
letter  that  we  received  from  the  Petitioners'  office 
saying  who  the  investigating  officer  would  be  and 
that  we  would  be  contacted.  I  assume  a  similar  let- 
ter imder  the  date  of  November  6,  1957,  went  to  the 
employers  as  well. 

Mr.  Yeates:  Does  the  employer  have  a  copy  of 
that  letter  ? 
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Mr.  Doty:  We  have  a  copy  of  the  forms,  but 
not  the  letter,  for  some  reason  or  other.  [139] 

Trial  Examiner:  Well,  will  you  stipulate,  that  is, 
after  you  find  your  files,  that  on  or  about  November 
12  or  13 — I  say  November  12  or  13  because  Novem- 
ber 11  was  a  holiday,  Armistice  Day,  that  you  re- 
ceived a  copy  of  the  petition  in  the  representation 
case? 

Mr.  Doty:  Oh,  yes,  we  will  stipulate  that  we  re- 
ceived a  copy  of  the  petition. 

Trial  Examiner:    On  or  about  those  dates? 

Mr.  Avery:    Yes. 

Trial  Examiner:  Now,  did  you  get  a  copy  of 
the  notice  of  hearing? 

Mr.  Doty:    Yes. 

Trial  Examiner :  On  or  about  what  date  ?  What 
is  the  date  of  the  notice  of  hearing? 

Mr.  Doty :    On  or  about  the  22nd,  I  would  assume. 

Mr.  Yeates:    The  21st  of  March. 

Trial  Examiner:    The  21st  of  what? 

Mr.  Yeates:  The  21st  of  November  is  the  date 
for  the  notice  of  hearing. 

Mr.  Avery:  We  will  stipulate  we  received  it  in 
the  course  of  mail  in  the  usual  number  of  days 
after  it  was  dated. 

Trial  Examiner:  That  you  received  the  notice 
of  hearing  in  the  representation  case,  that  is  to 
say.  Case  No.  20-RC-3427,  in  the  usual  course  of 
the  mail  on  the  22nd  of  November,  1957,  or  within 
a  day  or  two?  [140] 

Mr.  Doty:    On  or  about. 
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Mr.  Aveiy:  On  or  about,  yes.  I  am  not  sure 
whether  the  22nd  was  a  holiday  or  not. 

Trial  Examiner:  I  know,  and  that  the  notice 
set  the  hearing  down  for  December  10,  1957 ;  is  that 
right? 

Mr.  Avery:    Yes. 

Trial  Examiner:  Do  you  gentlemen  stipulate  to 
all  the  facts  that  the  Respondent  has  stipulated  to? 

Mr.  Yeates:     I  will  stipulate. 

Trial  Examiner:  With  respect  to  the  time  and 
the  service  and  the  receipt  of  the  copy  of  the  peti- 
tion and  the  notice  of  the  hearing? 

Mr.  Yeates:    That  is  correct. 

Trial  Examiner:    How  about  you,  Mr.  Leonard? 

Mr.  Leonard:  Yes,  sir.  And  on  behalf  of  the 
Charging  Party,  we  also  received  those  notices  as 

indicated. 

***** 

LLOYD  WILLIAMS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Trial  Examiner:     What  is  your  full  name,  sir? 
The  Witness:    Lloyd  Williams.  [141] 
Trial    Examiner:     Will   you   kindly   spell   your 
name  for  the  reporter? 

The  Witness:    L-1-o-y-d  W-i-1-l-i-a-m-s. 
Trial  Examiner:    And  where  do  you  live,  sir? 
The  Witness :    204  West  Amador. 
Trial  Examiner:    Fresno? 
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The  Witness:    Yes,  sir. 
***** 

Q.  (By  Mr.  Yeates) :  Were  you  employed  at 
the  California  Compress  Company  in  1957,  during 
1957?  A.    Yes,  sir. 

Q.  And  during  the  period  which  is  in  question 
here,  October,  November  and  December  of  1957, 
were  you  employed  there  1 

A.     What  was  that  question? 

Q.  Were  you  employed  in  October,  November 
and  December  of  1957  at  the  company? 

A.    Yes. 

***** 

Q.  And  you  have  heard  the  prior  testimony  in 
the  courtroom  concerning  a  meeting  in  the  smoke 
room  in  which  Mr.  Young  made  statements  to  cer- 
tain employees?  A.     I  did.  [142] 

Q.  Were  you  present  at  the  time  that  meeting 
took  place?  A.    Yes,  I  was  there. 

Q.  Will  you  state  what,  if  any,  remarks  were 
made  by  Mr.  Young  that  you  heard? 

A.  Well,  I  heard  him  ask  the  men  how  many 
of  them  wanted  a  union,  and  none  of  them  answered, 
and  then  he  said  he  knew  that  about  fifty  men  had 
signed  up  for  the  union,  but  he  didn't  know  who 
they  were. 

And  he  said,  "If  you  aren't  happy  on  the  job  you 
have,  well,  I  can  fix  it  up  for  you."  He  would  see 
to  it  that  you  got  a  job  personally.  He  stated  that 
he  was  paying  us  and  not  the  union. 

Q.    Now,  was  there  any  statement  made  in  ref- 


80        National  Labor  Relations  Board  vs. 

(Testimony  of  Lloyd  Williams.) 

erence  to  cards  signed  or  the  number  of  employees 

signing  cards? 

A.     Yes.    He  said  he  knew  about  fifty  men  had 

signed  up  for  the  union,  but  he  didn't  know  who 

they  were. 
***** 

Q.  (By  Mr.  Yeates) :  This  is  the  original  of 
General  Counsel's  Exhibit  No.  2.  I  will  hand  this 
to  you  and  ask  you  if  you  have  ever  seen  this  affi- 
davit or  document  before.  [143]  A.     Yes. 

Q.    Who  handed  it  to  you? 

A.     Henry  Hayes. 

Q.  Did  he  make  any  statement  at  the  time  he 
handed  it  to  you? 

A.  No.  He  just  said  it  was  something  that  Larry 
wanted  us  to  sign,  and  he  said  we  didn't  have  any- 
thing to  worry  about. 

Q.  When  he  said  "Larry,"  did  you  know  who  he 
was  referring  to? 

A.     Superintendent  Larry  Yoimg. 

Q.     Did  you  then  sign  the  document? 

A.     Yes,  I  signed  it. 
***** 

Q.     (By  Mr.  Yeates) :    I  will  hand  this  to  you. 

It  is  a  union  application  card,  with  the  signature 

of  Lloyd  Williams  on  the  bottom,  and  I  will  ask 

you  if  this  is  your  signature.  A.    Yes,  sir. 

*****  n44'| 

Q.  (By  Mr.  Yeates) :  There  is  a  date  appear- 
ing at  the  top  of  this,  10/21/57.    Was  the  date  on 
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the  card  at  the  time  you  signed,  or  do  you  know  by 

whom  it  was  af&xed,  put  on  there  by  ? 

A.     Well 

Q.     Was  this  about  the  time  you  signed  the  card  % 

A.  It  was  sometime  in  November  or  October 
when  I  signed  the  card. 

Q.  Sometime  in  November  or  October  when  you 
signed  the  card?  A.    Yes. 

Q.  Did  you  know  the  f)iu'pose  of  the  card  when 
you  signed  it?  A.    Yes. 

Q.    And  what  was  the  purpose? 

A.     For  the  union. 

Q.     Did  you  read  the  petition  in  question? 

A.     No. 

Q.     Did  anybody  read  it  to  you?  A.     No. 

Q.  Did  you  know  what  the  contents  of  the  peti- 
tion were A.     No. 

Q.     (Continuing)     At   the   time   you   signed 

your  name  to  it? 

A.     No,  I  didn't  know  what  it  was  for. 

Mr.  Yeates :      That's  all. 

Mr.  Leonard:    May  I  ask  a  question  or  two? 

Trial  Examiner:     Surely. 

Q.  (By  Mr.  Leonard)  :  Mr.  Williams,  if  I  un- 
derstand it,  Mr.  Hayes  brought  that  petition  to  you. 
Exhibit  No.  2?  [145]  A.    Yes. 

Q.    And  he  is  your  immediate  supervisor? 

A.    Yes. 

Q.  And  he  said  that  Larry  wanted  you  to  sign 
it?  A.    Yes. 

Q.    And  Larry  is  the  plant  superintendent? 
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A.    Yes. 

Q.  In  the  years  you  have  been  working  at  this 
company,  has  Mr.  Hayes  or  any  other  plant  super- 
visor ])rought  you  a  document  and  told  you  that 
the  company  wanted  you  to  sign  it?  A.     No. 

[146] 


***** 


WINSTON  HANDWERKER 

a  witness  called  hy  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Direct  Examination 

Trial  Examiner:    What  is  your  name,  sir? 

The  Witness :    Winston  Handwerker. 

Trial  Examiner:    Will  you  spell  that,  please? 

The  Witness:     W-i-n-s-t-o-n  H-a-n-d-w-e-r-k-e-r. 

Trial  Examiner:    And  where  do  you  live,  sir? 

The  Witness:    910  Pico,  Fresno.  [153] 
***** 

Q.  (By  Mr.  Avery) :  Mr.  Handwerker,  are  you 
in  any  way  connected  with  California  Compress 
Company,  Inc.,  the  Respondent  in  this  matter? 

A.    Yes,  I  am. 

Q.     What  is  your  position  with  the  company? 

A.     General  Manager. 

Q.  How  long  have  you  been  employed  by  Cali- 
fornia Compress  Company,  Inc.  ? 

A.     Six  years. 

Q.  Prior  to  its  being  incorporated,  were  you  also 
with  that  company  while  it  was  a  partnership? 

A.     That's  right. 
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Q.  And  six  years  embraces  both  the  partnership 
and  the  incorporation?  A.     That's  right. 

Q.  Now,  Mr.  Handwerker,  did  you  receive  in 
the  course  of  the  mail  the  documents  which  are  Gen- 
eral Counsel's  Exhibit  No.  7?  A.    Yes,  I  did. 

Q.  deferring  to  the  first  of  those  documents  in 
date,  the  petition  dated  the  6th,  did  you  in  the 
course  of  the  mail  shortly  after  November  6,  1957, 
receive  that  petition?  A.    Yes,  I  did.  [154] 

Q.  What  did  you  do  upon  receiving  that  peti- 
tion? 

A.  I  called  Paul  Doty,  if  I  remember  correctly, 
to  advise  him  that  we  had  received  this  petition. 

Q.     Who  is  Paul  Doty? 

A.  An  attorney  associated  with  the  firm  of  Doty, 
Evans  &  Quinlan,  I  believe. 

Trial  Examiner:  You  mean  the  company's  at- 
torney ? 

The  Witness:    He  is 

Trial  Examiner:    One  of  them? 

The  Witness:    Yes,  one  of  our  attorneys. 

Q.  (By  Mr.  Avery)  :  And  where  were  you  able 
to  contact  Mr.  Doty? 

A.  As  I  remember,  he  was  in  San  Francisco  at 
the  time. 

Q.  What  was  the  purpose  of  your  calling  Mr. 
Doty? 

A.  The  purpose  was  to  ask  Paul  if  it  was  pos- 
sible to  ascertain  whether  or  not  these  signature 
cards  were  forgeries,  inasmuch  as  I  doubted  seri- 
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oiisly  if  a  sufficient  percentage  of  the   employees 

had  signed  cards  requesting  a  miion. 

Q.     Requesting  a  union?  A.     That's  right. 

*      *      *      -K-      * 

Q.  (By  Mr.  Avery) :  Now,  the  signature  cards 
you  refer  to  are  the  signature  cards  that  Mr.  Doty 
had  informed  you  were  the  basis  for  the  statement 
in  the  petition  that  there  was  an  adequate  repre- 
sentation, that  the  union  did  have  a  sufficient  num- 
ber [155]  of  employees  to  represent  it"? 

A.     That's  right. 
»•«■*** 

Q.     (By  Mr.  Avery) :     Now,  you  didn't  believe 

it  could  be  possible  that  there  was  any  such  number 

of  your  employees  w^ho  wished  to  join  the  union? 

A.     I  did  not. 
***** 

Q.  (By  Mr.  Avery)  :  Mr.  Doty  informed  you 
that  he  had  the  information  that  there  were  signa- 
ture cards  signed  by  approximately  80  percent  of 
your  employees  at  that  time'? 

A.     That's  correct. 

Trial  Examiner:  Well,  now,  wait.  You  called 
Mr.  Doty  in  San  Francisco 

The  Witness:    Yes.  [156] 

Trial   Examiner:     when   you   received   this 

petition  ? 

The  Witness:    Yes. 

Trial  Examiner:  And  you  told  him  you  received 
this  petition? 

The  Witness:    Yes. 
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Trial  Examiner:  And  he  told  yon  all  this  at  the 
same  time? 

The  Witness:    Not  at  the  same  time. 

Trial  Examiner :    Did  he  call  you  back  ? 

The  Witness:    He  called  me  back. 

Trial  Examiner:    All  right. 

The  Witness:    I  asked  him 

Trial  Examiner :  To  ascertain  what  the  situation 
was? 

The  Witness :  That  is  correct ;  he  called  me  back 
and  gave  me  these  facts. 

Trial  Examiner:  All  right.  And  he  was  still  in 
San  Francisco? 

The  Witness :    That  is  correct. 

Trial  Examiner:  Did  he  tell  you  that  he  talked 
with  someone  from  the  National  Labor  Relations 
Board  ? 

The  Witness:  He  said  he  talked  with  someone 
in  the  National  Labor  Relations  Board  who  could 
verify  these  statements. 

Trial  Examiner:  All  right.  I  just  wanted  to 
clear  up  this  thing  for  you. 

Q.  (By  Mr.  Avery)  :  Now,  why  didn't  you  be- 
lieve that  was  possible,  the  information  that  Mr. 
Doty  advised  you  of? 

A.  Well,  number  one,  in  December  of  1956 — I 
think  it  was  [157]  December — we  had  had  an  elec- 
tion, or  sometime  in  1956  prior  to  December  we  had 
an  election,  and  the  employees  had  voted  against  a 
imion. 

Trial  Examiner:    Well,  that  was  another  miion? 
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'The  Witness:  It  was  another  union,  but  never- 
theless they  had  voted  against  a  union,  and  it  was 
my  information  that  the  employees  were  not  desir- 
ous of  having  a  imion  at  that  time. 

Trial  Examiner:  Well,  may  I  ask  this  question 
of  the  witness,  Counsel :  Was  that  a  National  Labor 
Relations  Board  hearing? 

The  Witness:    Yes,  it  was. 

Mr.  Avery:  I  was  about  to  state — I  don't  want 
to  encumber  the  record.  I  just  want  to  state  to  the 
Trial  Examiner  that  that  was  Case  No.  20-RC-3174, 
which  records  will  be  available  to  the  Trial  Exam- 
iner. 

Trial  Examiner:  What  was  the  union  in  that 
case? 

Mi\  Avery:  The  union  in  that  case  was  the  In- 
ternational Chemical  Workers  Union,  Local  No.  97, 
AFL-CIO.  [158] 


*  *  *  *  * 


Q.  (By  Mr.  Avery) :  Now,  what  were  your 
other  reasons  in  addition  to  the  fact  that  this  elec- 
tion determined  that  these  employees  did  not  want 
this  particular  union? 

Mr.  Leonard:    In  December  1956. 

A.  From  December  1956  up  imtil  the  time  that  I 
received  this  petition,  all  that  information — all  of 
the  information  that  I  had  available  pointed  to  the 
fact  that  the  employees  were  perfectly  satisfied  with 
their  present  setup,  and  that  we  had  had  statements 
volunteered  to  us  stating  that  the  employees  did  not 
want  a  imion. 
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Q.  (By  Mr.  Avery) :  Yes.  Now,  with  that 
background,  did  you  consult  subsequently  to  this 
phone  call  to  Mr.  Doty,  Mr.  Doty  and  myself,  as  to 
the  procedure  that  could  be  employed  by  the  Cali- 
fornia Compress  Company,  Inc.,  to  verify  your  be- 
Hef  ?  A.     Yes,  I  did. 

Q.  I  show  you,  Mr.  Handwerker,  a  document 
which  now  bears  signatures  and  which  is  the  orig- 
inal of  General  Counsel's  Exhibit  No.  2  and  ask  you 
if  I  presented  you  with  that  document,  unsigned  of 

course?  A.     Yes,  you  did.   [159] 

***** 

Q.  (By  Mr.  Avery) :  And  did  I  give  you  in- 
structions regarding  its  circulation? 

A.    Yes,  you  did. 

Q.  Now,  based  upon  the  advice  of  Counsel  and 
■those  instructions,  what  did  you  do  with  that  docu- 
ment and  why  did  you  do  it? 

A.  The  first  thing  I  did  was  to  call  Lawrence 
Yoimg,  the  plant  superintendent,  into  my  office.  I 
showed  him  the  document  and  I  had  him  read  the 
document,  and  when  he  had  finished,  I  explained  to 
him  exactly  what  it  meant  and  asked  him  if  he 
would  meet  with  the  foremen,  the  plant  super- 
visors under  his  direction,  and  explain  the  docu- 
ment to  them  and  ask  them  if  they  could  see  any 
reason  why  the  men  would  object  to  his  circulariz- 
ing this  document.  [160] 
»  »  »  *  * 

Cross  Examination 
Q.     (By  Mr.  Leonard) :     Mr.  Handwerker,  as  I 
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understand  it,  you  first  received  the  petition  for 
representation  filed  by  the   ILWU  on  or  shortly 
after  November  7,  1957;  is  that  right? 

A.     Approximately. 

Q.  And  as  soon  as  you  received  it,  you  called  Mr. 
Doty  who  was  in  San  Francisco?  A.    Yes. 

Q.  You  asked  Mr.  Doty  if  it  were  possible  to 
ascertain  whether  or  not  the  signature  cards  were 
forgeries?    Is  that  what  you  asked  him  to  do? 

A.  I  told  Mr.  Doty  that  I  was  astounded  to  re- 
ceive such  a  petition  and  thought,  frankly,  that  I — 
frankly,  I  doubted  that  enough  cards  had  been 
signed  by  employees  to  justify  the  issuance  of  a 
petition. 

Q.  And  what  did  Mr.  Doty  tell  you  when  you 
told  him  that? 

A.  He  stated  that  in  his  opinion  they  must  have 
— the  National  Labor  Relations  Board  must  have 
had  enough  cards  to  authorize  the  issuance  of  this 
petition,  at  which  tmie  I  stated,  that  being  the  case, 
I  would  like  to  investigate  the  possibility  of  check- 
ing the  signatures  on  the  cards,  because  I  doubted 
that  they  were  authentic. 

Q.  Did  Mr.  Doty  tell  you  anything  in  response 
to  that? 

A.  He  said  he  would  check  and  see  what  the 
proper  procedure  [168]  would  be. 

Q.  And  then  did  you  have  some  further  com- 
munication with  him?  A.     On  what  date? 

Q.     At  any  later  time.  A.     Oh,  yes. 


California  Compress  Company,  Inc.  89 

(Testimony  of  Winston  Handwerker.) 

Q.  And  when  did  Mr.  Doty  call  you?  AVas  it 
the  same  day  or  the  followmg  day? 

A.     I  think  it  was  the  following  day. 

Q.  Did  he  tell  you  that  he  checked  with  the  Na- 
tional Labor  Relations  Board? 

A.  He  said  he  checked  and  that  there  were  cards 
on  file  indicating  that  approximately  80  percent  of 
our  employees  had  signed  these  cards. 

Q.     Did  he  say  anything  further  to  you? 

A.     Not  that  I  recall. 

Q.  Didn't  Mr.  Doty  tell  you  that  it  was  the  pol- 
icy of  the  National  Labor  Relations  Board  that 
such  matters  as  you  were  asking  him  to  inquire 
into  were  administrative  matters  and  that  the  de- 
termination of  representation  was  to  be  by  secret 
ballot  election?  Didn't  Mr.  Doty  tell  you  that  in 
substance  or  effect,  if  not  in  my  own  words? 

A.    What  was  that  again,  please? 

Trial  Examiner:  Will  the  reporter  kindly  read 
the  question? 

(Question  read.) 

A.     Mr.  Doty  did  not  tell  me  that.  [169] 

Q.     (By  Mr.  Leonard)  :    He  did  not? 

A.     No. 

Q.     Did  he  tell  you  anything  like  that? 

A.  Well,  I  knew  if  there  was  an  election  to  be 
held  that  it  would  be  superv-ised  by  the  National 
Labor  Relations  Board  and  that  it  would  be  a  secret 
ballot. 

Q.  Because  your  company  had  gone  through  at 
least  one  prior  election? 
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A.     That  would  be  one  way  of  finding  out. 

Q.  You  kneAv  generally  from  your  experience, 
then  ?  A.     Yes. 

Q.  When  the  Chemical  AVorkers  filed  a  petition 
back  in  1956,  Mr.  Handwerker,  did  you  cause  to  be 
circulated  a  document  such  as  Gleneral  Counsel's 
Exhibit  No.  2  at  that  time?  A.     No. 

Q.  This  is  the  first  time  in  the  history  of  your 
company  you  have  done  anything  like  this;  isn't 
that  right?  A.     That  is  correct. 

Q.  Mr.  Handwerker,  you  stated  in  response  to 
a  question  by  your  coimsel  that  you  did  not  believe 
your  employees  signed  these  cards;  is  that  right? 

A.     That's  right. 

Q.  And  I  think  you  stated  there  were  two  rea- 
sons for  your  disbelief  on  this  point:  One,  in  De- 
cember of  1956,  a  year  earlier,  the  employees  voted 
against  the  Chemical  Workers  Union;  [170]  is  that 
right  ?  A.     Yes. 

Q.  And  the  second  reason  was  that  you  said  it 
w^as  your  information  the  employees  were  not  de- 
sirous of  having  a  union;  is  that  right? 

A.     Yes. 

Q.     Where  did  you  get  that  information? 

A.  I  make  it  a  policy  to  try  to  know  what  is 
going  on  at  all  times. 

Q.     Where  did  you  get  that  information? 

A.  I  got  that  information  from  my  superintend- 
ent. 

Q.  Do  you  have  a  policy  of  having  your  superin- 
tendent report  to  you  about  elections'? 
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A.  The  policy  of  the  California  Compress  Com- 
pany is  to  know  at  all  times  what  our  foremen,  our 
supervisors,  our  employees — to  know  whether  they 
are  content. 

Q.  Is  it  the  policy  of  the  California  Compress 
Company  to  know  at  all  times  what  the  employees' 
desires  are  with  respect  to  unions? 

A.  If  they  want  to  volunteer  that  information, 
we  have  to  listen  to  it. 

Q.  I  appreciate  that.  Is  it  the  policy  of  the 
company,  if  the  employee  wants  to  volunteer  it 

A.  If  they  want  to  volunteer  it,  we  are  happy 
to  listen  to  it.     That  is  the  policy  of  the  company. 

Q.  And  if  they  do  not  volunteer  it,  how  do  you 
get  the  information? 

A.     We  wouldn't  be  able  to  get  the  information. 

Q.  And  which  of  your  employees  advised  you 
that  the  other  employees  were  not  desirous  having 
an  election? 

A.  I  think  you  heard  Mr.  Walls  say  that  the 
men  did  not  want  a  imion.  That  is  the  only  man  I 
know. 

Q.     That  is  the  only  man  you  know? 

A.    Yes. 

Q.  Was  it  on  the  basis  of  the  statement  of  Mr. 
Walls  that  is  in  the  record  that  you  formed  your 
conclusion  that  the  employees  were  not  desirous  of 
having  a  union?  A.     No. 

Q.  On  what  other  basis  did  you  form  your  con- 
clusion ? 

A.     On  the  information  I  received  from  the  su- 
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perintenclent  and  the  opinion  of  the  supervisors  that 
the  men  did  not  want  a  nnion. 

Q.     And  your  superintendent — that's  Mr.  Young  ? 

A.     That's  right. 

Q.  Did  he  tell  you  the  source  of  his  informa- 
tion? A.     No,  he  didn't. 

Q.  Did  any  of  the  other  supervisors  tell  you  the 
source  of  their  information  ?  A.     No. 

Q.  They  simply  gave  it  to  you  as  their  opinion 
or  conclusion  [172]  that  the  men  didn't  want  a 
imion,  and  you  simply  took  that? 

A.     That  is  right. 

Q.     Without  probing  any  further? 

A.     That  is  correct. 

Q.  Did  you  discuss  with  Mr.  Doty  or  Mr.  Avery 
early  in  November  or  the  middle  part  of  November 
right  after  the  petition — the  representation  was 
filed,  whether  you  should  dispose  of  that  representa- 
tion case  by  having  a  consent  election,  agreeing  to 
an  election?  Was  that  the  consideration  at  one 
time  ? 

A.     Will  you  read  the  question,  please? 

Trial  Examiner:  Read  the  question,  please,  Mr. 
Reporter. 

(Question  read.) 

A.  Right  after  Exhibit  2  was  circularized,  we 
considered  having  the  election.  As  a  matter  of  fact, 
we  consented  to  it. 

Trial  Examiner :  You  mean  that  is  after  Novem- 
ber 4th  or  5th? 

The  Witness:    No. 


California  Compress  Company,  Inc.  93 

(Testimony  of  Winston  Handwerker.) 

Trial  Examiner:    I  mean  December  4tli  or  5th ? 

The  Witness :    That  is  correct.    On  approximately 

the  7th  or  the  8th  is  when  we  consented  to  it.  [173] 
***** 

Q.  (By  Mr.  Leonard) :  Mr.  Handwerker,  do 
you  recall  whether  Mr.  Avery  was  tirst  called  in  on 
this  matter  before  or  after  the  National  Labor  Re- 
lations Board  issued  its  notice  of  hearing "? 

Trial  Examiner:    In  what  case? 

Q.  (By  Mr.  Leonard) :  In  the  representation 
case. 

A.     What  was  the  date  of  the  notice  of  hearing? 

Q.  The  date  of  the  notice  of  hearing  is  Novem- 
ber 21.    I  assume  it  was  received  on  November  20th. 

A.     I  don't  recall  the  exact  date  he  was  called  in. 

Q.    Was  it  about  that  time? 

A.     I  could  ascertain  the  date,  but  I  don't  recall. 

Trial  Examiner:  Have  you  got  any  papers  in 
the  hearing  room? 

The  Witness :    Have  you  got  any  ? 

Mr.  Avery:    Yes. 

Mr.  Leonard:  I  will  be  very  happy  to  stipulate 
with  you,  Coimsel,  if  you  will  tell  us  what  the  fact  is. 

Mr.  Avery :  Yes.  I  can  quote  from  it  in  affidavit 
form.  [175] 

Trial  Examiner:    What  date  was  that? 

Mr.  Leonard:    I  don't  have  a  copy  of  it. 

Mr.  Avery:  It  was  on  or  about  November  27, 
1957,  that  I  was  first  called  into  the  matter  by  Mr. 

Handwerker. 

***** 
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Q.  (By  Mr.  Leonard) :  When  Mr.  Avery  was 
called  in  this  matter,  you  discussed  with  him,  did 
you  not,  that  there  was  an  election  coming  up  be- 
cause the  Labor  Board  had  ordered  a  hearing? 

A.  I  discussed  with  him  the  petition  that  I  had 
received. 

Q.  Did  you  tell  him  there  was  a  hearing  set  for 
December  10th? 

A.  I  don't  recall  that  I  told  him  there  was  a 
hearing  set  for  December  10th.  I  didn't  tell  him 
that. 

Trial  Examiner:    What  did  you  tell  him? 

The  Witness:  I  told  him  that  I  received  the 
petition. 

Trial  Examiner:    Is  that  all? 

The  Witness:  And  I  probably  sent  him  a  copy 
of  it. 

Q.  (By  Mr.  Leonard)  :  You  retained  Mr.  Avery 
to  represent  you  [176]  as  your  legal  counsel  in  this 
matter;  is  that  correct?  A.     That  is  correct. 

Q.  Did  you  tell  your  legal  coimsel  that  you  re- 
ceived a  notice  from  the  National  Labor  Relations 
Board  that  there  was  going  to  be  a  hearing  on  De- 
cember 10th? 

A.  I  don't  recall  that  I  mentioned  the  date  to 
him. 

Q.  I  see.  Did  you  tell  him  that  the  National 
Labor  Relations  Board  had  ordered  a  hearing? 

A.  I  told  him  I  received  a  petition  for  an  elec- 
tion. 
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Q.  Did  you  tell  liim  that  the  National  Labor  Re- 
lations Board  had  ordered  a  hearing? 

A.     I  don't  recall. 

'Q.  So  you  called  Mr.  Avery  into  the  case  to  be 
your  counsel,  l)ut  you  didn't  tell  him  there  was  a 
hearing  coming  u^)  in  about  two  weeks? 

A.     I  told  him  there  was  a  hearing  on  an  election. 

Trial  Examiner:  Now,  you  received  that  two 
weeks  before.  What  did  you  tell  him  when  you 
retained  him  on  November  27? 

The  AVitness:  I  don't  recall  the  exact  conversa- 
tion, but  I  am  sure  I  told  him  that  we  had — that 
the  imion  claimed  representation  and  that  I  doubted 
the  authenticity  of  the  signature  cards,  if  they  had 
them  on  file.  They  evidently  had  them  on  file  in 
tJie  National  Labor  Relations  Board  office  in  San 
Francisco,  but  I  just  could  not  believe 

Trial  Examiner:  Did  you  tell  him  that  the  mat- 
ter was  [177]  coming  up  for  a  hearing? 

The  Witness:    I  don't  recall. 

Trial  Examiner :  Did  you  send  him  all  the  papers 

you  received  from  the  Board? 

The  Witness:    I  am  sure  I  did. 
*  *  *  *  # 

Q.  (By  Mr.  Leonard)  :  Did  you  discuss  with 
Mr.  Avery  or  Mr.  Doty  the  fact  that  if  these  signa- 
ture cards  were  forgeries  or  if  the  employees  [178] 
really  didn't  want  a  union,  they  could  vote  agaiust 
the  union  in  a  secret  ballot  election? 

A.     Did  I  discuss  that  with  Mr.  Avery  ? 

Q.     Or  Mr.  Doty. 
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A.     No,  I  don't  recall  discussing  that  with  them. 

Q.  Did  you  discuss  with  Mr.  Aveiy  or  Mr.  Doty 
the  possibility  of  doing  something  to  stop  the  elec- 
tion ?  A.     No. 

Q.     Or  to  stop  the  hearing? 

A.  I  don't  know  what  you  mean  by  trying  to 
stop  it. 

Q.     To  prevent  the  hearing  from  going  forward. 

A.  I  merely  discussed  with  them  the  fact  that  I 
doubted  that  these  cars  were  authentic. 

Q,  And  you  doubted  that  your  emi^loyees  wanted 
the  union;  isn't  that  correct*? 

A.     That  is  correct. 

Q.  Did  either  Mr.  Doty  or  Mr.  Avery  suggest 
to  you  that  if  that  was  your  state  of  mind,  the  way 
to  find  out  was  to  proceed  with  a  Labor  Board 
election  ?  A.     No. 

Q.     Did  you  suggest  it  to  them?  A.    No. 

Q.  So  prior  to  the  time  that  General  Counsel's 
Exhibit  No.  2  was  circulated,  there  was  no  con- 
sideration given  by  you  or  Mr.  Avery  or  Mr.  Doty 
to  possibly  having  a  consent  election  by  [179]  secret 
ballot  so  the  employees  could  vote? 

A.     I  did  not  decide  to  do  so. 

Q.  However,  it  is  true,  is  it  not,  Mr.  Hand- 
werker, that  after  that  document.  General  Counsel's 
Exhibit  No.  2,  was  circulated  and  all  those  signa- 
tures were  obtained,  that  then  you  called  the  Na- 
tional Labor  Relations  Board  and  said  you  would 
consent  to  an  election;  is  that  right? 
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A.  We  consented.  I  am  not  sure  whether  it  was 
by  telephone  or  not. 

Q.  Whether  it  was  by  a  telephone  call  or  by  a 
letter,  or 

Trial  Examiner:    You  communicated  with  them? 

The  Witness :    Yes. 

Q.  (By  Mr.  Leonard)  :  And  you  did  so  after 
General  Counsel's  Exhibit  No.  2  had  been  circulated 
by  your  supervisory  personnel  and  had  been  signed 
by  your  employees;  is  that  correct? 

A.     That  is  correct.  [180] 

***** 

PAUL  K.  DOTY 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Trial  Examiner :    What  is  your  name,  sir  ? 

The  Witness:    Paul  K.  Doty. 

Trial  Examiner:    And  where  do  you  live,  sir? 

The  Witness :    1736  West  Dayton  Avenue,  Fresno, 

California. 

***** 

Q.  (By  Mr.  Avery)  :  What  is  your  occupation, 
Mr.  Doty?  A.     I  am  an  attorney.  [186] 

Q.  And  how  long  have  you  been  practicing  as 
an  attorney?  A.     Four  years. 

Q.  Do  you  specialize  in  any  particular  branch 
of  the  law? 

A.     Yes.    I  specialize  in  labor  laws. 

Q.     And  in  that  specialization,  Mr.  Doty,  have 
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you   been   representing    California   Compress    Co., 

Inc.,  for  some  years?  A.     I  have. 

Trial  Examiner:  How  many  years  have  you 
been  practicing? 

The  Witness:     Four. 

Trial  Examiner:     Forty? 

The  Witness:    Four,  f-o-u-r. 

Trial  Examiner:     Four? 

The  Witness:     Yes. 

Q.  (By  Mr.  Avery)  :  Mr.  Doty,  when  did  you 
first  hear  of  the  petition  for  representative  allega- 
tion being  filed  with  respect  to  production  and 
maintenance  employees  of  the  California  Compress 
Co.,  Inc.?  A.     On  November  6th. 

Q.  And  will  you  tell  us  the  story  from  then  on, 
what  your  connection  with  the  affair  was  ? 

A.  On  November  6th  I  was  at  the  National 
Labor  Relations  Board  offices  in  connection  with 
some  other  matters,  and  I  was  advised  by  Field  Ex- 
aminer Shirley  Bingham  that  a  petition  had  been 
filed  by  the  ILWU  in  this  matter. 

I  inquired  whether  or  not  they  made  a  sufficient 
showing  [187]  of  interest  at  that  time,  and  she 
told  me  they  had. 

Upon  my  return  to  the  hotel,  I  received  word  at 
my  office  that  Mr.  Handwerker  was  calling.  I 
called  Mr.  Handwerker  and  notified  him  of  the  peti- 
tion and  also  stated  to  him  that  there  appeared  to 
be  a  sufficient  showing  of  interest. 

His  replies  to  me  were  in  substance : 

"I  don't  believe  there  could  l^e  any  union  mem- 
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l)ers  here  or  any  applications  signed,  let  alone  a 

majority  of  our  employees." 

I  told  him  I  had  not  discussed  with  the  Board 
officials  the  authenticity  of  the  cards  or  how  current 
they  were  or  anything  along  that  line,  but  I  would 
check  with  them  the  following  Monday,  I  believe. 
I  was  remaining  in  San  Francisco.  I  would  check 
to  see  what  the  status  was. 

At  that  time  I  discussed  with  Albert  Schneider — 
Miss  Bingham  was  out  of  town — the  cards.  He 
stated  they  seemed  to  be  current  and  that  approxi- 
mately 80  percent  of  the  86  employees — I  advised 
him  that  there  were  86  employees — that  approxi- 
mately 80  percent  had  signed  authorization  cards. 

I  asked  him  what  the  procedure  was  if  these 
cards  turned  out  to  be  not  authentic.  He  said 
usually  they  would  have  the  FBI  check  the  signa- 
tures and  compare  those  with  signatures  on  can- 
celled pay  checks. 

I  asked  not  to  proceed  further  mitil  I  talked 
with  the  company,  but  perhaps  that  should  be  done, 
and  then  I  returned  to  Fresno.  [188] 

The  next  conversation,  I  think,  was — well,  there 
may  have  been  conversations  between.  I  don't  re- 
member. I  remember  on  the  29th  Mr.  Avery  con- 
tacted me,  Mr.  Avery  of  the  law  firm  of  Avery, 
Meux  and  Gallagher,  he  being  the  company's  gen- 
eral counsel,  and  we  discussed  the  matter  of  these 
authorization  cards. 

We  discussed  particularly  the  Globe  Iron  case 
and  decided  to  discuss  with  the  company  the  pos- 
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sibility  of  circularizing  a  petition  and  using  the 

language  of  that  particular  case. 

And  the  next  thing  I  heard,  this  had  been  done. 
Shortly  thereafter  I  was  advised  by  Mr.  Avery  that 
we  could  consent  to  an  election;  that  they  felt  they 
might  as  well  proceed.  I  was  in  San  Francisco 
the  following  day  and  discussed  the  matter  with 
Mr.  Yeates,  and  Mr.  Yeates  said  it  was  too  late; 
that  they  had  already  filed  an  imfair  labor  practice 
charge. 

That  is  all. 

Trial  Examiner:  Now,  Mr.  Yeates  told  you  that 
an  unfair  labor  practice  charge  was  on  file  and 
they  would  not  proceed  with  the  election? 

The  Witness:    That's  correct. 

Trial    Examiner:      He    told   you    that    was    the 

Board's  policy? 

The  Witness:     That's  right.   [189] 
***** 

Cross  Examination 

Q.  (By  Mr,  Yeates)  :  Mr.  Doty,  you  are  aware 
that  a  determination  of  the  showing  of  interest  on 
an  election  is  an  administrative  matter;  is  that  cor- 
rect? [190]  A.     I  am. 

Q.  And  that  the  Board,  in  determining  whether 
there  is  a  timely  showing,  finds  that  out  in  their 
own  process  and  then  from  that  point  detennines 
whether  to  proceed  with  the  election  or  hearing? 

A.  I  would  say  in  the  absence  of  any  forgeries 
or  anything  like  that,  that  w^ould  be  true. 

Q.     In  your  x^ast  practice  with  the  Board,  has  it 
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always  been  an  administrative  matter  on  the  show- 
ing of  interest,  as  far  as  you  know? 

Trial  Examiner:  Have  you  ever,  in  your  experi- 
ence prior  to  this  time,  called  to  the  Board's  atten- 
tion that  the  authorization  cards  were  forgeries  or 
not  authentic  or  not  signed  by  the  persons  whose 
names  appeared  thereon? 

The  Witness:  Never  in  my  experience  have  I 
had  any  opxDortimity  to  doubt  the  cards. 

Trial  Examiner:  Well,  you  say  you  have  been 
practicing  four  years. 

The  Witness:    I  was  an  industrial  labor  consult- 
ant for  fifteen  or  sixteen  years  prior  to  that. 
***** 

Q.  (By  Mr.  Leonard)  :  Mr.  Doty,  with  respect 
to  General  Counsel's  [191]  Exhibit  No.  2,  was  that, 
to  your  knowledge,  ever  presented  to  the  National 
Labor  Relations  Board? 

A.  Was  this  ever  presented  to  the  National  La- 
bor Relations  Board? 

Q.    Yes. 

Trial  Examiner:    Or  a  copy  of  it. 

Q.     (By  Mr.  Leonard)  :    Or  a  copy  of  it. 

A.     Yes. 

Q.     AVhere  ?  A.     After  the  charges  were  filed. 

Q.     After  the  charges  were  filed?  A.    Yes. 

Q.  All  right.  Now,  you  stated  that  on  or  about 
the  10th  of  December  you  were  in  the  Board's  office 
and  you  saw  Mr.  Yeates,  and  he  told  you  it  was  too 
late  to  go  ahead  w4th  a  consent  election  because  the 
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charges  had  been  filed?    Do  you  recall  that  testi- 

mon}^  ?  A.     Yes. 

Q.  It  is  also  true,  is  it  not,  Mr.  Doty,  that  some- 
time thereafter  I  called  you  on  the  telephone  on 
behalf  of  the  ILWU  and  offered  to  withdraw  the 
charges  if  the  company  consented  to  an  election; 
is  that  not  correct? 

A.     AVell,  that  is  partially  correct,  I  would  say. 

Q.     Well,  in  w^hat  respect  is  it  incorrect? 

A.  Well,  we  didn't  feel  we  had  a  full  complement 
of  employees  [192]  at  that  time,  and  I  didn't  know 
the  company's  policy,  but  you  did  phone  me  to  see 
if  this  matter  could  be  settled. 

Q.  The  fact  is  that  sometime  in  December,  be- 
fore the  first  of  the  year  of  1957,  December  of  1957, 
I  called  you  and  said  the  union  would  withdraw 
these  charges  if  we  could  have  a  consent  election, 
and  you  told  me  you  would  let  me  know^;  isn't  that 
right? 

A.     I  think  that's  right.  I  don't  know  the  date. 

Q.     Well,  that  is  true?  A.     Yes. 

Q.  And  then  you  told  me  that  that  couldn't  be 
done?  A.     That's  right. 

***** 

KENNETH  O.  AVERY 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 
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Direct  Examination 
Trial  Examiner:    What  is  your  name? 
The  Witness:    Kenneth  G.  Avery,  4064  Wishon, 

Fresno,  California.     *****    [193] 

Mr.  Doty:     I  will  ask  a  few  questions  of  Mr. 

Avery. 

Trial  Examiner:    Very  well,  sir.  [194] 
***** 

Q.     (By  Mr.  Doty)  :     Mr.  Avery,   shortly  after 

the  unfair  labor  practice  charge  was  filed,  was  there 

a  meeting  held  in  the  offices  of  Doty,  Evans  and 

Quinlan,   with   the   Field   Examiner   Miss   Shirley 

Bingham  ? 

A.     Yes,  after  the  charge  had  been  filed.  [203] 
***** 

Q.     (By  Mr.  Doty) :    Was  the  General  CounseFs 

Exhibit  No.  2  a  topic  of  discussion  at  this  meeting? 

A.     Yes,  General  Counsel's  Exhibit  No.  2  was  one 

of  the  photostatic  copies   of  the  document  which 

had  been  circulated  on  December  4th  and  5th,  which 

I  had  prepared  for  the  purpose  of  delivering  to 

j  Miss  Bingham  at  this  meeting. 

I      Q.     What  was  stated  in  that  document  at  that 

I  time?  [204] 

:j  *   *   *   *    * 

<\ 

I  A.  Concerning  that  document,  I  told  Miss  Bing- 
IJ  ham  that  we  had  circulated  this  document  for  the 
ij  purpose  of  producing  evidence  that  the  Board  could 
;|  consider   as   to   the    sufficiency   of   representation; 
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that  I  wished  to  file  the  original  of  this  document 
in  the  representation  proceedings,  and  asked  her  if 
she  was  willing  to  accept  the  photostatic  copy  for 
her  purposes  in  connection  with  the  unfair  labor 
charge  hearing. 

At  that  meeting  she  said  that  probably  the  best 
procedure  was  to  submit  payroll  checks  which  the 
Board  could  then  check  against  the  union  authori- 
zation cards  to  determine  the  authenticity  of  the 
signatures.  So  following  that  meeting  on  Decem- 
ber 17  I  did  forward  to  Miss  Bingham  payroll 
checks  with  86  employees  that  had  been  issued  on 
November  8  and  requested  her  to  check  those^ — the 
endorsements  on  those  payroll  checks  against  the 
union  signature  cards. 

Q.     (By  Mr.  Doty) :     Was  this  done  by  letter? 

A.     That  was  done  by  letter. 

Q.  Did  you  receive  a  reply  from  this  letter  in 
regard  to  the  payroll  checks  under  examination? 

A.     Yes,  I  received  a  reply  that  they  had  been 

checked  against  the  union  authorization  cards,  and 

I  subsequently  received  a  reply  from  General  Coim- 

sel,  Mr.  Robert  Yeates,  returning  the  payroll  checks 

and  apologizing  for  the  delay  in  returning  them. 
***** 

Cross  Examination  ***** 
Q.     (By  Mr.  Yeates)  :    Mr.  Handwerker  advised 
you  that  there  was,  in  his  opinion,  not  a  showing 
of  interest  by  the  union,  an  authentic  showing  of 
interest  by  the  union? 
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A.     That's  correct,  in  snl)stance. 

Q.  And  in  support  of  his  feeling  on  this,  what 
information  did  he  give  you? 

A.  Mr.  Handwerker  stated  that  he  had  received 
word  through  his  superintendent  that  the  employees 
had  stated  they  were  not  interested  in  a  union  and 
were  completely  satisfied  with  their  working  con- 
ditions. 

Q.  Well,  now,  as  best  you  can,  tell  me  exactly 
what  he  told  you.  [211] 

A.     That,  in  substance,  is  what  he  told  me. 

Q.  Did  you  meet  with  Mr.  Young  or  any  of  the 
supervisors  of  the  company  prior  to  the  preparation 
of  G-eneral  Counsel's  No.  2  %  A.     No. 

Q.  Did  you  meet  or  discuss  with  any  of  the 
employees  themselves  anything  in  connection  with 
General  Counsel's  Exhibit  No.  2  before  its  prep- 
aration ?  A.     No. 

Q.  Had  you  been  advised  by  Mr.  Doty  that  the 
usual  and  ordinary  procedure  or,  rather,  that  the 
showing  of  interest  was  an  administrative  matter 
determined  by  the  Board? 

A.     Mr.  Doty  so  advised  me. 

Q.  And  he  advised  you  of  that  at  what  time  in 
relation  to  the  preparation  of  General  Coimsel's 
Exhibit  No.  2? 

A.  He  gave  me  that  information  on  November 
29  when  we  had  a  conference  in  his  office. 

Q.  Did  he  advise  you  of  what  the  effect  would 
be  of  a  consent  election  agreement  between  the  em- 
ployer and  the  petitioning  union? 
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A.  No,  I  don't  think  the  effect  of  a  consent  elec- 
tion was  discussed. 

Q.     Was  a  consent  election  discussed? 

A.  A  consent  election  was  discussed  and  a  deci- 
sion made  not  to  consent  at  that  particular  time. 

Q.  Was  the  decision  not  to  proceed  with  [212] 
the  election  at  that  time — whose  decision  was  that? 

A.  That  decision  was  counsel's  decision  in  con- 
ference with  Mr.  Handwerker. 

Q.  From  the  mformation  you  have  previously 
stated  that  Mr.  Handwerker  gave  you  ? 

A.     That's  correct. 

Mr.  Yeates :    That's  all. 

Mr.  Leonard:  Just  one  or  two  questions,  please, 
Mr.  Avery. 

Q'.  (By  Mr.  Leonard)  :  In  other  words,  on  No- 
vember 29th,  based  upon  the  information  from  Mr. 
Handwerker  that  the  showing  was  not  authentic 
for  the  reasons  already  stated,  the  decision  of  the 
company  was  not  to  proceed  with  a  consent  elec- 
tion ;  is  that  correct  ? 

A.  That  is  correct,  for  the  reason  that  if  there 
was  not  a  sufficient  representation  and  that  could 
be  brought  to  the  attention  of  the  Board,  then  there 
was  no  use  wasting  the  employees'  time  by  an  elec- 
tion that  would  serve  no  purpose. 

Q.  And  then  this  document  called  General  Coun- 
sel's Exhibit  No.  2  was  prepared  by  you  and  the 
man  you  indicated  and  was  circulated  and  was  re- 
turned to  you  when  ?  Do  you  recall  ? 

A.     I  believe  it  was  first  returned  to  me  on  the 
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afternoon  of  December  5th.  However,  it  was  not 
notarized,  and  I  was  therefore  unable  to  use  the 
document  with  the  notary's  fomi  that  I  had  orig- 
inally attached  to  it,  so  subsequently  I  prepared  the 
[213]  last  page  of  Exhibit  No.  2  and  had  it  exe- 
cuted l)y  Mr.  Kuhns.  I  believe  that  was  about  the 
lOth  of  December. 

Q.  And  were  there  some  subsequent  meetings, 
conferences,  between  you  and  Mr.  Handwerker  and 
Mr.  Doty  after  the  10th  of  December  in  connection 
with  this  matter?  A.     Oh,  yes. 

Q.  And  there  was  a  time,  was  there  not,  after 
the  10th  of  December  when  the  company  indicated 
to  the  Labor  Board  that  it  would  agree  to  a  consent 
election?  A.     Not  after  the  10th,  no. 

Q.     Well,  was  it  on  the  10th? 

A.     I  believe  that  was  on  the  5th. 

Q.     It  was  on  the  5th?  A.     Yes. 

Q.     On  the  5th  of  December  the  company 

A.     It  was  either  the  5th  or  the  6th,  Counsel. 

Q.  All  right.  In  any  case,  it  was  either  the  day 
you  received,  or  the  day  after  you  received  from 
Mr.  Yoimg  General  Counsel's  Exhibit  No.  2  with 
the  signatures  on  it? 

A.     It  could  have  been  before  I  received  it. 

Q.  But  after  you  had  been  advised  of  its  con- 
tents? A.     That's  correct. 

Q.     That  the  employees  had  signed  it? 

A.     That's  correct. 

Q.  So  prior  to  the  time  the  company  was  aware 
of  the  fact  that   [214]   the  employees,  or  a  large 
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part  of  them,  had  consented  to  an  election,  it  was 
after  all  the  signatures  were  obtained  on  the  docu- 
ment that  the  company  consented  to  an  election? 

A.  That's  right.  You  are  correct  as  to  the  tim- 
ing. We  did  consent  io  a  consent  election  after 
this  had  been  signed,  yes. 

Q.  Now,  did  Mr.  Doty  advise  you  sometime 
within  the  next  two  weeks  or  so  after  December 
5th  that  the  union  would  withdraw  its  charges  in 
tliis  case  if  the  company  would  proceed  with  a  con- 
sent election?  Did  Mr.  Doty  ever  so  advise  you? 

A.  Yes,  I  believe  that  was  mentioned.  It  was 
not  seriously  considered,  so  I  have  no  clear  recollec- 
tion of  that. 

Q.  Do  you  remember  about  when  it  was  men- 
tioned ? 

A.    No,  I  have  no  recollection  of  that. 

Q.  Well,  was  it  sometime  before  Christmas  of 
1957?  It  was  sometime  before  Christmas  of  1957, 
wasn't  it? 

A.  No.  I  have  no  clear  recollection.  I  believe 
that  that  was  mentioned  to  me,  but  I  don't  recall 
when. 

Q.  Could  you  help  us  out  by  telling  us  whether 
it  was  within  a  week  or  two  weeks  from  the  time 
the  company  indicated  it  would  consent  to  a  con- 
sent election? 

A.  No,  I  couldn't,  because  we  were  interested 
then  of  the  charge  that  was  made,  the  information 
we  received  shorily  after  we  decided  to  consent, 
and  I  think  almost  immediately  I  was  advised  by 
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Mr.  Doty  that  the  representation  election  had  been 

called  off,  which  was  set  for  December  10th.  [^15] 

Q.     The  hearing  had  been  set  for  December  10th? 

A.  Yes.  That  was  the  deadline  against  which 
we  were  working,  of  course. 

Q.  Did  you  advise  or  instruct,  whichever  might 
be  proper,  Mr.  Doty  to  make  a  response  to  the 
union's  proposal  that  the  charges  be  withdrawn 
and  there  be  a  consent  election? 

A.  I  at  all  times  advised  Mr.  Doty  that  we  are 
not  prepared  to  consent  to  an  election  after  the 
charges  had  been  filed. 

Q.    After  December  10th? 

A.  After  the  charges  had  been  filed,  and  I  be- 
lieve we  heard  about  it  on  December  6th  or  there- 
abouts. 

Q.  You  couldn't  have  heard  it  on  December  6th, 
Mr.  Avery,  because  they  weren't  filed  until  the 
10th  of  December,  as  the  exhibit  shows. 

A.     The  charges? 

Q.    Yes. 

A.  Well,  I  may  be  mistaken,  but  if  you  will 
refer  to  the  record,  I  will  be  glad  to  refresh  my 
recollection  of  that. 

Mr.  Doty:    The  9th. 

Q.  (By  Mr.  Leonard)  :  They  were  filed  on  the 
9th  and  apparently  service  was  made  on  you  by 
a  letter  dated  December  9th  in  San  Francisco,  so 
I  presume  you  received  it  in  Fresno  on  December 
10th,  but  the  date  is  of  no  importance. 
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Q.  May  I  consult  my  files?  I  believe  there  is 
another  document  we  haven't  received.  [216] 

Mr.  Leonard:     I  have  no  objection. 

Trial  Examiner:  Where  is  the  original  of  those 
exhibits  ? 

Mr.  Yeates:     Right  here. 

The  Witness:  Yes,  that  is  a  copy  of  the  docu- 
ment I  do  have.  It  seems  to  me,  to  the  best  of  my 
recollection,  that  I  heard  by  telephone  from  Mr. 
Doty  about  the  filing  of  these  in  advance  of  our 
getting  the  actual  charge. 

Q.  (By  Mr.  Leonard)  :  Well,  they  were  filed 
on  the  10th,  so  you  may  have  heard  from  him  on 
the  9th  or  the  10th. 

Trial  Examiner:    Well,  let's  go  ahead. 

Mr.  Leonard:    Yes,  sir. 

Q.  (By  Mr.  Leonard) :  You  say  that  after  a 
conference  with  Miss  Bingham  sometime  later  on, 
she  suggested  to  you  that  the  best  procedure  for 
you  to  follow  in  connection  with  checking  the 
authenticity  of  those  union  authorization  cards  was 
to  submit  some  payroll  cards  and  the  signatures 
would  be  checked? 

A.     I  am  sorry,  I  couldn't  hear  you. 

TriaF  Examiner :  Will  the  reporter  kindly  read 
the  question? 

(Question  read.) 

A.  Yes,  the  payroll  checks,  if  that  is  what  you 
have  reference  to. 

Q.     (By  Mr.  Leonard)  :    Yes. 

A.     And  that  is   after  I  had  requested  or  had 
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perniission  to  file  the  original  of  General  Counsel's 

Exhibit  No.  2  in  the  representation  matter.   [217] 

Q.     And  did  you  submit  the  payroll  checks? 

A.     I  did. 

Q.  And  did  you  receive  a  report  from  the  Na- 
tional Labor  Relations  Board  on  what  they  had 
done  with  the  checks?  A.     Yes. 

Q.    AVhat  was  that? 

A.     I  understand  they  checked  them. 

Q.     And  what  did  they  tell  you? 

A.     I  don't  recall  the  contents  of  the  letter. 

Trial  Examiner:    Was  it  in  writing? 

The  Witness:  I  received  a  letter  from  Mr.  Ger- 
ald Brown  in  writing,  yes. 

Trial  Examiner:     Will  you  look  at  it,  please? 

The  Witness:    Surely. 

Trial  Examiner:  Maybe  it  will  refresh  your  rec- 
ollection. 

The  Witness:  Yes,  I  received  a  letter  from  Ger- 
ald A.  Brown,  dated  December  30,  1957. 

Mr.  Leonard:    May  I  see  it,  please? 

The  Witness:    Yes. 

Mr.  Leonard:  I  would  like  to  offer  in  evidence 
the  letter  to  which  the  witness  has  just  made  ref- 
erence. 

Trial  Examiner:    Any  objections,  gentlemen? 

Mr.  Yeates:    No  objection. 

Mr.  Doty:    No  objection.  '[218] 

Mr.  Avery:    No  objection. 

Trial  Examiner:  There  being  no  objection,  the 
papers  will   be   received   in   evidence,   and   I   will 
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kindly  ask  the  reporter  to  mark  it  as  Union's  Ex- 
hibit No.  1. 
*  *  *  * 

Q.  (By  Mr.  Leonard)  :  I  just  want  to  be  cer- 
tain that  the  record  is  clear  on  one  thing,  Mr. 
Avery:  Prior  to  the  preparation  of  General  Coun- 
sel's Exhibit  No.  2,  your  factual  inquiry — I  am  not 
talking  about  the  legal  inquiry,  but  your  factual 
inquiry  resulting  in  your  obtaining  information  in 
writing  relating,  one,  to  the  1956  election  involv- 
ing the  Chemical  Workers  and,  two,  in  writing  a 
list  of  the  86  employees  who  were  on  the  payroll 
as  of  November  6th  and,  three,  some  conversations 
with  Mr.  Handwerker,  that  was  the  factual  matter 
that  you  had;  is  that  correct?  [219]  Is  that  all  the 
factual  matter  you  had? 

Trial  Examiner:    No.  He  said  and  the  papers. 

Q.  (By  Mr.  Leonard) :  And  the  papers  in  the 
representation  case  here? 

A.     That  is  correct. 

Q.     There  wasn't  anything  else? 

A.     That  is  correct. 
***** 

LAWRENCE  YOUNG 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  jfirst  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
Trial  Examiner:    What  is  your  name,  sir? 
The  Witness:    Larry  Young.  [220] 
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Trial  Examiner:     Is  it  Lawrence  or  Larry? 

The  Witness:  Well,  it's  really  Lawrence,  but 
most  peoi^le  know  me  by  the  name  of  Lariy. 

Trial  Examiner:     But  it  is  Lawrence? 

The  Witness:     Yes,  sir. 

Trial  Examiner :    Where  do  you  live,  Mr.  Young  ? 

The  Witness:    4353  North  Harrison. 

Trial  Examiner:    Fresno? 

The  Witness:    Fresno. 
***** 

Q.  (By  Mr.  Avery)  :  Mr.  Young,  are  you  con- 
nected with  the  California  Compress  Co.,  Inc.,  the 
Respondent  in  this  matter?  A.     I  am. 

Q.  And  what  position  do  you  hold  with  that 
company  ?  A.     Sux)erintendent. 

Q.     What  are  your  duties? 

A.     Charge  of  maintenance  and  production. 

Q.  Do  you  have  any  supervisors  working  under 
you?  A.    Yes,  I  do. 

Q.     And  w^ho  are  those  supei'visors  ? 

A.     Don  Robinson,  Charlie  Kulms,  Henry  Hayes, 

Ray  Stidman.  [221] 
***** 

Q.  Now,  was  it  brought  to  your  attention,  Mr. 
Young,  that  a  petition  had  been  filed  by  the  Inter- 
national Longshoremen's  and  Warehousemen's  Un- 
ion, Independent,  requesting  a  representative  elec- 
tion ?  A.    Yes. 

Q.     And  how  was  that  called  to  your  attention? 

A.     Mr.  Handwerker  told  me  about  it. 

Q.     Included  in  that  petition,  it  was  stated,  was 
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it  not,  that  the  union  purported  to  represent  a  sub- 
stantial number  of  employees'? 

A.     Yes.  [222] 
***** 

Q.  (By  Mr.  Avery)  :  Will  you  state  the  conver- 
sation between  you  and  Mr.  Handwerker  concern- 
ing the  filing  of  this  representative  petition? 

Mr.  Leonard:  That  is  objected  to  on  the  grounds 
that  it  is  immaterial  and  is  self-serving.  It  would 
be 

Trial  Examiner:    Overruled. 

Q.     (By  Mr.  Avery)  :    You  may  state  it. 

A.  Mr.  Handwerker  asked  me  if  I  thought  it 
was  possible  that  many  of  our  employees,  or  if  any 
of  our  employees,  had  signed  cards  or  had  asked 
for  representation,  and  I  told  him  definitely  I  was 
positive  myself  that  they  hadn't.  That  was  the  in- 
formation I  gave  him. 

Trial  Examiner:    Had  not? 

The  Witness:    Had  not. 

Q.  (By  Mr.  Avery)  :  Following  that  first  con- 
versation, did  Mr.  Handwerker  instruct  you  to  take 
any  action  to  verify  your  opinion?  A.    Yes. 

Q.     And  what  was  that  action? 

A.  He  asked  me  if  there  was  any  way  I  could 
find  out  if  it  was  true,  and  I  told  him  there  was. 
All  I  had  to  do  was  ask  the  boys. 

Q.    And  did  you  ask  the  boys? 

A.     I  asked  three  or  four  of  the  boys.  [223] 


***** 
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Q.  (By  Mr.  Aveiy) :  What  did  you  report  to 
Mr.  Handwerker? 

Mr.  Leonard:  We  object  to  it  on  the  grounds 
that  it  is  immaterial  and  no  proper  foundation  has 
been  laid. 

Trial  Examiner:  Overruled.  Lay  a  foundation 
first,  will  you,  Mr.  Avery? 

Q.  (By  Mr.  Aveiy)  :  Approximately  what  date 
did  you  report  to  Mr.  Handwerker  as  a  result  of 
your  investigation?  [224] 

A.     The  date  I  couldn't  tell  you. 

Trial  Examiner :  About  how  long  after  your  first 
conversation  ? 

The  Witness :    The  same  day. 

Q.  (By  Mr.  Avery)  :  Who  was  present  besides 
yourself  and  Mr.  Handwerker,  if  anyone? 

A.    No  one. 

Trial  Examiner:  When  was  the  first  conversa- 
tion? Did  you  fix  a  date,  Mr.  Avery? 

Mr.  Avery:  No,  we  didn't  fix  a  date.  It  was 
sometime  after  the  filing  of  the  petition. 

Trial  Examiner:    Well,  how  soon  after  that? 

Q.  (By  Mr.  Avery) :  Do  you  know  approxi- 
mately when  Mr.  Handwerker  advised  you  of  the 
filing  of  the  representation  petition? 

A.  As  far  as  I  remember,  it  was  the  same  day 
we  got  it. 

Q.  Do  you  recall  now  approximately  the  date 
you  got  it? 

A.     No,  I  wouldn't  even  try. 

Q.  All  right.  Now,  referring  to  your  conversa- 
tion with  Mr.  Handwerker,  after  you  made  your 
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investigation  you  talked  to  some  of  the  men,  and 
you  say  you  and  Mr.  Handwerker  were  present. 
Where  w^as  it  ?  Was  it  in  your  office  or  in  his  office  ? 

A.     His  office. 

Q.     His  office?  A.    Yes. 

Q.     And  you  say  no  one  else  was  present?  [225] 

A.    No. 

Q.     What  was  told  to  Mr.  Handwerker? 

Mr.  Leonard:  I  object  to  that.  He  is  about  to 
express  an  opinion  he  derived  from  other  people 
and  that  is  the  foundation  I  think  we  are  en- 
titled to. 

Trial  Examiner:  I  will  overrule  the  objection. 
You  will  have  an  opportunity  to  bring  it  out  if 
you  want  to  do  it. 

Mr.  Leonard:    All  right. 

Q.  (By  Mr.  Avery)  :  What  did  you  tell  Mr. 
Handwerker  ? 

A.  I  was  still  convinced  that  there  was  no  truth 
in  the  fact  that  the  boys  signed  for  representation. 

Trial  Examiner:  Did  you  tell  him  the  source  of 
your  information? 

The  Witness:    Yes. 

Trial  Examiner:  Did  you  tell  him  to  whom  you 
spoke  ? 

The  Witness:    Yes. 

Trial  Examiner:  Tell  us  all  about  the  conversa- 
tion. 

The  Witness:    Well,  I  talked  to 

Trial  Examiner:  Tell  us  what  you  said  to  Mr. 
Handwerker  at  that  time. 
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The  Witness:  Well,  I  told  him  that  I  asked 
some  of  the  boys  about  it,  what  I  considered  to  be 
a  iiimor,  and  they  told  me  that  no  one  had  signed 
or  was  interested  in  a  union. 

Trial  Examiner:    All  right. 

Q.  (By  Mr.  Avery)  :  Now,  following  that  [226] 
conversation,  which  was  shortly  after  you  had  first 
been  informed  of  a  representation,  that  a  petition 
had  been  filed,  did  you  have  any  further  conver- 
sation with  Mr.  Handwerker  in  which  he  instructed 
you  to  do  anything  with  regard  to  finding  out 
whether  your  employees  had  authorized  the  union 
to  file  this  petition? 

A.     No.  I  had  already  done  that. 

Q.  All  right.  Now,  referring  to  approximately 
December  4,  1957,  did  you  have  a  conversation  with 
Mr.  Handwerker  in  which  he  gave  you  some  in- 
structions ?  A.     Yes. 

Q.  All  right.  State  the  nature  of  that  conversa- 
tion and  in  general  the  instructions  you  received. 
***** 

The  Witness:    He  gave  me  the  document. 

Q.  (By  Mr.  Avery)  :  You  are  referring  to  Gen- 
eral Counsel's  Exhibit  No.  2?  [227] 

A.     Yes,  that's  it. 

Q.    All  right. 

A.  He  explained  to  me  its  contents,  and  he 
asked  me  if  I  would  call  my  foremen  in  and  ex- 
plain it  to  them  and  have  them  circulate  it  among 
the  men  and  explain  to  the  men  what  it  meant  and 
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let  them  read  it  and  find  out  who  had,  if  they  had, 

signed  cards  asking  for  representation. 

Q.  Following  that  conversation  with  Mr.  Hand- 
werker  and  on  the  same  date,  did  you  have  a  meet- 
ing with  your  supervisors'?  A.     I  did. 

Q.    And  which  supervisors? 

A.    Don  Robinson,  Charlie  Kuhns,  Henry  Hayes. 

Q.    And  where  did  that  meeting  take  place? 

A.     In  my  office. 

Q.  And  what  did  you  state  to  your  supervisors 
on  that  occasion? 

Mr.  Leonard:  That  is  objected  to  on  the  grounds 
that  it  is  incompetent,  irrelevant  and  immaterial 
and  self-serving. 

Trial  Examiner:    Overruled. 

A.     I  explained  the  document  to  them. 

Trial  Examiner:  Tell  us  what  you  said.  That 
is  a  conclusion.  Tell  us  as  nearly  as  you  can  what 
you  said  to  these  foremen. 

The  Witness:  I  told  them  that  they  were  to  get 
the  information  [228]  or  circulate  this  document; 
that  we  are  not  interested  at  all  in  the  employees' 
u.nion  activities;  all  we  wanted  to  know  was  if  they 
had  signed  cards  asking  for  representation  and  to 
make  it  very  clear  that  it  would  have  nothing  to 
do  vvith  their  job  as  far  as  our  plant  was  con- 
cerned, or  with  any  affiliations  they  had  with  any 
organization. 

Q.  (By  Mr.  Avery)  :  Did  you  hand  the  orig- 
inal, of  which  Exhibit  No.  2  is  a  photostatic  copy, 
to  one  of  your  foremen?  A.     I  did. 
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Q.     And  to  whom? 

A.     Mr.  Charlie  Kuhns. 

Mr,  Leonard:  Mr.  Examiner,  without  repeating 
it  all  the  time,  I  take  it  I  may  have  a  continuing 
objection  to  this  on  the  ground  that  it  is  self- 
serving. 

Trial  Examiner:     Overruled. 

Q.  (By  Mr.  Avery) :  And  did  you  instruct  Mr. 
Kuhns  what  to  do  with  that  document? 

A.     I  did. 

Q.  And  what  were  your  instructions  specifically 
to  Mr.  Kuhns  in  addition  to  what  you  have  already 
said  ? 

A.  Nothing  in  addition  to  what  I  have  already 
said  to  Mr.  Kuhns,  except  I  wanted  each  foreman 

to  talk  to  his  own  men  and  explain  it  to  them.  [229] 

***** 

Q:  (By  Mr.  Avery)  :  Were  all  of  your  86  em- 
ployees who  were  in  production  and  maintenance 
work  able  to  read  and  write? 

A.     That  I  can't  answer  for  you.  I  don't  know. 

Q.  Now,  did  you  at  any  time  during  the  circu- 
lation of  this  petition  talk  to  any  of  the  86  em- 
ployees? A.     Yes,  I  did. 

Q.     And  on  what  'occasion? 


A 

Q 

A 
A 

Q 


It  was  on  the  morning  of  December  5th. 

At  approximately  what  time? 

Approximately  nine  o'clock. 

And  where? 

In  Mr.  Robinson's  office. 

Who  was  present  at  that  time? 
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A.  Don  Robinson,  Charlie  Kiihns,  Harold  Jud- 
son,  Willie  DeBise. 

Q.  What  was  your  occasion  in  going  to  Mr.  Rob- 
inson's office  at  that  time? 

A.     To  pick  up  shipping  orders. 

Q.  Now,  was  anything  said  to  you  or  either  Mr. 
DeBise  or  Mr.  Judson  when  you  entered  the  room  ? 

A.     Yes.  [231] 

Q.     What  was  said? 

A.  Mr.  DeBise  asked  me  outright  if  there  was 
any  tnith  in  the  rumor  that  if  they  did  not  sign 
the  petition  that  was  on  the  plant  they  would  lose 
their  jobs. 

Q.     And  what  did  you  reply? 

A.  Definitely  not.  There  was  no  truth  in  it.  It 
had  nothing  to  do  with  their  jobs  at  all.  It  would 
affect  them  in  no  way  as  far  as  I  knew  with  their 
standing  with  the  union.  [232] 

Q.  Now,  a  statement  has  been  made,  Mr.  Young, 
that  sometime  in  November,  date  unknown,  you 
addressed  a  gathering  of  the  employees  in  the 
smoke  room  or  boiler  room.  Do  you  recall  any 
such  occasion?  A.     Yes,  I  do. 

Q.     Approximately  AA^hen  was  that? 

A.     I  couldn't  possibly  give  you  a  date  on  it. 

Trial  Examiner:  Well,  could  you  tell  us  what 
month  it  was? 

The  AVitness:  I  can  tell  you  that  it  was  after 
we  had  been  notified  that  the  boys  had  asked  for 
representation  by  the  union. 
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Trial  Examiner:    Well,  how  long  after? 

The  Witness:    Oh,  three  or  four  days.  [233] 
***** 


Cross-Examination 

Q.  (By  Mr.  Leonard) :  Mr.  Young,  I  just  want 
to  fix  some  time  sequences  if  I  can. 

As  I  understand  it,  the  very  first  information 
that  you  had  about  this  matter  was  that  Mr.  Hand- 
werker  informed  you  that  a  petition  for  representa- 
tion had  been  filed;  is  that  right? 

A.     That's  right. 

Q.  And  you  can't  fix  the  date  of  that,  but  you 
think  it  was  shortly  after  the  petition  was  received 
by  the  company,  within  a  day  or  so,  that  Mr.  Hank- 
werker  talked  to  you? 

Trial  Examiner:  He  said  he  thought  it  was  the 
same  day. 

A.     Yes.  [235] 

Q.  (By  Mr.  Leonard) :  Now,  was  it  on  the 
same  day  that  Mr.  Handwerker  first  talked  to  you 
that  you  had  this  discussion  in  the  smoke  house 
about  which  you  have  given  testimony? 

A.    No. 

Trial  Examiner:  He  said  about  three  or  four 
days  later. 

Mr.  Leonard:  Well,  maybe  my  notes  are  inac- 
curate. 

Q.  (By  Mr.  Leonard) :  It  was  three  or  four 
days  later?  A.     Approximately. 

Trial   Examiner:     How   long  was   that   talk   of 
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yours  in  the  smoke  house?  How  long  did  that  take? 

The  Witness:     It  was  very  brief. 

Trial  Examiner:    About  how  long? 

The  Witness:    Probably  two  or  three  minutes. 

Q.     (By  Mr.  Leonard) :     As  I  recollect  it,  you 
said  none  of  the  men  said  anything?  A.     No. 

Q.     The  men  just  remained  silent? 

A.     That's  right. 

Q.     You  told  the  men  what  you  had  to  say  and 
the  men  remained  silent  and  then  you  left? 

A.     That's  right. 

Q.     And  then  you  reported  back  to  Mr.  Hand- 
werker  and  at  some  later  date 

A.     I  didn't  report  to  Mr.  Handwerker  at  that 
time. 

Q.     You  didn't  tell  him  about  the  meeting  in  the 
smoke  house?   [236] 

A.     There  was  nothing  to  tell  him. 

Q.     You  didn't  tell  him  anything  about  it? 

A.    No. 

***** 

CHARLES  H.  KUHNS 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
Trial  Examiner :    What  is  your  name,  sir  ? 
The  Witness:    Charles  H.  Kuhns. 
Trial  Examiner:     And  where  do  you  live,  Mr. 

Kuhns  ? 
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The  Witness :    412  San  Jose,  Clovis. 
Trial  Examiner :    Is  that  in  Fresno  ? 
The  Witness:     Well  it's   about   six  miles   from 

here. 

*  *  *  *  * 

Q.  (By  Mr.  Avery) :  Mr.  Kiihns,  are  you  [237] 
connected  with  California  Compress  Co.,  Inc.,  the 
Respondent  in  this  matter?  A.     Yes,  sir. 

Q.     What  is  your  position  with  that  company? 

A.     I  am  a  foreman  of  the  receiving  crew.  [238] 

***** 

Q.  Mr.  Kuhns,  referring  to  December  4,  1957, 
on  that  date  were  you  in  a  meeting  with  Mr.  Law- 
rence Young,  your  superintendent,  Mr.  Henry 
Hayes  and  Mr.  Donald  Robinson? 

A.     Yes,  sir. 

Q.     What  was  said  at  that  meeting? 


***** 


A.  Mr.  Young  called  us  into  his  office  and  told 
us  that  he  had  [239]  an  affidavit  to  sign,  for  the 
men  to  sign  if  they  had  not  signed  union  cards 
or  did  not  know  what  they  were  signing  at  the 
time,  and  he  read  the 

Q.  (By  Mr.  Aveiy) :  You  are  referring  to  Gen- 
eral Counsel's  Exhibit  No.  2? 

A.    Well,  I  believe  so. 

Trial  Examiner:    Well,  that  is  what  it  is. 

Q.  (By  Mr.  Avery) :  Well,  let  me  show  you 
the  original  of  this  document. 

Trial  Examiner:  Is  this  what  you  are  refer- 
ring to? 
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The  Witness :    Yes,  sir,  that's  it. 

Trial  Examiner:    All  right.  Go  ahead,  Mr.  Avery. 

Q:  (By  Mr.  Avery)  :  I  will  show  you  the  orig- 
inal of  Exhibit  No.  2  and  ask  you  if  that  was  the 
document  that  he  had  with  him,  without  the  signa- 
tures on  it.  A.     Yes,  sir. 

Q.     Yes.  Did  you  also  read  it? 

A.     Yes,  sir,  I  read  it. 

Q.  Now,  what  particular  instructions  did  he  give 
you?  In  other  words,  what  was  your  part  to  play? 

A,  I  was  to  circulate  this  document  among  the 
receiving  crew  and  also  go  with  Mr.  Hayes  and 
Mr.  Robinson  to  their  crews,  and  I  was  sui^posed 
to  witness  the  signatures  on  this  document.  I  was 

to  make  sure  that  the  right  men  were  signing.  [240] 

*  *  *  *  * 

Q.  (By  Mr.  Avery)  :  Now,  tell  me  what  you 
did  with  the  original  of  General  Counsel's  Exhibit 
No.  2  and  Respondent's  Exhibit  No.  2. 

A.  I  took  these  papers  down  to  the  plant  and 
first  went  to  my  own  crew,  my  receiving  crew,  and 
I  didn't  call  a  special  meeting.  I  went  out  to  where 
they  were  working.  So  therefore  I  didn't  get  them 
in  any  special  order,  and  I  can't  remember  where 
I  went  first  or  anything  like  that,  but  I  took  this 
to  my  men  and  read  it  to  them,  and  if  they  could 
read  or  if  they  w^anted  to  read  it,  I  would  let  them 
read  it.  And  I  asked  them  if  they  would  sign  it, 
and  all  but  Mr.  Richardson  and  Mr.  Merritts 
signed  it. 

I  also  told  them  that  it  would  have  no  bearing 
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whatsoever  on  their  job.  Mr.  Richardson  and  Mr. 
Merritts  didn't  sign.  I  had  them  both  together  at 
all  times.  Mr.  Richardson  and  Mr.  Merritts  did  not 
even  look  at  the  docmnent.  [242] 

They  said  they  signed  a  card  and  they  didn't 
wish  to  sign  it,  and  that's  all  there  was  to  that. 

And  then  I  w^ent  to  Mr.  Hayes,  and  he  also 
wasn't  at  any  one  spot.  We  covered  all  areas  of  the 
compress  ground,  meeting  his  men,  and  he  explained 
it  to  them,  or  let  them  read  it,  and  they  signed  it. 

Q.  Was  there  any  member  of  Mr.  Hayes'  crew 
that  did  not  sign  it? 

A.  No.  All  of  Mr.  Hayes'  crew  signed  this  docu- 
ment with  their  signature,  except  Spencer  Carter 
who  put  his  "X"  there  and  that  "X"  was  witnessed. 

Do  you  want  times  on  this,  too? 

Q.     Well 

A.     This  all  started  at  one  o'clock. 

Q.     On  December  4th? 

A.     On  December  4th. 

Q.     Yes. 

A.  And  my  crew  and  Mr.  Hayes'  crew  was  com- 
pleted at  3:00  o'clock.  At  3:00  o'clock  I  took  this 
document  into  Mr,  Robinson's  office,  where  he  called 
the  men  in  and  explained  it  to  the  men  when  he 
wasn't  busy,  and  the  men  that  were  in  there  when 
he  was  busy,  why,  I  would  exj^lain  it  to  them  or 
let  them  read  it  or  read  it  to  them. 

Trial  Examiner:  Did  you  call  them  in  at  one 
time  ? 

The  Witness:    No.  [243] 
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Trial  Examiner:     Was  it  a  whole  group? 

The  Witness:  No.  He  has  a  certain  number  of 
relief  men  and  they  woTild  relieve  so  three  or  four 
men  could  come  in  at  a  time,  so  we  didn't  have  to 
shut  the  press  down.  He  explained  it  to  them  or 
let  them  read  it  and  asked  them  if  they  had  not 
signed  it,  if  they  would  sign  this  document. 

Q.  (By  Mr.  Aveiy) :  Now,  did  you  complete 
obtaining  all  the  signatures  of  Mr.  Robinson's  crew 
on  December  4th? 

A.  No,  sir.  At  5 :00  o'clock  at  night — wait  a  min- 
ute. I  didn't  complete  Mr.  Hayes'  crew  at  the  time 
I  said.  I  just  want  to  make  it  right.  There  was 
some  of  Mr.  Hayes'  men  that  were  spotting  cotton 
at  the  time,  and  they  came  in  about  5:00  o'clock 
that  night,  as  I  remember  it. 

Q.    All  right. 

A.  And  I  imagine  it  was  somewheres  between 
10  and  20  men  in  Mr.  Robinson's  crew  that  we 
hadn't  talked  to.  There  was  also  one  on  the  night 
crew  at  the  time,  Mr.  Ambers,  I  believe,  that  signed 
it  when  he  came  to  work  at  around  5 :30. 

Q.  In  other  words,  you  got  all  of  Mr.  Hayes' 
crew  and  all  of  your  crew  that  were  available  by 
3:00  o'clock?  A.     Yes,  sir. 

Q.  And  those  that  were  not  available,  you  picked 
up  later  during  the  day,  either  before  or  after  5 :00 
o'clock?  A.    Yes,  sir. 

Q.  You  say  you  did  not  complete  all  of  Mr., 
Robinson's  crew  by  5:00  o'clock?  [244] 

A.     No,  sir.  I  took  this  paper  back  up  to  Mr., 
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Young's  office  and  left  it  there  overnight.  I  believe 
they  locked  it  in  the  safe,  and  I  picked  it  up  the 
following  morning  and  took  it  back  to  Mr.  Robin- 
son's office  and  at  that  time  we  completed  it,  the 
ones  that  wanted  to  sign. 

Q.  When  did  you  start  obtaining  signatures  on 
the  morning  of  the  5th? 

A.     I  imagine  it  was  about  8:15  or  8:20  after  I 

had   organized  my  crew,   lined   out  the   work   for 

them. 
*  *  *  *  * 

Q.  The  last  signature  you  had  obtained  before 
10 :00  o'clock ;  is  that  correct  ?  A.     Yes,  sir. 

Q.  And  then  what  did  you  do  with  the  docu- 
ment with  the  signatures  on  it? 

A.  I  went  to  town  and  I  had  it  notarized  that 
I  had  witnessed  all  the  signatures  and  then  I 
brought  it  up  to  your  office,  [245]  Mr.  Avery's  of- 
fice, and  gave  it  to  him. 

Q.  Now  I  will  show  you  a  sheet  of  paper,  Mr. 
Kuhns,  and  ask  you  if  this  is  your  signature  on 
it  and  if  that  is  the  notarization  that  jow  obtained 
on  the  5th.  A.     Yes,  sir. 

Q.  ISTow,  subsequently  I  had  you  come  to  the 
office  and  sign  a  different  type  of  affidavit  to  at- 
tach to  the  document;  is  that  correct? 

A.     Yes,  sir.  [246] 

■3t     *     -S     *     * 

Q.  (By  Mr.  Avery) :  Now,  referring  to  the 
morning  of  December  5th  when  you  were  complet- 
ing the   signatures   on   General   Counsel's   Exhibit 
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No.  2  of  the  remaining  members  of  Mr.  Robinson^s 
crew,  were  you  in  the  office  at  a  time  when  Mr. 
Willie  DeBise,  Mr.  Harold  Judson,  Mr.  Robinson 
and  Mr.  Lariy  Young  were  present? 

A.    Yes,  sir. 

Q.  At  that  time  did  you  hear  any  conversation 
between  Mr.  Willie  DeBise  and  Mr.  Lawrence 
Young  ? 

A.  No,  sir.  I  heard  them  talking,  ]3ut  I  wasn't 
listening. 

Q.     You  didn't  hear  the  substance  of  it? 

A.     No,  sir,  I  don't  believe.  I  can't  remember. 

Q.     Well,  at  this  time  you  can't  rememl)er  the 

substance  of  what  was  said?  A.     No.  [247] 

***** 

Cross  Examination 

Q.     (By  Mr.  Yeates) :     Mr.  Kuhns,  at  the  time 
you  approached  the  employees  with  General  Coun-- 
sel's  Exhibit  No.  2,  did  you  explain  to  them  the 
purpose  of  that  document,  what  you  intended  to  do 
wdth  it,  or  what  the  company  intended  to  do  mthi 
it?  A.     No,  sir. 

Q.  And,  as  I  understand  your  testimony,  youi 
told  them  that  it  was  your  understanding  or  Mr., 
Young's  understanding  or  the  company's  under- 
standing that  the  men  had  not  signed  union  cards? 

A.     Yes,  sir. 

Q.     And  that  was  the  purpose  of  the  document? 

A.     Yes,  sir. 

Q.  But  you  did  not  tell  them  what  would  h& 
done  ultimately  with  the  petition? 
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A.  I  had  no  knowledge  of  what  would  be  done 
with  the  document. 

Q.  Was  there  ever  any  posting  by  the  company, 
and  I  am  referring  particularly  to  after  the  dis- 
cussion l)y  Mr.  DeBise  and  Mr.  Judson  in  the  of- 
fice of  Mr.  Young  wherein  they  asked  if  they  would 

be  fired  if  they  didn't  sign  the  petition, [252] 

***** 

A.     Will  you  repeat  that,  please? 

Trial  Examiner:  Will  the  reporter  kindly  read 
the  question? 

(Question  read.) 

Q.  (By  Mr.  Yeates) :  Did  the  company  post 
any  written  notification  to  the  employees  referring 
to  the  matter  Mr.  Young  had  told  Mr.  DeBise  and 

Mr.  Judson?  A.     No,  sir. 

***** 

Q.  (By  Mr.  Leonard)  :  Mr.  Kuhns,  as  I  under- 
stand it,  this  [253]  petition.  General  Counsel's  Ex- 
hibit No.  2,  was  given  to  you  on  the  morning  of 
December  4th  by  Mr.  Young;  is  that  correct? 

A.     Between  12:30  and  1:00  o'clock,  I  believe. 

Q.  And  you  were  told  that  you  were  to  be  pres- 
ent when  all  the  employees  signed  because  they 
wanted  to  have  somebody  to  be  a  witness? 

A.     That's  right. 

Q.  That  was  your  function,  among  others,  to 
be  a  witness?  A.     That's  right. 

Q.     And  you  took  it  to  your  own  crew  first? 

A.    Yes,  sir. 

Q.     Did  Mr.  Yoimg  tell  you  why  he  wanted  Rob- 
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inson  and  Hayes  to  be  present  when  you  were  tak- 
ing it  to  their  crews? 

A.  They  were  presented — they  were  to  present 
it  to  their  own  crew. 

Q.  In  other  words,  each  foreman  or  supervisor 
was  to  present  it  to  his  own  crew? 

A.     That's  right. 

Q.  In  other  words,  that  man's  immediate^  super- 
visor was  to  be  there  when  it  was  presented  to  him ; 
is  that  right?  A.     That's  right. 

Q.  Mr.  Merritts  is  a  member  of  your  crew;  is 
that  right?  A.     Yes,  sir. 

Q.  And  you  first  spoke  to  him  about  what  time 
on  the  4th  of  December,  approximately  ?  [254] 

A.     Around  1:30. 

Q.  And  he  indicated  to  you  that  because  he  had 
signed  a  union  authorization  card,  he  did  not  choose 
to  sign  this  document?  A.     That's  right. 

Q.  And  then  you  went  on  about  the  business  of 
getting  other  signatures  and  taking  it  to  Hayes'  and 
Robinson's  crews;  is  that  right?  A.     Yes. 

Q.     Why  did  you  go  back  to  Mr.  Merritts? 

A.  I  just  happened  to  see  him  when  I  was  com- 
ing out  of  the  office. 

Q.     You  wanted  him  to  sign  the  document? 

A.  No.  This  was  done  in  a  huriy.  I  didn't  stop 
any  one  man  too  long  and  when  he  said  he  signed 
it,  I  just  wanted  to  make  sure. 

Q.  But  Merritts  told  you  he  already  signed  a 
union  card  and  didn't  want  to  sign  this  document? 

A.     I  believe  so. 
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Q.  But  nonetheless,  about  5:00  o'clock  that  aft- 
ernoon you  asked  him  questions  as  to  whether  or 
not  he  wanted  to  si^  this  document? 

A.     That's  right.  [255] 
***** 

Q.  Now,  sometime  between  the  6th  of  November 
and  the  10th  of  November  you  called  the  men  to- 
gether in  your  office?  A.     That's  right. 

Q.     Is  that  correct,  sir?  A.     That's  right. 

Q.  Preceding  that,  that  is,  just  before  that,  did 
you  have  any  meeting  or  conference  with  Mr. 
Young?  A.     Yes,  sir. 

Q.  How  long  before  the  time  you  called  the 
men  together?  A.     About  two  hours. 

Q.  And  who  was  present  besides  you  and  Mr. 
Young  ? 

A.  I  believe  Mr.  Hayes  was  there  and  Mr.  Rob- 
inson. 

Q.  And,  without  going  into  what  you  discussed, 
is  it  fair  to  say  that  you  discussed  the  problem  of 
the  representation  petition  and  the  questions  con- 
nected with  the  representation?  A.     No.   [256] 


***** 


Trial  Examiner:    Tell  us  what  it  was. 

The  Witness:  It  had  something  to  do  with  the 
rumor  that  80  percent  of  the  men  signed.  At  that 
time  I  didn't  know  we  received  a  petition.  It  was 
just  the  fact  that  a  nmior  was  going  aroimd. 

Q.  (By  Mr.  Leonard)  :  Did  Mr.  Young  ask  or 
suggest  or  direct  the  three  foremen  to  find  out  what 
the  fact  was?  A.     He  told  us  to  listen. 
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Q.     To  listen? 

A.     To  try Strike  that  out.  He  asked  us  to 

try  to  find  out  if  there  was  any  basis  for  the  rumor. 

Q.     I  see. 

Trial  Examiner:  Did  he  tell  you  how  to  find 
out? 

The  Witness:  No,  sir.  He  left  that  up  to  our 
discretion,  I  believe. 

Q.     (By  Mr.  Leonard)  :     And  was  it  following 

that  suggestion  of  Mr.  Young's  that  you  called  your 

crew  together?  A.     Yes,  sir.  [257] 

*  *  *  *  * 

Q.     Did  you  rej^ort  back  to  Mr.  Yoimg 

A.    Yes,  sir. 

Q;  (Continuing) :  the  results  of  the  meet- 
ing you  had  with  your  crew? 

A.     Yes,  sir. 

Q.     You  did?  A.     Yes,  sir. 

Trial  Examiner:    When  did  you  do  that? 

The  Witness:  The  same  night,  I  believe.  Well, 
I  wouldn't  want  to  put  any  time  down  because  I 
saw  him  a  lot  of  times  a  day. 

Trial  Examiner:    What  did  you  tell  him? 

The  Witness:  I  told  him  that  all  of  my  men 
seemed  to  be  contented,  and  they  didn't  want  a 
union.  They  said  they  didn't  want  any,  and  they 
all  seemed  to  be  happy. 

Q.  (By  Mr.  Leonard) :  They  just  didn't  re- 
spond to  you  one  way  or  another  when  you  asked 
them  if  they  signed  up?  They  didn't  say  they  did 
or  didn't? 
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A.     Some  of  them  said  they  did  not. 
Q.     Some  of  them  said  they  did  not? 
A.     That's  right. 
Q.     And  some  of  them  said  nothing?  [258] 

A.     That's  right.  [259] 

***** 

HENRY  HAYES 

a  mtness  called  by  and  on  behalf  of  the  Respond- 
ent, l^eing  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

Trial  Examiner:     What  is  your  name,  sir? 

The  Witness:    Henry  Hayes. 

Trial  Examiner:    Will  you  kindly  spell  your  last 

name? 

The  Witness:    H-a-y-e-s. 

Trial  Examiner:    Where  do  yon  live? 

The  Witness:      14  Myers,  Fresno. 
***** 

Q.  (By  Mr,  Aveiy) :  Mr.  Hayes,  are  you  em- 
ployed by  California  Compress  Co.,  Inc.,  the  Re- 
spondent in  this  matter?  A.     I  am. 

Q.     And  what  is  your  position  with  that  com- 
pany? A.     Yard  foreman.   [260] 
***** 

Q.     Now,  Mr.  Hayes,  referring  to  December  4, 

j  1957,  did  you  attend  a  meeting  at  which  Mr.  Law- 

j  rence  Yoimg,  Mr.  Donald  Robinson  and  Mr.  Charlie 

iKuhns  were  present?  A.     I  did. 

i     Q.     And  what  was  said  at  that  time?  [261] 
'♦***» 
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A.  Well,  I  was  called  in  to  Mr.  Young's  office 
to  sign  a  petition.  We  heard  rumors  that  some  of 
the  fellows  signed  union  cards,  and  we  wanted  to 
find  out  if  it  was  true  or  false. 

Q.  (By  Mr.  Avery)  :  Now,  did  you  receive  any 
instructions  from  Mr.  Young  as  to  what  he  wanted 
you  to  do  with  the  General  Counsel's  Exhibit  No. 
2,  which  is  the  document  in  front  of  you? 

A.  Well,  I  was  to  take  it  to  my  men  after  Mr. 
Kuhns  got  through  with  his  men,  and  Mr.  Kuhns 
was  supposed  to  go  with  me,  which  he  did,  and  I 
read  it  off  to  my  men  and  explained  what  it  was. 

Q.  How  did  you  approach  the  men  in  your 
group?  Did  you  do  that  individually  or  in  groups? 

A.  Individually,  because  I  had  to  go  all  over 
the  yard  to  get  them. 

Q.     Now,  did  you  either  read  the  document  or- 
let  the  men  read  the  document? 

A.  I  read  it  to  them  and  explained  it  to  themi 
and  told  them  if  anybody  wanted  to  read  it,  why, 
they  could. 

Q.     What  explanation  did  you  give  to  your  menf 

A.     Well,  I  told  the  men  that  this  petition  wasj 
to  find  out  if  they  signed  a  union  card  or  not,  andj 
if  they  signed  a  union  [262]  card  or  had  not  signed 
a  union  card,  I  would  still  like  them  to  sign  this 
document.  [263] 
***** 
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Cross-Examination  ***** 

Q.  (By  Mr.  Leonard) :  Mr.  Hayes,  sometime 
between  the  6th  and  10th  of  November,  right  after 
this  petition  for  representation  was  filed  by  the 
imion,  didn't  you  attend  a  meeting  in  Mr.  Young's 
office  at  which  w^ere  present  yourself,  Mr.  Young, 
Mr.  Robinson  and  Mr.  Kuhns?  A.     I  did. 

Q.  And  was  there  some  discussion  in  that  meet- 
ing about  some  rumors  that  had  been  going  around 
that  the  men  had  signed  up  for  the  union?   [268] 

A.     Yes. 

Q.  Were  you  given  any  instructions  by  Mr. 
Yomig  in  connection  with  that  matter? 

A.     No,  not  specific. 

Q.     Well,  whether  they  were  specific  or  not? 

A.  He  just  asked  me  to  go  around  to  my  men 
and  try  to  find  out  if  anyone  signed  a  union  card 
or  not  or  whether  anyone  was  interested  in  a  union. 

Q.     And  did  you  do  anything  about  that? 

A.  Well,  I  spoke  to  some  of  the  men,  and  the 
answer  I  got  was  no. 

Q.     You  did  speak  to  the  men  about  it? 

A.     Yes.  I  asked  them  if  they  were  happy. 

Q.  The  way  you  put  it  was  that  you  asked  them 
if  they  were  happy  working  out  there? 

A.     That's  right. 
r     Q.     Did  you  ask  them  if  they  signed  a  union 
card  or  not? 

A.  No,  sir,  I  didn't  ask  them  if  they  signed  a 
.union  card.   *****    [269] 


136      National  Labor  Relations  Board  vs. 

BONNIE  MERRITTS 

a  rebuttal  witness  called  by  and  on  behalf  of  the 
General  Counsel,  having  been  previously  duly 
sworn,  resumed  the  stand  and  testified  further  as 
follows:  [283] 

Direct  Examination 

Q.  (By  Mr.  Yeates) :  Mr.  Merritts,  you  are  the 
gentleman  who  was  previously  sworn  at  this  hear- 
ing? A.    Yes,  sir. 

Q.     And  you  testified  before;  is  that  correct? 

A.     That's  right. 

Q.  Now,  you  were  present  in  the  hearing  room 
when  Mr.  Kuhns  gave  his  account  of  the  conversa- 
tion between  Mr.  Kuhns  and  yourself  following 
your  discussion  in  regards  to  the  petition  where  he 
states  that  he  told  you  that  because  of  your  age, 
he  thought  the  union  was  a  good  thing  for  you;  did 
you  hear  that  testimony  by  Mr.  Kuhns? 

A.     He  told  me  that. 

Q.     Well,  first,  Mr.  Merritts,  did  you  hear  his 

conversation  when  he  testified,  when  he  said  that? 

A.     Oh,  yes. 
***** 

Q.  (By  Mr.  Yeates)  :  Will  you  state  now  what 
conversation  was  had  between  yourself  and  Mr. 
Kuhns  at  that  time? 

A.  Yes.  I  met  Mr.  Kuhns  just  as  he  was  com- 
ing out  of  the  [284]  office  door,  and  he  said  to  me, 
he  said,  "If  I  were  you,  at  your  age,  I  would  go 
down  and  have  my  name  taken  off  and  tell  them 
you  didn't  know  what  you  were  signing." 

I  said  in  reply  that  I  did  know  what  I  was  \ 
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signing  and  it  didn't  make  any  difference  to  me. 

That's  all. 

Q.  Now,  prior  to  that  statement  to  you  had  he 
asked  you  whether  you  were  interested  in  changing 
your  mind  or  getting  your  name  removed  from  the 
union  card? 

A.     That  was  the  only  time. 

Q.    Well,  I  mean  during  that  conversation? 

A.     No,  he  didn't  say  any  more  about  it. 

Q.  All  right.  Now,  in  your  mind,  Mr.  Merritts, 
did  you  feel  that  that  is  the  statement  he  made? 

A.  That  is  the  statement  he  made  in  the  con- 
versation between  he  and  I. 

Q.  Is  there  any  possibility  that  you  misunder- 
stood the  statement,  as  far  as  you  know? 

A.     No,  I  didn't  misunderstand  it  because  he  was 

talking  directly  to  me.  [285] 

***** 


GENERAL    COUNSEL'S    EXHIBIT    No.    2 

State  of  California 
County  of  Fresno — ^ss. 

The  undersigned,  each  for  himself,  after  first 
being  sworn,  deposes  and  says: 

That  he  was  on  the  6th  day  of  November,  1957, 
and  is  now,  employed  by  California  Compress  Co., 
Inc.,  a  corporation,  at  its  cotton  compressing  plant 
at  Nielsen  Avenue  and  Marks  Street,  Fresno,  Cali- 
fornia, and  in  such  employment  performs  produc- 
tion and  maintenance  work ;  that  he  has  not  affixed 
his    signature    to    any    card    or    paper   intending 
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thereby,    or    being    advised    that    such    signature 
would  be  used,  to  support  a  claim  of  representa- 
tion   by    International    Longshoremen's    &    Ware- 
housemen's Union,  Independent,  and  that  he  has 

not  knowingly  signed  any  such  document. 
*  *  *  *  re- 
state of  California 
County  of  Fresno — ss. 

The  undersigned,  C.  H.  Kuhns,  after  first  being 
sworn,  deposes  and  says : 

That  he  knows  each  and  all  of  the  eighty-two 
employees  of  California  Compress  Co.,  Inc.,  who 
affixed  their  signatures  to  the  attached  document; 
that  each  of  said  eighty-two  employees  signed  their 
name  to  the  attached  document  in  his  presence, 
with  the  exception  of  the  employee  by  the  name 
of  Spencer  Carter;  that  Spencer  Carter  cannot 
write;  that  Spencer  Carter  in  my  presence  marked 
an  "x"  on  the  line  for  his  signature  and  that 
Spencer  Carter's  foreman,  Mr.  Henry  Hayes,  at 
'Spencer  Carter's  request  and  in  his  presence  signed 
the  name  "Spencer  Carter"  immediately  following 
said  "x,"  in  my  presence. 

/s/  C.  H.  KUHNS. 

C.  H.  Kuhns. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  December,  1957. 

/s/  KENNETH  G.  AVERY, 
Notary  Public  in  and  for 
Said  County  and  State. 
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13G 


NTERNATIONAL  3. 

ONGSHOREMEN'S  &  WAREHOUSEMEN'S 


's% 


IPPLICATION 


do  hereby  make  applica^n     I K^^/^r-"  - 


LOCAL  STAMP  WITH 
NUMBER  AND  ADDRESS 


^^/ 


o  the  International  Longshoremen's  &  Warehousemen's  Union  for  member- 
hip,  and  authorize  the  Union,  or  any  <rf  its  locals  or  representatives  designated 
»y  it  to  engage  in  collective  bargaining  on  my  behalf.  I  promise  to  observe  the 
^institution  and  By-I^ws  and  all  liecisions  and  actions  thereunder. 

am  employed  b 

^y  address 


kly  age  is    ^  o 


(Sm  other  aid*) 
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APPLICATION 


INTERNATIONAL 

LONGSHOREMEN'S  &  WAREHOUSEMEN'S 

UNION 

Datc/^.-rr:_5.f?Jr_.19Jl7 

do  hereby  make  applicati<»i 
to  the  International  Longshoremen's  &5  Warehousemen'^^lfMbn  for  membei 
ship,  and  authorize  the  Union,  or  any  of  its  locals  or  representatives  designate* 
by  it  to  engage  in  collective  bargaining  <Mi  my  behalf.  I  promise  to  observe  fn 
Constitution  and  By-Lavv^s  and  all  decisions  aj^  actions  thereunder. 


LOCAL  STAMP  WITH 
NUMBER  AND  ADDRESS 


I  am  employed  b 
My  address 


red  Dv. 
My  age  is.  J   '^ 


(Street  atm  Nooiber) 


of  work 


(City) 


(Zone) 


(State) 


^V-rX^   /^t/^ 


(S««0thvai4«) 


(Siciwtare) 
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National  Labor  Relations  Board 

NOTICE 

The  issuance  of  the  notice  of  formal  hearing  in 
this  case  does  not  mean  that  the  matter  cannot  be 
disposed  of  by  agreement  of  the  parties.  On  the 
contrary,  it  is  the  policy  of  this  office  to  encourage 
voluntary  adjustments.  The  examiner  or  attorney 
assigned  to  the  case  will  be  pleased  to  receive  and 
to  act  promptly  upon  your  suggestions  or  comments 
to  this  end.  An  agreement  between  the  parties,  ap- 
proved by  the  Regional  Director,  would  serve  to 
cancel  the  hearing. 

However,  imless  otherwise  specifically  ordered, 
the  hearing  will  be  held  at  the  date,  hour  and 
place  indicated.  Postponements  will  not  be  granted 
unless  good  and  sufficient  grounds  are  shown  and 
the  following  requirements  are  met: 

(1)  The  request  must  be  in  writing; 

(2)  Grroimds  therefor  must  be  set  forth  in  detail ; 

(3)  Alternative  dates  for  any  rescheduled  hear- 
ing must  be  given ;  and 

(4)  Copies  must  be  simultaneously  served  on  all 
other  parties  (listed  below),  and  that  fact  must  be 
noted  on  the  request. 

Except  under  the  most  extreme  conditions,  no 
request  for  postponement  will  be  granted  during 
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the  three  days  immediately  preceding  the  date  of 
hearing. 

California  Compress  Co. 
Neilson  and  Marks  Streets 
(P.  O.  Box  189) 
Fresno,  California 

International  Longshoremen's  and 
Warehousemen's  Union,  Independent 

240  Montgomery  Street 

San  Francisco  4,  California 
Attn:  Norman  Leonard,  Esq. 
(in  duplicate) 

Courtesy  copy  to: 

Paul  K.  Doty,  Esq., 
Doty,  Evans  &  Quinlan 

Attorneys  at  Law 
'Suite  415,  T.  W.  Patterson  Bldg. 
Fresno  21,  California 


RESPONDENT'S   EXHIBIT   No.    1 

AFFIDAVIT  OF  KENNETH  G.  AVERY 

State  of  California 
County  of  Fresno — ss. 

Kenneth  G.   Avery,  being  first  duly  sworn,   de- 
poses and  says: 

That  I  am  an  attorney  at  law  and  a  member  of! 
the  law  firm  of  Avery,  Meux  &  Gallagher,  and  am 
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retained  as  general  counsel  by  California  Compress 
Co.,  Inc.,  a  California  coi^poration. 

That  on  or  about  the  27th  day  of  November, 
1957,  I  was  telephonically  advised  by  Mr.  Winston 
P.  Handwerker,  General  Manager  of  California 
Compress  Co.,  Inc.,  that  a  petition  had  been  filed 
with  the  National  Labor  Relations  Board  by  the 
International  Longshoremen's  &  Warehousemen's 
Union,  Independent,  for  the  purpose  of  conducting 
a  representation  election,  and  that  in  said  petition 
it  was  alleged  by  the  union  that  a  substantial  num- 
ber of  employees  of  California  Compress  Co.,  Inc. 
wished  to  be  represented  for  purposes  of  collective 
bargaining  by  said  union.  Mr.  Handwerker  advised 
me  that  the  National  Labor  Relations  Board 
claimed  to  have  on  file  authorization  cards  signed 
by  approximately  80%  of  the  86  production  and 
maintenance  employees  to  the  effect  they  wished 
to  be  represented  by  said  union  and  that  the  Na- 
tional Labor  Relations  Board  appeared  to  be  satis- 
fied that  a  sufficient  showing  of  interest  had  been 
made  to  justify  a  hearing  on  December  10,  1957, 
upon  the  question  of  whether  an  election  should  be 
held  even  though  Mr.  Paul  K.  Doty,  as  special  at- 
torney for  California  Compress  Co.,  Inc.,  had  ad- 
vised the  National  Labor  Relations  Board  that  Cali- 
fornia Compress  Co.,  Inc.  did  not  believe  it  was 
possible  that  any  substantial  number  of  employees 
had  knowingly  signed  such  cards.  Mr.  Handwerker 
stated  that  he  smcerely  believed  that  there  was  no 
substantial  number  of  employees  who  wished  to  be 
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represented  by  said  imion  and  that  many  employees 
had  stated  that  they  knew  of  no  employees  who 
wished  to  be  represented  by  said  union.  Mr.  Hand- 
werker  instructed  me  to  discuss  with  Mr.  Doty 
what  steps  could  be  taken  to  induce  the  National 
Labor  Relations  Board  to  check  the  authenticity 
of  the  cards  which  had  been  filed  by  them  with 
the  union  and  to  determine  whether  as  a  matter 
of  fact  there  had  been  a  sufficient  showing  of  in- 
terest to  justify  an  election. 

That  on  November  29,  1957,  I  had  a  meeting 
with  Mr.  Paul  K.  Doty  of  the  law  firm  of  Doty, 
Evans  &  Quinlan,  and  among  other  cases  we  re- 
Tdewed  the  case  of  Globe  Iron  Foundry,  112  N.L. 
R.B.  145,  which  indicated  that  a  proper  proce- 
dure for  bringing  to  the  attention  of  National 
Labor  Relations  Board  the  question  of  the  authen- 
ticity of  authorization  cards  and  to  secure  a  re- 
determination of  whether  there  was  a  sufficient 
showing  of  interest  was  to  obtain  the  signatures 
of  a  sufficient  number  of  employees  to  a  statement 
that  they  had  not  affixed  their  signatures  to  any 
card  or  paper  intending  thereby,  or  being  advised 
that  such  signatures  would  be  used  to  support  a 
claim  of  representation  by  the  petitioning  union 
and  that  they  had  not  knowingly  signed  such  docu- 
ment. 

That  pursuant  to  the  authority  of  this  case  I 
prepared  a  form  of  affidavit  using  substantially  the 
same  language  as  used  in  the  document  refeiTed 
to  in  the  Globe  Iron  Foundry  case  and  delivered 
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said  form  of  affidavit  to  Mr.  Winston  P.  Hand- 
werker  for  presentation  to  his  employees.  I  advised 
Mr.  Handwerker  that  his  employees  should  be  re- 
quested to  sign  such  affidavit  if  the  facts  therein 
stated  were  true  and  correct  as  to  each  employee 
but  that,  in  requesting  such  employees  to  sign  the 
document,  he  should  be  careful  that  no  language 
be  used  which  could  in  any  way  be  construed  to 
be  a  threat  of  reprisal,  or  force,  or  promise  of 
benefit,  and  that  it  should  be  made  clear  to  his 
employees  that  their  employment  would  be  in  no 
way  affected  regardless  of  whether  or  not  they 
signed  such  document. 

/s/  KENNETH  G.  AVERY. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  December,  1958. 

[Seal]        /s/  ILMA  H.  PERRIN, 

Notary  Public  in  and  for  Said 
Coimty  and  State. 

[Stamped] :   Received    December   18,    1957,    Na- 
tional Labor  Relations  Board. 
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National  Labor  Relations  Board 

Twentieth  Region 

630  Sansome  St.,  San  Francisco  11,  California 

Telephone  Yukon  6-3111 

Kenneth  G.  Avery,  Esq.  December  30,  1957 

605  Security  Bank  Building- 
Fresno  21,  California 

Re:  California  Compress  Company — Case  No.  20- 
RC-3427 

Dear  Mr.  Avery: 

We  have  considered  the  allegations  which  you 
have  made  and  the  evidence  which  you  have  sub- 
mitted relating  to  the  validity  of  the  showing  made 
by  the  petitioner  in  the  above-entitled  case.  From 
a  consideration  of  such  evidence,  as  well  as  from 
our  own  independent  investigation,  we  are  satis- 
fied that  there  is  no  reasonable  basis  to  find  that 
the  showing  is  not  valid  and,  therefore,  we  conclude 
that  the  Union  has  made  a  valid  showing  sufficient 
to  support  its  petition. 

Although  the  charge  against  your  client,  filed  in 
Case  No.  20-CA-1366,  is  a  separate  proceeding,  it 
is  not  wholly  unrelated  in  some  of  its  aspects.  Our 
investigation  of  the  charge  case  is  not  yet  com- 
plete, but  I  feel  that  I  should  advise  you  that  in- 
formation presently  at  hand  indicates  the  possibil- 
ity that  your  instructions  regarding  the  circulation 
of  the  petition  in  the  instant  case  were  not  closely 
followed.  We  have  some  evidence  which  would  indi- 
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cate  that  supervisory  personnel  made  coercive  and 
unlawful  statements  to  employees  during  the  course 
of  circulating  the  petitions. 

The  charge  has  been  assigned  to  Mr.  Robert 
Yeates,  attorney  in  this  office,  and  he  will  com- 
municate with  you  directly  regarding  it  in  the  near 
future. 

Very  truly  yours, 

/s/  aERALD  A.  BROWN, 
Regional  Director. 


CERTIFICATE 

This  is  to  certify  that  the  attached  proceedings 
before  the  National  Labor  Relations  Board  for  the 
20th  Region  in  the  matter  of:  Case  No.  20-CA-1366 
— California  Compress  Company,  Inc.,  and  Inter- 
national Longshoremen's  and  Warehousemen's 
Union,  Fresno,  California,  March  18-19,  1958,  were 
had  as  therein  appears,  and  that  this  is  the  orig- 
inal transcript  thereof  for  the  files  of  the  Board. 

FRANK  J.  McCABE, 

Official  Reporters, 
/s/  By  ERNEST  CAPEFERN, 
Field  Reporter. 
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Ill  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16422 
National  Labor  Relations  Board,  petitioner 

V, 

California  Compress  Company,  Inc.,  respondent 


On  Petition  for  Enforcement  of  An  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 

BOARD 


JURISDICTION 

This  proceeding  is  before  the  Court  on  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order  issued  against  the  respondent  on  October 
16,  1958,  pursuant  to  Section  10(c)  of  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  136,  65 
Stat.  601,  72  Stat.  945,  29  U.S.C,  Sees.  151,  et  seq.) 
The  Board's  decision  and  order   (R.  32-36)^  are  re- 


^  References  designated  "R"  are  to  the  printed  record. 
References  preceding  a  semicolon  are  to  the  Board's  find- 
ings; succeeding  references  are  to  the  supporting  evidence. 
Relevant  portions  of  the  Act  appear  in  the  Appendix,  infra, 
p.  13. 

(1) 


ported  at  121  NLRB  No.  178.  This  Court  has  juris- 
diction pursuant  to  Section  10  (e)  of  the  Act,  the 
unfair  labor  practices  having  occurred  in  Fresno, 
California,  where  respondent,  a  California  corpora- 
tion, is  engaged  in  the  storage,  handling,  and  proc- 
essing of  cotton  for  shipment  in  interstate  commerce 
(R.  13-14;  4,  7,  9). 

STATEMENT  OF  THE  CASE 

I.    THE  BOARD'S  FINDING  OF  FACT 

Briefly,  the  Board  found,  that  respondent's  conduct 
in  interrogating  and  polling  its  employees  as  to  their 
union  membership  constituted  interference,  restraint 
and  coercion  violative  of  Section  8  (a)  (1)  of  the 
Act.  The  subsidiary  facts  on  which  this  finding  and 
conclusion  rest  are  summarized  below: 

A.  The  Union  files  a  petition  for  representation  and 
respondent  expresses  doubt  as  to  the  extent  of  the 
Union's  support 

On  November  6,  1957,  the  International  Long- 
shoremen's and  Warehousemen's  Union,  herein  called 
the  Union,  filed  a  petition  with  the  Board's  Regional 
Office  in  San  Francisco,  requesting  certification  as 
the  bargaining  representative  for  a  unit  composed  of 
all  respondent's  non-supervisory  production  and 
maintenance  employees  (R.  14;  76,  98).  Paul  Doty, 
one  of  respondent's  attorneys,  was  present  in  the 
Regional  Office  at  the  time  the  petition  was  filed,  and 
inquired  of  a  Board  field  examiner  in  the  office 
whether  the  Union  had  made  a  sufficient  showing  of 
interest  to   support  its  representation   petition    (R. 


14-15;  98).  The  field  examiner  replied  that  it  held 
(R.  15;  98).  Later  that  day  Doty  telephoned  re- 
spondent's General  Manager,  Winston  Handwerker, 
in  Fresno,  California,  and  advised  him  of  the  filing 
of  the  Union's  petition  and  the  apparent  sufficiency 
of  its  showing  of  interest  (R.  15;  98). 

Within  a  day  or  so  thereafter  Handwerker  re- 
ceived a  copy  of  the  Union's  representation  petition 
(R.  14;  77,  83).  He  telephoned  Doty  in  San  Fran- 
cisco and  expressed  doubt  as  to  the  authenticity  of 
the  signatures  on  the  Union's  authorization  cards 
and  as  to  whether  enough  cards  had,  in  fact,  been 
signed  by  respondent's  employees  to  warrant  the 
Board's  processing  of  the  representation  petition  (R. 
15;  83-84,  98-99).  In  accordance  with  Handwork- 
er's request,  Doty  returned  to  the  Board's  Regional 
Office  where  he  learned  that  approximately  eighty 
per  cent  of  respondent's  employees  had  signed  Union 
authorization  cards  (R.  15-16;  84-85,  99).  The 
same  day  Doty  telephoned  Handwerker  in  Fresno, 
and  relayed  this  information  (R.  84-85,  88-89).  Doty 
also  learned  at  the  Regional  Ofliice  that  the  employees' 
signatures  on  the  Union  cards  could  be  authenticated 
by  comparing  them  with  employee  endorsements  on 
cancelled  payroll  checks  (R.  16;  99).  On  December 
17,  1957,  respondent  forwarded  its  November  8  pay- 
roll checks,  bearing  the  endorsements  of  the  em- 
ployees, to  the  Regional  Office  (R.  24;  104).  The 
Regional  Director,  on  December  30,  1957,  wrote 
Kenneth  Avery,  respondent's  general  counsel,  inform- 
ing him  that  the  employees'  signatures  on  the  Union 
cards  were  authentic  and  that  the  Union  had  shown 


sufficient  interest  to  support  its  representation  peti- 
tion (R.  24-25;  104,  111,  146-147). 

B.    Respondent  interrogates  the  employees  as  to  their 
union  activity 

Shortly  after  Handwerker  received  a  copy  of  the 
Union's  representation  petition  he  summoned  Plant 
Superintendent  Lawrence  Young  to  his  office  and 
inquired  if  Young  could  ascertain  whether  the  em- 
ployees had,  in  fact,  signed  Union  authorization 
cards  (R.  16;  113-114,  121).  Young  replied  that  all 
he  had  to  do  was  "ask  the  boys"  (R.  16;  114).  Later 
in  the  day  Young,  after  talking  to  three  or  four  of 
respondent's  employees,  assured  Handwerker  that 
"no  one  had  signed  [Union  cards]  or  was  interested 
in  a  union"  (R.  16;  115-117). 

Three  or  four  days  later  Young  spoke  to  a  group 
of  40  or  50  employees  in  the  boiler  room  during  a 
rest  period,  telling  them  that  he  was  going  to  ascer- 
tain which  employees  had  signed  Union  cards,  and 
adding  that  he  would  attempt  to  correct  any  griev- 
ances so  that  it  was  unnecessary  for  the  employees 
to  pay  a  representative  (R.  16-17;  48-50,  120-121). 
Young  further  stated  on  this  occasion  that  if  any  of 
the  employees  were  unhappy  with  their  working  con- 
ditions, the  Company  would  assist  them  in  finding 
other  jobs  (R.  17;  49,  79).  That  same  day  Young 
called  his  three  foremen,  Charles  Kuhns,  Henry 
Hayes,  and  Don  Robinson,  to  his  private  office  and 
apprised  them  that  a  rumor  was  circulating  through- 
out the  plant  that  most  of  respondent's  employees 
had  signed  Union  authorization  cards  (R.  17;  131- 
132,  135).     He  charged  the  three  to  inquire  of  their 


respective  crew  members  whether  they  had  signed 
Union  cards  and  whether  they  were  interested  in 
unionization  (R.  17;  132,  135).  Young  also  told  a 
group  of  yard  employees  that  if  the  Union  organized 
the  employees,  ''the  block  men  will  come  out  in  the 
yard  and  take  the  jobs"  of  the  yard  men  (R.  18-19; 
58-59,  68). 

C.    Respondent  obtains  employee  signatures  on  an 
anti-union  affidavit 

Late  in  November,  the  Board's  Regional  Office 
notified  respondent  of  a  hearing  set  for  December  10 
on  the  Union's  representation  petition  (R.  18;  77,  93, 
141-142,  143).  On  December  4,  the  Company  circu- 
lated the  following  ''affidavit"  to  each  of  its  em- 
ployees  (R.  19;  87,  124-125,  137-138,  144-145): 

The  undersigned,  each  for  himself,  after  first 
being  sworn,  deposes  and  says: 

That  he  was  on  the  6th  day  of  Novem- 
ber, 1957,  and  is  now,  employed  by  Cali- 
fornia Compress  Co.,  Inc.,  a  corporation,  at 
its  cotton  compressing  plant  at  Nielsen  Ave- 
nue and  Marks  Street,  Fresno,  California, 
and  in  such  employment  performs  produc- 
tion and  maintenance  work;  that  he  has  not 
affixed  his  signature  to  any  card  or  paper 
intending  thereby,  or  being  advised  that 
such  signature  would  be  used,  to  support  a 
claim  of  representation  by  International 
Longshoremen's  &  Warehousemen's  Union, 
Independent,  and  that  he  has  not  knowingly 
signed  any  such  document. 

Pursuant  to  instructions  from  Plant  Superintendent 
Young,    Foreman    Kuhns    circulated    the    affidavit 


among  all  of  respondent's  employees  in  the  presence 
of  their  respective  foremen  (R.  19-20;  118-119,  124). 
Kuhns  was  to  obtain  the  signatures  of  those  em- 
ployees who  had  not  signed  Union  cards  or  who 
stated  that  they  had  signed  cards  without  knowing 
what  they  were  signing   (R.  20;  118,  123). 

In  the  course  of  circulating  the  affidavit,  Kuhns 
advised  some  of  the  employees  that  if  the  Union  came 
in  ''the  block  crew  is  liable  to  *  *  *  take  your  job 
when  the  work  is  slack"  (R.  71).  Shortly  thereafter 
on  meeting  one  Merrits,  a  64  year  old  employee  who 
had  signed  a  Union  card,  Kuhns  stated,  "If  I  were 
you,  at  your  age,  I  would  take  my  name  off  [the 
Union  list]  and  tell  them  I  didn't  know  what  I  was 
signing."  Merritts  replied  that  he  had  understood  his 
act,  and  Kuhns  reiterated  "if  I  were  you,  at  your 
age,  I  would  take  my  name  off  and  tell  them  I  didn't 
know  what  I  was  signing."  (R.  20-21;  70,  71.) 

Sometime  the  same  day  Kuhns  told  employee  Abra- 
ham Canty,  who  had  knowingly  signed  a  Union  au- 
thorization card,  that  he  had  a  petition  which  was 
being  signed  by  those  employees  who  opposed  unioni- 
zation. Kuhns  asked  Canty  to  sign  the  affidavit,  but 
Canty  refused,  whereupon  Kuhns  warned  "the  best 
thing  for  you  to  do  is  sign  this  because  there's  not 
going  to  be  *  *  *  [an]  election.  You  have  been  with 
us  a  long  time  and  we  would  hate  to  see  you  go." 
Kuhns  further  cautioned  Canty  that  if  he  did  not 
sign  he  "would  be  in  bad  with  the  Company."  Canty 
then  signed  the  affidavit.   (R.  21-22;  50-54,  139.) 

Foreman  Hayes  admitted  telling  the  employees 
under  his  supervision  that  he  wanted  them  to  sign 


the  affidavit  whether  or  not  they  had  signed  Union 
cards  (R.  134).  Hayes  told  employee  Ross  that  Ross 
should  sign  the  affidavit  as  he  had  not  known  what 
he  was  signing  when  he  signed  the  Union  card  (R. 
23;  72-73).  Ross  was  well  aware  of  the  purpose  of 
the  Union  card  at  the  time  he  signed  it,  but  he  also 
signed  the  affidavit  at  Hayes'  direction,  fearing  for 
his  job  security  if  he  refused  (R.  74-76,  139). 

On  the  day  respondent  circulated  the  affidavit, 
employee  Deamour  Reason  discussed  it  with  Super- 
intendent Young,  who  stated  that  if  he  knew  who 
had  signed  Union  cards,  he  would  fire  every  one  of 
them  (R.  23;  56-57,  65). 

By  10  a.m.  the  next  morning  Kuhns  finished  cir- 
culating the  affidavit  and  obtained  the  signatures  of 
all  respondent's  non-supervisory  employees  except 
two  or  three  who  refused  to  sign  (R.  20;  124-127). 
He  returned  it  to  Avery,  respondent's  attorney,  who 
on  or  about  the  same  day  advised  the  Board  that 
respondent  would  agree  to  a  consent  election  (R.  106- 
108,  127).  A  few  days  later  the  Board  informed 
respondent  that  a  consent  election  could  not  be  held 
because  on  December  9  the  Union  had  filed  an  unfair 
labor  practice  charge  against  respondent  (R.  3,  100, 
101-102).  Within  two  weeks  thereafter,  the  Union 
advised  counsel  for  respondent  that  it  would  with- 
draw its  unfair  labor  practice  charge  if  respondent 
would  still  agree  to  a  consent  election,  but  respondent 
now  declined  (R.  102,  108-109). 


II.  THE  BOARD'S  CONCLUSIONS  AND  ORDER 

On  the  foregoing  facts  the  Board  found  that  by 
interrogating  employees  as  to  their  union  member- 
ship, by  circulating  the  affidavit  to  each  employee, 
thus  requiring  him  to  reveal  whether  he  was  a  union 
member,  and  by  procuring  employee  signatures  to 
the  anti-union  affidavit,  respondent  interfered  with, 
restrained,  and  coerced  the  employees  in  the  exercise 
of  their  rights  under  Section  7,  thereby  violating 
Section  8  (a)  (1)  of  the  Act  (R.  33).  In  so  holding 
the  Board,  for  reasons  discussed  infra,  rejected  re- 
spondent's contention  that  it  was  merely  engaged  in 
a  permissible  means  of  ascertaining  whether  the 
Union  had  sufficient  support  to  warrant  the  Board's 
proceeding  with  the  representation  case  (R.  33). 

Accordingly,  the  Board  ordered  respondent  to  cease 
and  desist  from  such  interrogation  or  polling  and 
from  like  or  related  violations  of  the  Act,  and  to  post 
appropriate  notices  (R.  34-35). 

ARGUMENT 

THE  BOARD  PROPERLY  FOUND  THAT  RESPOND- 
ENT UNLAWFULLY  INTERROGATED  AND  POLL- 
ED ITS  EMPLOYEES  AS  TO  THEIR  UNION  MEM- 
BERSHIP, THEREBY  VIOLATING   SECTION   8   (a) 

a)  OF  THE  ACT 

The  facts  summarized  above  establish  that  re- 
spondent systematically  inquired  of  each  employee 
whether  he  had  signed  a  Union  card,  by  soliciting 
the  signature  of  each  to  an  affidavit  repudiating  the 
Union.  Respondent  accompanied  this  solicitation  by 
coercive  statements  such  as  that  the  yard  men  would 


lose  their  jobs  if  the  Union  came  in,  that  an  employee 
who  failed  to  sign  would  be  'In  bad"  with  the  Com- 
pany, that  the  Company  "wanted"  the  employees  to 
sign,  and  that  an  elderly  employee,  in  view  of  his  age, 
should  heed  the  foreman's  advice  and  sign.  The  su- 
perintendent on  the  very  day  the  affidavit  was  circu- 
lated told  an  employee  that  if  he  knew  which  em- 
ployees had  signed  Union  cards  he  would  discharge 
every  one  of  them.^  The  Board's  holding  that  under 
these  circumstances  the  interrogation  and  polling  of 
the  employees  constituted  unlawful  interference,  re- 
straint, and  coercion  accords  with  settled  law. 

As  this  Court  has  noted,  employer  "interrogation 
as  to  union  sympathy  and  affiliation  has  been  held  to 
violate  the  Act  because  of  its  natural  tendency  to 
instill  in  the  minds  of  employees  fear  of  discrimina- 
tion on  the  basis  of  the  information  the  employer  has 
obtained."  N.L.R.B.  v.  West  Coast  Casket  Co.,  205 
F.  2d  902,  904.  In  a  later  case,  N.L.R.B.  v.  Roberts 
Brothers,  225  F.  2d  58,  60,  this  Court  stated  that 
whether  the  polling  of  employees  as  to  their  union 
affiliation  violated  the  Act  depends  on  the  circum- 
stances of  each  case.  But  in  Roberts,  as  in  the 
Eighth  Circuit  case  there  relied  on  {N.L.R.B.  v. 
Protein  Blenders,  Inc.,  215  F.  2d  749),  the  poll  con- 
sisted of  a  secret  ballot,  unaccompanied  by  any  coer- 
cive statements,  whereas  in  the  instant  case  the  poll 


-  Insofar  as  respondent's  witnesses  denied  the  statements 
attributed  to  them,  they  raised  only  questions  of  credibihty 
which  "for  obvious  reasons  .  .  .  were  for  the  examiner" 
N.L.R.B.  v.  State  Center  Warehouse,  193  F.  2d  156,  157 
(C.A.  9). 
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enabled  the  employer  to  identify  the  employees  who 
supported  the  Union,  and  the  employer  uttered  co- 
ercive statements  in  the  course  of  polling  the  em- 
ployees. Moreover,  unlike  the  polling  in  the  Roberts 
and  Protein  cases,  respondent  did  not  frame  a  simple 
''for"  or  ''against"  ballot,  but  instead  drafted  a 
statement  "skillfully  worded  so  as  to  suggest  adverse 
criticism  of  the  Union,  and  the  implication  is  plain 
that  [an  anti-union]  vote  is  desired"  N.L.R.B.  v. 
Sunshine  Mining  Co.,  110  F.  2d  780,  786  (C.A.  9), 
certiorari  denied,  312  U.S.  678.  Indeed,  to  call  the 
Company-circulated  affidavit  a  "poll"  is  to  give  it 
undue  dignity;  the  affidavit  more  closely  resembled 
the  anti-union  petition  which  this  Court  held  was 
unlawfully  circulated  in  N.L.R.B.  v.  Parma  Water 
Lifter  Co.,  211  F.  2d  258,  261-262,  certiorari  denied, 
348  U.S.  829;  see  also,  N.L.R.B.  v.  Birmingham 
Pub.  Co.,  262  F.  2d  2,  7-8  (C.A.  5). 

Nothing  in  N.L.R.B.  v.  Katz  Drug  Co.,  207  F.  2d 
168  (C.A.  8),  or  in  Pratto  d/b/a  Globe  Iron  Foun- 
dry, 112  NLRB  1200,  justifies  the  Company's  con- 
duct. In  Katz  the  employer  obtained  the  information 
as  to  union  membership  in  the  course  of  preparing 
for  trial  in  a  state  court,  and  in  obtaining  the  in- 
formation the  employer  "to  safeguard  against  the 
semblance  of  any  color  of  intent  to  coerce  or  per- 
suade" "scrupulously  observed"  his  attorney's  direc- 
tion to  "merely  give  the  affidavit  forms  to  the  em- 
ployees individually,  ask  them  to  read  the  form  and 
sign  it  or  not  sign  it,  as  they  wished,  and  say  nothing 
more."  207  F.  2d  at  170.  Finally,  in  sharp  contrast 
to  the  instant  case,  not  only  were  the  Katz  affidavits 
intended  to  serve  a  legitimate  purpose  in  the  state 
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court  proceeding  (207  F.  2d  at  171-172),  but  the 
employees  were  aware  of  this  legitimate  purpose  {id. 
at  172).  As  for  the  Globe  Foundry  case,  on  which 
respondent  particularly  relied,  nothing  in  that  deci- 
sion establishes  that  the  employer  circulated  the  affi- 
davit there  involved,  let  alone  that  its  circulation  was 
accompanied  by  coercive  comment.  Hence,  even  as- 
suming, arguendo,  that  an  employer  may  lawfully 
investigate  the  extent  of  union  support  instead  of 
waiting  for  the  question  to  be  resolved  in  a  Board 
election,  the  Board  had  ample  warrant  for  finding, 
as  it  did  (R.  33),  that  respondent's  purpose  was  to 
undermine  the  Union  and  not  to  gather  evidence  to 
assist  the  Board  in  determining  the  authenticity  of 
the  Union's  showing  of  interest  in  the  representation 
case.^  Cf.  N.L.R.B.  v.  J.  I.  Case  Co.,  201  F.  2d  597, 
598-599  (C.A.  9),  indicating  that  the  substantiality 
of  the  union's  showing  of  interest  is  a  matter  of 
administrative  concern  only  and  warning  against 
''disclosure  of  the  individual  employees'  desires  with 
respect  to  representation  [which]  would  violate  the 
long-established  policy  of  secrecy  of  the  employees' 
choice  in  such  matters"  (201  F.  2d  at  600). 


3  Neither  Section  8  (c)  of  the  Act  nor  the  First  Amend- 
ment protect  unlawful  interrogation.  N.L.R.B.  v.  Williams 
Lumber  Co.,  195  F.  2d  669,  672  (CA.  4),  certiorari  denied, 
344  U.S.  834,  and  cases  cited. 
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CONCLUSION 

For  the  reasons  stated  above,  a  decree  should  be 
entered  enforcing  the  order  of  the  Board. 

Respectfully  submitted, 


Stuart  Roth  man, 

General  Counsel, 

Thomas  J.  McDermott, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Frederick  U.  Reel, 
Donald  J.  Bardell, 

Attorneys, 
National  Labor  Relations  Board. 


August  19.59. 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  65  Stat. 
601,  72  Stat.  945,  29  U.S.C,  Sees.  151,  et  seq.),  are 
as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to 
self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  en- 
gage in  other  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection,  and  shall  also  have  the  right  to  re- 
frain from  any  or  all  of  such  activities  except 
to  the  extent  that  such  right  may  be  affected  by 
an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment  as 
authorized  in  section  8  (a)    (3). 

Unfair  Labor  Practices 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7; 

•i*  5(5  !(J  "t* 

(c)  The  expressing  of  any  views,  argument, 
or  opinion,  or  the  dissemination  thereof,  whether 
in  written,  printed,  graphic,  or  visual  form,  shall 
not  constitute  or  be  evidence  of  an  unfair  labor 
practice  under  any  of  the  provisions  of  this  Act, 
if  such  expression  contains  no  threat  of  reprisal 
or  force  or  promise  of  benefit. 
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No.  16,422 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

California  Compress  Company,  Inc., 

Respondent. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 

REPLY  BRIEF  FOR  THE 

CALIFORNIA  COMPRESS  COMPANY,  INC., 

RESPONDENT 


JURISDICTION 

It  is  conceded  that  Respondent,  California  Compress 
Company,  Inc.,  was  and  is  engaged  in  interstate  com- 
merce within  the  meaning  of  Section  2(6)  (7)  of  the 
Labor  Management  Relations  Act  and  that  this  Court 
has  jurisdiction  pursuant  to  Section  10(e)  thereof. 


STATEMENT  OF  FACTS 

The  uncontroverted  facts  show  that  on  November 
6,  1957,  the  International  Longshoremen's  and  Ware- 


housemen's  Union  petitioned  the  National  Labor  Re- 
lations Board,  20th  Region,  requesting  certification  as 
the  Collective  Bargaining  Representative  of  Respond- 
ent's employees.  The  Respondent  was  immediately 
notified  that  a  petition  for  representation  had  been 
filed  but  seriously  and  in  good  faith  doubted  the 
authenticity  of  any  signature  cards  which  purported 
to  show  a  sufficient  showing  of  interest  and  in  good 
faith  doubted  that  any  of  its  employees  were  seeking 
Union  representation.  On  or  about  November  8,  1957, 
Lawrence  Young,  Plant  Superintendent,  spoke  to  a 
group  of  employees  in  the  boiler  room  or  smoke  room. 
On  December  5  and  6,  1957,  the  Respondent  caused  to 
be  circulated  an  affidavit  or  document  (General  Coun- 
sel's Exhibit  2)  which  reads  as  follows: 

'^  State  of  California, 
County  of  Fresno — ^^ss. 

"The  undersigned,  each  for  himself,  after  first 
being  sworn,  deposes  and  says: 

"That  he  was  on  the  6th  day  of  November,  1957, 
and  is  now,  employed  by  California  Compress 
Co.,  Inc.,  a  corporation,  at  its  cotton  compressing 
plant  at  Nielsen  Avenue  and  Marks  Street, 
Fresno,  California,  and  in  such  employment  per- 
forms production  and  maintenance  work;  that  he 
has  not  affixed  his  signature  to  any  card  or  paper 
intending  thereby,  or  being  advised  that  such  sig- 
nature would  be  used,  to  support  a  claim  of  repre- 
sentation by  International  Longshoremen's  & 
Warehousemen's  Union,  Independent,  and  that 
he  has  not  knowingly  signed  any  such  document." 

(82  employees  signed  this  document.) 


On  December  9,  1957,  the  International  Longshore- 
men's and  Warehousemen's  Union,  hereinafter  re- 
ferred to  as  the  "Union",  filed  unfair  labor  practices 
charges  against  Respondent,  in  case  20-CA-1366,  al- 
leging violations  of  Section  8(a)(1)  and  (3)  of  the 
National  Lal)or  Relations  Act,  as  amended  (61  Stat. 
136),  hereinafter  called  "the  Act".  A  hearing  was 
held  in  Fresno,  California,  before  Trial  Examiner 
Howard  Myers,  on  March  18  and  19,  1958.  The  Re- 
spondent filed  Exceptions  to  the  Trial  Examiner's 
Report.  The  National  Labor  Relations  Board  dele- 
gated its  powers  in  connection  with  this  case  to  a 
three-member  panel  and  said  panel  rendered  its  De- 
cision and  Order  on  May  5,  1958,  adopting  the  Find- 
ings, Conclusions  and  Recommendations  of  the  Trial 
Examiner,  holding  that  the  Respondent  had  violated 
Section  8(a)(1)  of  the  Act  (see  R.  32-35). 

A.    Evidence  Is  Not  Responsive  to  the  Allegations  Set  Forth 
in  the  Complaint 

Respondent  alleges  that  the  Decision  and  Order  of 
the  Board  was  based  upon  hearsay  and  inference, 
respectfully  submits  that  the  Order  was  not  based 
upon  the  preponderance  of  proper  and  legal  evidence, 
and  that  the  Findings  of  Fact  and  Conclusions  of  Law 
are  contrary  to  the  credible  evidence  when  the  entire 
record  is  considered,  in  that  the  evidence  and  proof 
adduced  at  the  hearing  before  the  Trial  was  not  re- 
sponsive to  the  allegations  and  requirements  of  notice 
as  set  forth  by  petitioner's  complaint.  The  Com- 
plaint and  Notice  of  Hearing  in  Case  No.  20-CA-1366 


(General  Counsers  Exhibit  1-C;  R.  3),  in  the  charging 
paragraph  (paragraph  VII,  in  subparagraph  A), 
alleges : 

''On  or  about  November  20,  1957,  plant  super- 
intendent, Lawrence  A.  Young,  interrogated  and 
questioned  employees  as  to  their  union  activities 
and  sympathies  and  warned  and  threatened  them 
mth  loss  of  overtime,  loss  of  earnings,  and  dis- 
charge, if  they  favored,  joined,  or  assisted  the 
Union. ' ' 

The  record  is  entirely  devoid  of  any  testimony  relat- 
ing to  any  acts  or  conversations  participated  in  by 
Mr.  Young  on  or  al^out  November  20,  1957.  Benny 
Walls  testified  as  to  a  yard  conversation,  which  testi- 
mony alleges  that  Superintendent  Young  told  some  of 
the  yard  employees  that  if  they  did  go  Union,  the 
block  crew  would  come  out  and  take  their  jobs.  This 
testimony,  by  the  statements  of  the  witness,  took  place 
several  days  prior  to  the  boiler  room  talk  on  November 
8  and  therefore,  if  the  statements  were  made,  which 
are  denied,  they  were  made  prior  to  the  filing  of  the 
petition  by  the  Union  and  at  a  time  when  there  was 
no  organizational  activity  known  to  be  in  progress 
(R.  67).  Further,  this  testimony  was  entirely  uncor- 
roborated by  any  of  the  other  witnesses  and  employees 
alleged  to  have  been  present  at  the  time  it  took  place. 
Certainly,  this  does  not  violate  any  rights  guaranteed 
employees  mider  Section  7  of  the  Act. 

Subparagraph  B  of  Section  VII  alleges: 

' '  On  or  about  December  6,  1957,  supervisors  Law- 
rence A.  Young,  C.  H.  Kuhns,  Henry  Hayes,  Don- 
ald Robinson  and  Charles  Coons  did  circulate  or 


had  circulated  an  affidavit  concerning  the  union 
activities  and  s^Tiipathies  of  the  employees  among 
said  employees  and  interrogated  and  questioned 
them  concerning  their  union  activities  and  sym- 
pathies, and  by  coercion  and  threats  induced  cer- 
tain of  said  employees  to  affix  their  signatures  to 
the  aforesaid  affidavit." 

Obviously,  the  Trial  Examiner  and  the  Board  erred 
in  determining  that  this  affidavit  was  one  concerning 
Union  acti\dties  and  S3rmpathies  of  the  employees. 
A  careful  reading  of  the  document  clearly  discloses 
that  no  such  inference  can  be  drawn.  The  document's 
wording  followed  and  copied  the  language  of  the 
Glole  Iron  Foundry  case,  112  NLRB  1200.  Insofar 
as  the  super\dsor  interrogating  and  questioning  the 
employees  "about  their  imion  activities  and  sym- 
pathies, or  by  coercion  and  threats  inducing  employees 
to  affix  their  signatures  on  said  affidavit, ' '  the  credible 
evidence  does  not  disclose  any  statements  made  which 
violate  the  Act  and  in  fact,  all  statements  are  pro- 
tected by  the  rights  of  free  speech  guaranteed  by  the 
First  Amendment  to  the  Constitution  and  by  Section 
8(c)  of  the  Act. 

Subparagraph  C  of  Section  VII  charges: 
''On  or  about  December  7,  1957,  Superintendent 
Lawrence  A.  Young  warned  and  threatened  cer- 
tain employees  that  if  they  had  not  signed  the 
aforesaid  affidavit  concerning  the  union  activities 
and  sympathies  of  the  employees  they  would  have 
been  discharged." 

Certainl}',  this  paragraph  needs  very  little  comment. 
It  is  correlative  to  a  statement  that  ''if  you  had  com- 


mitted  murder,  you  would  have  gone  to  jail."  It 
shows  no  coercion,  threats  of  reprisal,  or  promises 
of  benefit,  which  would  violate  the  provisions  of  the 
Act.  Coercion  by  its  very  nature  requires  knowledge 
by  the  person  coerced.  How  can  an  expression  of 
intent  influence  an  act  (signing  the  affidavit),  when 
it  occurs  subsequent  to  the  act  alleged  to  have  been 
motivated  by  the  coercion?  It  is  interesting  to  note 
that  three  emj^loyees  did  not  sign  and  no  employees 
were  discharged  or  otherwise  discriminated  against. 

A  motion  was  made  by  Respondent  during  the  hear- 
ing, requesting  that  the  present  case  be  dismissed,  inas- 
much as  the  evidence  was  not  responsive  to  the  allega- 
tions charged  in  the  complaint,  as  required  by  Section 
101.8  of  the  Board's  Rules  and  Regulations  and  State- 
ments of  Procedure. 

B.  The  Trial  Examiner  and  the  Board  Erred  in  Adopting  the 
Findings  of  Fact  and  Conclusions  of  Law  in  the  Intermedi- 
ate Report  and  Recommended  Order  of  the  Trial  Examiner 

In  the  Intermediate  Report  and  Recommended  Or- 
der, the  Trial  Examiner  (R.  16,  17)  relies  upon  the 
fact  that  Mr.  Young  spoke  to  some  40  or  50  employees 
in  the  boiler  room  or  smoke  room.  Of  the  six  wit- 
nesses who  testified,  only  one  made  the  statement  that 
Mr.  Young  stated  he  was  "going  to  ascertain  who 
had  signed."  This  was  denied  emphatically  by  Mr. 
Lawrence  Young.  An  employer,  under  the  case  de- 
cisions, is  entitled  to  talk  to  his  employees  during  a 
Union  organizational  campaign,  as  long  as  he  does 
not  use  threats  of  reprisal  or  promises  of  benefit 
{Blue  Flash  Express  v.  NLRB,  34  LRRM  1384). 
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The  Board  relied  heavily  on  the  testimony  of  Benny 
Walls  in  the  purported  statement, ' '  The  block  men  will 
come  out  in  the  yard  and  take  the  jobs"  of  the  yard 
men.  Any  person  familiar  with  the  cotton  compress 
industry  would  know  that  this  w-ould  be  impractical 
and  impossible,  as  the  block  crew  are  the  key  men 
who  operate  the  heavy  equipment  inside  the  plant  and 
of  necessity  must  be  maintained  there.  It  is  a  cus- 
tom and  practice,  contractual  and  otherwise,  through- 
out this  industry  (unionized  and  non-imionized),  for 
the  block  crews  to  be  given  maximum  emplojonent  in 
the  pre-season  and  post-season  work.  At  these  times, 
block  crews  may  be  employed  in  the  yard  when  the 
block  is  not  in  operation.  This  conversation  was  em- 
phatically denied  by  Mr.  Young  and  even  if  made,  it 
would  have  only  related  to  the  Union  contract  pro- 
visions existing  in  this  area,  and  such  discussions  do 
not  violate  the  provisions  of  the  Act. 

Great  weight  was  placed  upon  the  testimony  of  em- 
ployee Canty  and  quotes  from  the  record  this  testi- 
mony in  his  Intermediate  Report  and  Recommended 
Order.  The  credibility  of  this  witness  can  be  attacked 
clearly  by  the  statements  as  set  forth  therein.  On 
R.  page  22,  the  witness  stated,  ''Well,  the  majority 
signed  it  already  so  he  pointed  out  several  names 
to  me.  I  saw  the  name  Shirley  Richardson  and  Bonny 
Merrits.  Those  were  the  only  two  men  that  signed 
it  (General  Counsel's  Exhibit  2)  that  knew  what  they 
were  signing."  A  careful  scrutiny  and  examination 
of  General  Counsel's  Exhibit  2  will  disclose  that 
neither  of  the  names.  Bonny  Menits  or  Shirley  Rich- 
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ardson,  appeared  thereon  and  it  is  obvious  that  if  this 
statement  is  false  (R.  125),  the  other  testimony  can- 
not be  relied  upon.  The  testimony  of  employee 
Demour  Reason  can  be  entirely  discredited,  in  accord- 
ance with  the  facts  set  forth  in  Respondent's  Brief 
to  the  Board  (pages  7  and  8),  in  Case  No.  20-CA- 
1366.  It  was  physically  impossible  for  the  conversa- 
tion with  Mr.  Young  to  have  taken  place.  In  fact, 
Reason's  testimony  was  so  incredible  that  the  Board 
caused  to  be  printed  less  than  three  pages  of  some  ten 
pages  of  testimony  at  the  Hearing. 


ARGUMENT 

The  argument  of  the  petitioner  in  its  Brief  for  the 
National  Labor  Relations  Board  is  not  supported  by 
the  evidence,  as  the  petitioner  argues  that  the  Re- 
spondent "systematically  inquired  of  each  employee 
whether  he  had  signed  a  Union  card,  by  soliciting  his 
signature  on  an  affidavit  repudiating  the  Union." 
Any  person  of  reasonable  intelligence  can  read  this 
document  and  see  that  it  does  not  inquire  as  to  whether 
or  not  an  employee  has  signed  a  Union  card,  nor  does 
the  document  repudiate  the  Union.  The  Respondent 
denies  that  any  coercive  statements  were  used  at  the 
time  this  document  was  circulated.  The  petitioner 
states  that  the  supervisors  stated  that  the  Company 
"wanted"  the  employees  to  sign  and  that  an  elderly 
employee,  in  view  of  his  age,  should  heed  the  fore- 
man's advice  and  sign.    Careful  reading  of  this  testi- 


mony  (R.  71)  will  show  that  this  statement,  if  made, 
was  merely  a  statement  of  the  opinion  of  the  Super- 
visor and  did  not  constitute  a  violation  of  the  Act. 
NLRB  v.  hiterymtional  Pen  Co.,  Q.A.  7,  162  F.  2d  680, 
which  sets  forth  the  rule  that  a  company  is  not  respon- 
sible for  supendsors'  statements  of  their  personal 
opinions. 

The  employer  has  a  right  under  the  law  to  talk  to 
employees.  In  NLRB  v.  East  Texas  Motor  Freight 
Lines,  C.A.  5  (1944),  140  F.  2d  144,  it  was  held  proper 
for  the  employer,  through  its  manager,  to  ascertain 
whether  employees  had,  in  fact,  organized  a  union. 
In  NLRB  V.  McCatron,  216  F.  2d  212,  the  court  held 
that  inten'ogation  which  does  not  contain  an  express 
or  implied  threat  or  promise  does  not  of  itself  violate 
the  Act.  In  NLRB  v.  Protein  Blenders,  215  F.  2d 
749,  it  was  held  that  interrogation  or  polling  concern- 
ing Union  membership  is  not  per  se  a  violation  of  the 
Act.  Employers  may  make  inquiries  of  employees 
during  Union  organizational  cr.mpaigns,  providing  the 
inquiries  contain  no  threats  or  promises  {NLRB  v. 
Associated  Dry  Goods  Clerks,  209  F.  2d  593,  and 
NLRB  V.  Superior  Oil  Co.,  199  F.  2d  39).  In  NLRB 
V.  Western  Ohio  Gas  Co.,  172  F.  2d  685,  the  attorneys 
for  the  company  drew  a  petition  for  withdrawal  from 
the  union  and  another  petition  in  favor  of  retention 
of  the  union.  Every  employee  except  one  signed  the 
petition  for  withdrawal.  It  was  held  that  the  em- 
ployer was  not  guilty  of  coercing  the  employees  in 
the  exercise  of  their  rights  and  in  this  method,  each 
employee  clearly  disclosed  his  union  affiliation  and/or 
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sympathies  to  the  employer,  which  was  not  done  in 
the  case  at  hand.  In  J.  L.  Branders  <f  Sons,  145  F. 
2d  556,  the  National  Labor  Relations  Board  held  it 
was  no  unfair  labor  practice,  in  view  of  the  employer's 
established  policy  in  allowing  free  expression  on  labor 
matters. 

During  an  election  campaign,  an  employer  is  privi- 
leged to  address  his  assembled  employees  on  his  prem- 
ises. It  is  "the  natural  forum  for  him."  (Goldhlatt 
Brothers,  Inc.,  119  NLRB  1711.) 

In  absence  of  coercive  remarks,  such  employer  may 
make  pre-election  speeches  and  such  speeches  are  not 
considered  as  interfering  with  a  free  election  {Louis- 
ville Cab  Co.,  120  NLRB  103). 

In  Peoples  Drug  Stores,  Inc.,  119  NLRB  634,  the 
majority  of  the  Board  pointed  out  that  a  retail  store 
employer,  as  any  other  employer,  is  free  to  assemble 
his  employees  on  the  premises  during  working  hours 
or  to  talk  to  the  employees  individually  at  their  work 
stations. 

It  appears  that  the  National  Labor  Relations  Board 
in  its  Decision  and  Order  overlooked  the  hasic  prin^ 
ciple  involved  in  this  matter,  that  is,  the  Respondent 
had  a  good  faith  doubt  that  the  Union  represented  any 
of  its  employees  and  with  uncoercive  questioning  de- 
termined that  none  of  the  employees  wanted  the 
Union.  It  thereupon  prepared  the  affidavit  for  the 
purpose  of  submitting  it  to  the  Board  to  assist  the 
Regional  Offices  of  the  National  Labor  Relations 
Board  in  making  a  determination  of  whether  or  not 
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there  was  a  sufficient  showing  of  interest.  As  of  this 
date,  the  employer  has  knowledge  that  seven  employees 
favored  the  Union.  The  National  Labor  Relations 
Board  administratively  determines  w^hether  or  not  a 
petitioning  Union  has  made  a  sufficient  showing  of 
interest  and  they  have  administratively  established 
that  30%  of  the  employees  in  an  appropriate  bargain- 
ing unit  Vvill  constitute  a  sufficient  showing  of  interest. 
International  Aluminum  Co.,  117  NLRB  1224.  The 
Respondent's  objective  was  to  point  out  to  the  Board 
that  there  was  no  interest  and  that  if  authorization 
cards  had  been  signed  by  the  employees,  they  should 
be  carefully  scrutinized  to  determine  their  authenticity 
and  current  nature.  In  the  book,  "How  to  take  a 
case  before  the  National  Labor  Relations  Board",  by 
Louis  G.  Silverberg,  Director  of  Information  for  the 
National  Labor  Relations  Board,  it  is  stated  at  page 
71: 

"However,  the  Board  has  conducted  special  in- 
vestigations and  held  collateral  hearings  into  the 
nature  of  the  showing  of  interest  (e.g.  whether 
the  authorization  cards  were  fraudulent).  A 
party  may  obtain  such  investigation  if  it  should 
submit  data  (e.g.  affidavits)  which  are  of  suf- 
ficient weight  to  cast  doubt  on  the  reliability  of 
the  petitioner's  showing  of  interest.  This  data, 
which  will  not  be  accepted  as  e^ddence  at  the 
representation  hearing,  may  be  submitted  to  the 
regional  director  or  to  the  Board  in  Washington. ' ' 

Mr.  Silverberg,  in  connection  with  this  statement,  cites 
Globe  Iron  Foundry,  112  NLRB  1200  and  Royal  Jet, 
Inc.,  113  NLRB  1064. 
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This  is  the  recommended  procedure  and  is  exactly 
what  was  done  by  the  Respondent  in  this  case.  The 
Respondent  followed  the  strict  wording  of  the  Globe 
Foiiyidry  case. 

Further  evidence  of  the  inadequacy  of  petitioner's 
showing  of  interest,  or  limitations,  or  current  nature 
of  the  authorization  cards  can  be  evidenced  by  an  ex- 
amination of  the  General  Comisel's  Exhibits  5  and  6 
(R.  139).  They  clearly  show  that  the  dates  have  been 
altered  on  the  application  submitted  into  evidence  by 
the  General  Counsel.  Also,  it  is  obvious  that  the  dates 
on  said  exhibits  are  in  a  different  handwriting  than 
that  of  the  employee  applicant.  It  is  not  the  position 
of  the  Respondent  that  this  Court  should  determine 
if  there  is  a  sufficient  showing  of  interest,  but  it  was 
the  position  of  the  Respondent  at  the  time  the  affidavit 
was  circulated  that  the  Board  should  review  the  suf- 
ficiency of  the  showing  of  interest  and  the  Board  did 
not  administratively  make  a  final  determination  imtil 
December  30,  1957. 

The  real  test  of  whether  an  employer  has  interfered 
and  coerced  employees  within  the  meaning  of  Section 
8(a)(1)  of  the  Act  is  whether  the  employer  is  engaged 
in  conduct  which  tends  to  interfere  with  the  free  exer- 
cise of  the  employee's  rights  as  guaranteed  by  Section 
7  of  the  Act.     Section  7  states: 

"Employees  shall  have  the  right  to  self-organiza- 
tion, to  form,  join  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  other  con- 
certed acti\dties  for  the  purpose  of  collective  bar- 
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gaining  or  other  mutual  aid  or  protection,  and 
shall  also  have  the  right  to  refrain  from  any  or 
all  of  such  activities  excej^t  to  the  extent  that  such 
right  ma}^  be  affected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  condition 
of  employment  as  authorized  in  section  8(a)  (3)." 

Certainly,  after  the  circulation  of  the  non-coercive 
affidavit,  the  rights  of  the  employees  as  guaranteed 
mider  this  section  have  not  been  impaired.  They 
were,  and  are,  free  to  select  their  own  collective  bar- 
gaining representative  or  to  refrain  from  so  doing  in 
a  secret  ballot  election,  in  accordance  with  the  pro- 
visions of  the  Act. 

It  is  also  clear  that  the  affidavit  was  not  per  se  a 
document  which  inquired  as  to  the  Union  sympathies 
of  employees,  nor  was  it  coercive  in  nature.  There- 
fore, the  only  question  is  whether  or  not  the  interroga- 
tion, if  any,  had  a  coercive  eifect.  Superintendent 
Yomig's  boiler  room  speech  clearly  is  permissible  un- 
der the  decisions  previously  cited.  There  then  re- 
mains only  a  few  isolated  controverted  statements 
alleged  to  have  been  made  by  supervisors  employed 
by  the  company.  During  the  organizational  period 
prior  to  the  filing  of  the  imfair  labor  practice  charges, 
a  period  of  32  days,  in  a  plant  employing  in  excess  of 
86  employees,  it  would  be  a  miracle  if  some  state- 
ments were  not  made  by  the  employees  and  their 
supervisors  in  regard  to  the  organizational  activity. 
Respondent's  management  clearly  sought  to  obey  and 
follow  the  law.    They  employed  two  attorneys  for  the 
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purpose  of  advising  them  and  they  cautioned  their 
supervisors  not  to  inquire  as  to  the  Union  activities 
of  employees  and  to  make  it  very  clear  that  Union 
organization  would  not  affect  their  employment  (R. 
118,  145).  It  is  further  interesting  to  note  that  no 
employee  was  discharged  or  otherwise  discriminated 
against  because  of  Union  activity. 

We  believe  that  the  policies  of  the  Act  can  best  be 
effectuated  by  permitting  the  adverse  parties  in  their 
representation  proceeding  to  express  their  views, 
rather  than  prohibiting  all  forms  of  free  speech.  If 
there  was  an  isolated  statement  made  by  a  supervisor 
during  this  organizational  period,  it  alone  should  not 
be  the  basis  of  finding  the  Respondent  guilty  of  unfair 
labor  practices  (Pennsylvania  Power  cf-  Light  Co., 
44  LRRM  1422). 


CONCLUSION 

The  Court  of  Appeals  has  jurisdiction  to  reverse 
an  Order  of  the  National  Labor  Relations  Board  for 
error  of  law  or  lack  of  substantial  evidence  to  support 
the  Board's  findings.  We  feel  that  the  Board  has 
failed  to  scrutinize  the  entire  record,  in  light  of  the 
allegations  set  forth  in  the  complaint.  The  Respond- 
ent used  legitimate  and  permissible  tactics.  For  the 
Court  to  hold  otherwise  would  deprive  the  Respond- 
ent of  Constitutionally  guaranteed  rights  of  free 
speech.  The  rights  of  employees  under  the  Act  have 
not  been  interfered  with.     We  therefore  pray  that 
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the  Court  make  and  enter  its  Decree  dismissing  this 
proceeding  and  denying  enforcement  of  the  Board's 
Decision  and  Order. 

August  28,  1959. 

Respectfully  submitted, 

Avery,  Meux  &  Gallagher, 
Doty  &  Quinlan, 
By  Paul  K.  Doty, 

Attorneys  for  Respondent. 
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CHESTER  THOMAS  VANDABLE, 


Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 


Appellee. 


APPELLEE'S   BRIEF 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judgment  of  the  United  States  District 
Court  for  the  District  of  Arizona  adjudging  Appellant  to  be 
guilty  of  an  indictment  charging  defendant  with  a  violation  of 
Section  1708  of  Title  18,  United  States  Code,  theft  of  mail. 


The  jurisdiction  of  the  District  Court  was  based  upon  Section 
3231  of  Title  18,  United  States  Code.  This  Court  has  jurisdiction 
to  entertain  this  appeal  and  to  review  the  judgment  in  question 
under  provisions  of  Sections  1291  and  1294  of  Title  28,  United 
States  Code. 


STATEMENT  OF  THE  CASE 

Appellee  would  like  to  supplement  Appellant's  statement  of 
the  case  with  the  following  resume'  of  the  facts  of  the  case. 

The  prosecution  grew  out  of  an  investigation  conducted  by 
Edwin  S.  Samppala,  Postal  Inspector,  United  States  Post  Office 
Department,  as  to  the  theft  of  the  mails  in  the  City  of  Globe 
area  of  the  State  of  Arizona,  particularly  the  taking  of  mail  from 
the  rural  box  of  Mrs.  LeRoy  Tucker,  on  the  U.  S.  Payson  Star 
Route,  Globe  Arizona.  Appellant  gave  a  signed  confession  ad- 
mitting the  theft  from  the  mails. 

An  indictment  was  returned  by  the  Grand  Jury  on  April  8, 
1958  charging  the  Appellant  herein  with  the  theft  of  the  mail  in 
question.  At  the  time  the  indictment  was  returned  by  the  Grand 
Jury  and  filed,  the  Appellant  was  in  the  custody  of  the  Gila  Coun- 
ty Sheriff  for  violation  of  a  criminal  statute  of  the  State  of  Ari- 
zona. Appellant  admitted  the  theft  to  the  Gila  County  Sheriff 
enroute  to  Arizona.  A  retainer  or  hold  was  placed  on  the  App- 
ellant by  the  United  States  Marshal  pending  the  final 
disposition  of  the  Appellant  by  the  State  of  Arizona.  On  or  about 
November  1,  1958  the  Appellant  was  released  into  the  custody 
of  the  United  States  Marshal  and  on  November  7,  1958  he  was 
brought  before  the  United  States  District  Court  for  the  District 
of  Arizona  for  arraignment  and  pleaded  not  guilty.  Appellant's 
trial  was  set  for  December  9,  1958  and  on  that  date  the  trial  was 
held  before  a  jury  and  Appellant  was  found  guilty  as  charged. 

The  United  States  District  Judge  for  the  District  of  Arizona, 
James  A.  Walsh,  attempted  to  appoint  counsel  to  represent  Ap- 
pellant after  Appellant  discharged  his  own  attorney.  Page  3,  lines 
1-3,  December  1,  1958  Proceedings.  Appellant  refused  council 
and  advised  the  Court  that  it  was  his  desire  to  conduct  his  own 


defense  and  he  did  conduct  his  own  defense  on  December  9,  1958. 

On  December  22,  1958,  the  Honorable  James  A.  Walsh  sen- 
tenced the  Appellant  to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  a  period  of  four  years. 

ARGUMENT 

Throughout  this  section  of  the  brief  we  will  attempt  to  answer 
the  arguments  as  raised  in  Appellant's  Brief  under  their  section 
"Argument  "  and  will  refer  to  the  different  points  raised  under 
similar  numbers  and  headings  with  reference  to  page  numbers 
in  the  Appellant's  Brief  as  well  as  to  pages  in  the  printed  tran- 
script. If  reference  is  to  pages  in  Appellant's  Brief  it  will  be  so 
stated. 

Appellant  was  not  denied  his  right  to  a  speedy  trial.  While 
incarcerated  by  the  authorities  of  the  State  of  Arizona,  Appellant 
never  made  a  demand  to  the  District  Court  for  a  trial  and  there- 
fore he  is  not  in  a  position  now  to  claim  that  his  rights  were 
violated.  The  Appellant's  incarceration  by  the  State  of  Arizona 
was  a  circumstance  beyond  the  control  of  the  Appellee  and  satis- 
factorily explains  the  alleged  delay  assigned  as  error  by  the  Appel- 
lant. 

Appellant  has  the  right  to  be  represented  by  counsel  but  this 
right  can  be  waived  and  in  the  present  case  Appellant  intelligently 
waived  his  right  to  be  represented  by  counsel.  Appellant  chose  to 
assert  his  right  to  represent  himself  and  the  Court  was  without 
power  to  force  an  attorney  upon  the  Appelant  against  his  wishes. 
Having  chosen  to  represent  himself  Appellant  did  not  have  the 
right  to  have  the  trial  judge  act  as  his  counsel. 

The  denial  of  Appellant's  Motion  for  a  New  Trial  rested  in 
the  sound  discretion  of  the  trial  judge  and  should  not  be  disturbed. 


4 


There  is  no  showing  of  an  abuse  of  discretion  on  the  part  of  the 
trial  court. 

I. 

DID  THE  TRIAL  COURT  ERR  IN  FAILING  TO 
DISMISS  THE  CAUSE  ON  THE  GROUNDS  AND  FOR 
THE  REASONS  THAT  THE  DEFENDANT  WAS  DE- 
NIED A  SPEEDY  AND  IMPARTIAL  TRIAL  AS  GUAR- 
ANTEED UNDER  THE  UNITED  STATES  CONSTITU- 
TION? App.  Br.  p.  14. 

Appellee  contends  that  Appellant  was  given  a  speedy  and 
impartial  trial  as  guaranteed  to  him  under  the  United  States  Con- 
stitution. 

A  look  at  the  case  cited  by  Appellant,  Shepard  v.  U.S.,  163 
Fed.  2d  974,  8th  Cir.,  clearly  shows  what  is  meant  by  a  speedy 
trial  and  also  what  steps  a  defendant  must  take  in  order  to  claim 
later  that  he  was  denied  a  speedy  trial.  At  page  976  of  that 
opinion  the  Court  said: 

"A  speedy  trial,  generally  speaking  is  one  conducted  Ac- 
cording to  prevailing  rules,  regulations  and  proceedings  of 
law,  free  from  arbitary,  vexatious  and  oppresive  delays. 
The  right  does  not  require  a  trial  immediately  upon  the  re- 
turn of  an  indictment,  nor  an  arrest  made  tmder  k,  but  it 
does  require  that  the  trial  shall  be  had  as  soon  as  reasonably 
possible,  after  the  indictment  is  found,  without  depriving 
the  prosecution  of  a  reasonable  time  in  which  to  prepare  for 
trial.  Delays  which  have  been  caused  by  the  accused  himself 
cannot,  of  course  be  complained  of  by  him.  The  right  of  the 
accused  to  a  discharge  for  failure  of  the  prosecution  to  give 
him  a  speedy  trial  is  a  personal  one  to  him  and  may  be 
waived.  He  must  assert  the  right  if  he  wishes  its  protection 
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and  if  he  does  not  make  a  demand  for  trial  or  resist  a  continu- 
ance of  the  case,  or  if  he  goes  to  trial  without  objection 
that  the  time  limit  has  passed,  or  fails  to  make  some  kind  of 
effort  to  secure  a  speedy  trial,  he  will  not  ordinarily  be  in 
a  position  to  demand  dismissal  because  of  delay  in  prosecu- 
tion,— " 

The  record  shows  that  Appellant  was  taken  into  custody  by  the 
United  States  Marshal  on  November  1,  1958;  arraigned  on  No- 
vember 7,  1958  and  tried  by  the  Court  and  Jury  on  December  9, 
1958.  It  is  obvious  he  was  not  denied  a  speedy  trial. 

Appellant  contends  that  he  was  held  from  February  to  De- 
cember before  he  was  tried.  The  record  shows  (Testimony  of  Jack 
Jones,  Sheriff,  Transcript  of  Proceedings  December  9,  1958, 
page  22,  lines  11-25,  and  page  29  at  lines  5-11),  that  Appellant 
was  being  held  by  and  for  the  State  of  Arizona  for  violation  of 
one  of  their  own  criminal  statutes  and  was  not  available  to  Ap- 
pellee for  prosecution  until  November  1,  1958. 

"Except  for  some  rule  of  comity  recognized  by  statute 
when  one  system  of  courts  takes  jurisdiction  of  a  thing  or 
person  that  thing  or  person  is  withdrawn  from  the  judicial 
power  of  the  other." 

Nolan  vs.  U.S.,  163  F.  2d  768,  8  Cir. 

The  Court  in  the  Shepard  case,  supra,  commenting  on  a  delay 
for  prosecution,  said  at  page  978,  note  (9,  10). 

"The  right  of  a  speedy  trial  is  relative.  It  is  not  inconsist- 
ent with  delays  but  depends  upon  circumstances  and  here 
the  delay  is  satisfactorily  explained  by  the  government." 
APPELLEE  contends  that  the  long  delay  asserted  by  Appellant 


has  been  satisfactorily  explained. 

The  record  further  shows  (Transcript  of  Proceedings  Decem- 
ber 9,  1958,  page  43,  line  5-14),  that  Appellant,  while  in  the 
custody  of  the  State  of  Arizona,  did  not  make  a  demand  to  the 
District  Court  for  a  trial,  even  though  during  that  time  he  was 
represented  by  council  of  his  own  choice.  The  Court,  in  Pietch 
V.  U.S.,  1 10  Fed.  2d  817,  page  819,  said: 

"A  person  charged  with  a  crime  cannot  assert  with  suc- 
cess that  his  right  to  a  speedy  trial  guaranteed  by  the  6th 
amendment  to  the  Constitution  of  the  United  States  has  been 
invaded  unless  he  asked  for  a  trial.  In  the  absence  of  an 
affirmative  request  or  demand  for  trial  made  to  the  Court  it 
must  he  presumed  that  Appellant  acquiesced  in  the  delay 
and  therefore  cannot  complain." 

II. 

DID  THE  TRIAL  COURT  ERR  IN  FAILING  TO  AD- 
VISE APPELLANT  THAT  HE  COULD  HAVE  TAKEN 
THE  STAND  IN  HIS  OWN  BEHALF  EVEN  THOUGH 
APPELLANT  WAS  ACTING  AS  HIS  OWN  ATTOR- 
NEY? App.  Br.  p.  16. 
It  is  well  settled  that  an  accused  in  a  criminal  case  has  the 
right  to  counsel.  It  is  equally  true  that  an  accused  has  the  corres- 
ponding right  to  represent  himself. 

"The  Court  does  not  force  a  lawyer  upon  a  defendant." 
Adams  v.  U.S.  ex  rel.  McCann 
37  U.S.  269,  63  Sup.  Ct.  336 
87  L.  Ed.  268,  143  A.L.R.  435 

"The  right  to  assistance  by  counsel  can  be  waived  by  an 
individual  defendant  if  he  knows  what  he  is  doing  and  his 
choice  is  made  with  eyes  wide  open." 

Johnson  v.  Zerbst,  304  U.S.  458  (468-69) 


The  trial  Court  cautioned  Appellant  about  the  pitfalls  of  acting 
as  his  own  attorney.  (Transcript  of  Proceedings  December  1, 
1958,  page  3,  lines  5-21).  Appellant  waived  his  right  to  coun- 
sel and  decided  to  represent  himself  in  spite  of  the  Court's  warning 
and  now  assigns  error  on  the  very  point  he  was  cautioned  about. 

In  the  case  of  Burstein  v.  U.S.,  178  Fed.  2d  665,  9th  Cir. 
the  Court  clearly  pointed  out  at  page  670: 

"When  Appellant  chose  to  proceed  without  counsel,  he 
chose  a  course  of  action  fraught  with  the  danger  that  he 
would  commit  legal  blunders.  But  having  made  that  choice 
he  did  not  thereby  acquire  the  right  to  have  the  Court  act 
as  his  counsel  whenever  he  seemed  to  be  blundering.  It 
cannot  be  said  that  the  Court  denied  him  representation  of 
counsel,  or  denied  him  a  fair  trial  because  the  Judge  re- 
frained from  intermeddling." 

Appellant  waived  his  right  to  be  represented  by  counsel  and 
chose  to  represent  himself,  which  he  had  the  right  to  do.  Having 
done  so,  Appellant  did  not  have  the  right  to  have  the  Trial  Judge 
act  as  his  counsel. 

III. 

Appellant's  Argument  raised  in  Question  A (4)  on  pages  20, 
21,  22  of  his  brief  is  without  merit,  and  contrary  to  the  record. 
The  Court  did  give  an  instruction  to  the  jury  covering  the  ad- 
missibility of  confessions  and  therefore  no  error  was  made.  (Tran- 
script of  Proceedings  December  9,  1958,  page  57,  line  12-22). 

IV. 

Appellant's  Argument  raised  in  Question  A (5)  on  pages  22, 
23,  24  of  his  brief  is  without  merit,  and  contrary  to  the  record. 
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The  Court  did  instruct  the  jury  that  Appellant  had  the  right  to 
represent  himself.  (Transcript  of  Proceedings,  December  9,  1958, 
page  63,  line  2). 

V. 

Did  the  Trial  Court  err  in  denying  Defendant's  Motion  For  a 
New  Trial  on  the  grounds  set  forth  in  his  Motion  for  a  New  Trial? 
The  granting  of  a  new  trial  is  a  matter  resting  in  the  sound 
discretion  of  the  Trial  Court  which  may  not  be  disturbed  in  ab- 
sence of  abuse. 

Patterson  v.  U.S.,  183  F.  2d  327,  4th  Cir. 
Newman  v.  U.S.,  238  F.  2d  861,  5th  Cir. 
Apodaca  v.  U.S.,  190  F.  2d  687,  2nd  Cir. 
Weight  should  be  given  to  the  decision  of  the  presiding  judge 
in  denying  motion  for  a  new  trial,  since  he  saw  witnesses  and 
heard  them  testify.  The  presiding  judge  was  present  when  the 
Appellant  conduaed  his  defense  and  weight  should  be  given  to 
his  decision  that  Appellant  was  given  a  fair  and  impartial  trial. 
The  presiding  judge  took  into  consideration  Appellant's  inexperi- 
ence in  Courtroom  procedure  and  in  his  sound  discretion  right- 
fully denied  Appellant's  motion  for  a  new  trial  and  his  reasons 
for  so  doing  appear  in  the  Record. 

"THE  COURT:  I  tried  to  tell  you  when  we  were  determ- 
ining whether  we  would  have  counsel  appointed  or  to  re- 
present yourself  that  you  would  have  difficulty.  I  pointed 
out  to  you  some  misunderstanding  that  you  already  had  as 
to  the  law." 

Transcript  of  Proceedings,  December   1,   1958  at  page  7 A, 
line  22. 

"THE  COURT:  On  the  matter  of  the  driver's  license,  of 
course,  that  was  not  controverted;  it  was  a  question  for  the 


jury  and  the  jury  decided." 

Transcript  of  Proceedings,  December  1,  1958  at  page  8, 
lines  22,  23,  24. 
A  look  at  the  record  will  show  that  Appellant  was  well  repre- 
sented by  himself.  Appellant  has  been  at  odds  with  the  law  for 
many  years  and  was  familiar  with  case  law  procedure  and  his 
rights. 

1.  Appellant  cited  the  Jencks  case  of   1956. 
Transcript  of  Proceedings,  December  1,   1958  lines   17 

and  18. 

2.  Appelant  makes  motion  for  new  trial. 
Transcript  of  Proceedings,  December  1,  1958,  page  7 A, 

lines  5,  6,  12-21. 

3.  Appellant  serves  notice  of  appeal  and  files  petition  for 
leave  to  appeal  forma  pauperis. 

Transcript  of  Proceedings,  December  1,  1958,  pages  12 
and  13, 

4.  Appellant  elects  not  to  serve  sentence. 

Transcript  of  Proceedings,  December  1,  1958,  page  13, 
lines  2  and  3. 

5.  Appellant  makes  motion  for  dismissal. 

Transcript  of  Proceedings,  December  9,  1958,  page  41, 
lines  16-25,  page  42,  lines  1-16. 

Appellant  has  argued  that  he  was  not  advised  by  the  Court 
that  he  could  testify  in  his  own  behalf.  A  look  at  Appellant's 
prior  convictions  indicates  the  true  reason  Appellant  did  not  take 
the  stand  in  his  own  behalf. 

Transcript  of  Proceedings,  December  1,  1958,  pages  9,  10,  11. 

The  Court  did  not  err  in  denying  Appelant's  motion  for  a  new 
trial.  There  is  no  showing  by  Appellant  of  an  abuse  of  discretion 
by  the  presiding  judge. 


10 


CONCLUSION. 


Appellee  contends  that  the  Government's  evidence  was  suffi- 
cient to  allow  the  jury  to  return  a  verdict  of  guilty.  The  Appel- 
lant did  not  introduce  any  evidence  except  by  cross-examination. 
Appellant,  who  has  a  long  prior  record  of  convictions,  intelli- 
gently waived  his  right  to  assistance  by  counsel  offered  by  the 
Court.  Appellant  received  a  speedy,  fair  and  impartial  trial  which 
he  was  guaranteed  by  the  6th  Amendment  of  the  United  States 
Constitution.  The  judgment  of  conviction  should  be  affirmed. 


Respectfully  submitted, 


Jack  D.  H.  Hays 

United  States  Attorney 
For  the  District  of  Arizona 


Michael  A.  Lacagnina 

Assistant  United   State   Attorney 

Attorneys  for  Appellee 
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JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  an  Order  of  the  United  States  Distria 
Court  for  the  District  of  Arizona  entered  on  the  5  th  day  of 
December,  1958  denying  Appellant's  Motion  to  Vacate  and  Set 
Aside  an  Illegal  Sentence.  The  jurisdiction  of  the  District  Court 
was  based  upon  Section  2255  of  Title  28,  United  States  Code. 
This  Court  has  juridiction  to  entertain  this  appeal  and  to  review 
the  judgment  in  question,  under  provisions  of  Section  2253  of 
Title  28  United  States  Code  and  Section  1291,  Title  28,  United 
States  Code. 

STATEMENT  OF  FACTS 
Appellant  was  tried  by  a  jury  in  the  United  States  District 
Court  for  the  District  of  Arizona  at  Tucson,  Arizona  on  June 
21,   1957   and  found  guilty.  Appellant  was  tried  pursuant  to 


charges  made  by  the  grand  jury  in  an  indictment  returned  May 
14,  1957  accusing  him  of  transporting  a  stolen  motor  vehicle 
from  Los  Angeles,  California  to  Globe,  Arizona.  On  June  24, 
1957  Appellant  was  sentenced  to  5  years. 

Appellant  filed  a  Motion  purrsuant  to  28  U.S.C.  2255  alleg- 
ing that  he  was  not  adequately  represented  by  a  Court  appointed 
counsel. 

On  December  5,  1958  a  hearing  on  Appelant's  Motion  was 
held  in  Tucson,  Arizona  before  Honorable  James  A.  Walsh.  The 
Government  introduced  testimony  from  Mary  Anne  Reimann, 
Assistant  United  States  Attorney  for  the  District  of  Arizona,  and 
John  Collins,  Esquire,  Appellant's  Court-appointed  attorney.  Ap- 
pellant testified  in  his  own  behalf. 

The  trial  court  denied  Appellant's  Motion  and  made  Findings 
of  Fact  and  Conclusions  of  Law.  This  is  an  appeal  from  that 
ruling. 

SUMMARY  OF  ARGUMENT 

1.  Appellee  contends  that  Appellant  was  adequately  repre- 
sented by  counsel  before,  after  and  during  his  trial. 

2.  Appellee  contends  that  the  Appellant  does  not  have  an 
unqualified  right  to  subpoena  all  of  the  files  of  the  Federal 
Bureau  of  Investigation  regarding  his  case.  This  issue  was  not 
presented  to  the  Court  at  the  time  of  the  hearing  and  since  it 
appears  here  for  the  first  time  the  Court  should  disregard  it. 

3.  The  Court  made  Findings  of  Fact  and  Conclusions  of 
Law  based  on  the  evidence  produced  at  Appellant's  hearing  and 
said  Findings  of  Fact  were  supported  by  the  evidence  produced. 

I. 

APPELLANT  WAS  ADEQUATELY  REPRESENTED 

BY  COUNSEL 

The  Court  appointed  John  Collins,  Esquire,  a  member  of  the 

State  of  Arizona  Bar  and  admitted  to  practice  before  the  United 


States  District  Court,  to   represent  Appellant  during  his  trial. 
Page  33,  Record  on  Appeal,  Volume  2,  Lines  6-8. 

Mr.  Collins  testified  at  the  hearing  held  December  5,  1958 
on  Appellant's  Motion  to  Vacate  Sentence,  pursuant  to  28 
U.S.C.  2255.  Regarding  Appellant's  main  contention  that  a 
witness  called  for  the  defense  was  not  allowed  to  testify,  Mr. 
Collins'  testimony  was  as  follows: 

"Q.     What  did  you  advise  him  at  that  time? 
"A.     I  asked  Mr.  Lucas  in  view  of  what  she  had  stated 
to  me  was  it  his  request  I  call  her  as  a  witness  anyway,  and 
he  said  no,  he  did  not  wish  for  me  to  call  her." 
Record  on  Appeal,  Volume  2,  page  34,  lines   15  -  18. 
As  it  appears,  it  was  Appellant's  desire  not  to  put  the  witness 
Pearl  Hallam  on  the  stand. 

To  substantiate  Mr.  Collin's  testimony,  Appellant  said  on 
cross-examination  in  the  same  hearing  while  reading  from  a  letter 
he  had  written  while  serving  his  sentence  at  Leavenworth: 

"Q.  (By  Mr.  Lacagnina)  I'd  like  you  to  look  at 
Government's  Exhibit  1  and  read  where  you  have  written 
No.  2  through  paragraph  two.  Read  it  out  loud,  please. 
"A.  That  I  did  not  place  Mrs.  Hallam,  the  mother  of 
Mrs.  Calton,  on  the  stand  because  of  her  badly  strained 
mental  condition  at  the  time,  and  because  of  her  plea  not 
to  do  so.  I  hold  too  great  an  admiration  for  her  to  subject 
her  to  any  kind  of  strain  or  hurt  even  though  it  was  to 
my  detriment.  She  was  the  only  person  who  was  able  to 
prove  and  discredit  some  of  her  daughter's  testimony.  Pos- 
sibly you  can  see  my  position  in  this  as  I  believe  any  per- 
son with  any  consideration  for  the  honor  of  another  would 
have  acted  and  not  called  Mrs.  Hallam  as  a  witness  as  in 
my  case."  Record  on  Appeal,  Volume  2,  pages  22-23,  lines 
16-25,  1-3. 


Appellant  did  not  desire  Pearl  Hallam  to  testify  because  she 
would  only  substantiate  the  Government's  case. 

"Q.  Did  your  attorney  tell  you  why  she  wasn't  called 
to  the  stand? 

"A.     Yes. 

"Q.     Why? 

"A  He  said  that  what  short  talk  he  had  with  her,  that 
it  was  his  feeling  she  would  break  down  on  the  stand  and 
that  regardless  of  what  had  happened,  she  had  told  him  that 
she  wouldn't  say  anything  opposite  to  her  daughter's  testi- 
mony." 

Record  on  Appeal,  Volume  2,  page  8,  lines  3-11. 

The  Court,  after  hearing  the  evidence  produced  at  the  hearing] 
on  December  5,  1958  made  the  following  Finding  of  Faa  re- 
garding this  particular  issue: 

"With  regard  to  the  issue  of  Pearl  Hallam  and  whether 
or  not  counsel  failed  to  properly  represent  the  defendant  by 
not  putting  her  on  the  witness  stand,  I  find  that  Pearl  Hall- 
am didn't  get  on   the  wintess  stand  because   she  advised! 
counsel  and  counsel  advised  the  defendant  that  if  she  did 
testify,  her  testimony  would  be  adverse  to  the  defendant,  i 
and  on  that  basis  she  wasn't  called  and  the  defendant  knew  i 
it  and  was  in  agreement  with  it  and  didn't  insist  she  testify. 
This  letter  to  the  Court  indicates,  or  attempts  to  indicate,' 
he  didn't  call  her  out  of  the  spirit  of  magnanimity.  He  would] 
rather  suffer  defeat  in  his  suit  than  call  this  woman  on  ac- 
count of  her  mental  condition.  His  story  now  is  completely 
opposed  to  what  he  wrote  me  shortly  after  he  was  sent  to 
the  penitentiary." 

Record  on  Appeal,  Volume  2,  page  46,  lines  7-20. 


The  Honorable  James  A,  Walsh  also  found  the  following 
from  the  testimony  offered  at  Appellant's  hearing  regarding 
Appellant's  failure  to  take  the  stand: 

"As  to  his  failure  to  get  on  the  stand  himself,  I  find  that 
happened  because  he  was  advised  if  he  got  on  the  witness 
stand  his  record  would  be  competent  evidence  against  him 
of  his  previous  convictions,  and  then  he  accepted  his  coun- 
sel's statement  or  advice  he  wouldn't  call  him  unless  he 
insisted  on  getting  on." 

Record  on  Appeal,  Volume  2,  page  46,  lines  21-25,  page  47, 
line  1. 

To  the  same  effea,  see  U.  S.  vs.  Sumpter,  111  Fed.  Sup. 
507  at  511.228  Fed.  2d  290,  affirmed. 
The  record  does  not  bear  out  Appellant's  claim  that  the  trial 
tactics  of  his  counsel  were  such  as  to  render  his  aid  ineffeaive. 
Offutt  V.  U.S.,  242  F.  2d  373. 

In  the  case  of  U.  S.  v.  Miller,  254  F  2d  523,  the  Court  dealing 
with  the  same  issue  said, 

"Finally,  the  claim  that  his  attorney  was  inefficient  was 
of  no  avail  on  a  Motion  under  2255  unless  counsel's  failure 
was  such  as  to  make  the  trial  a  mockery  of  justice.  U.  S.  v. 
Wight,  176  F.  2d  376." 
In  the  Wight  case  cited  above,  the  Court  sets  down  the  test 
to  be  applied  when  deciding  whether  or  not  Appellant  was  repre- 
sented by  competent  counsel. 

"The  proof  of  the  efficiency  of  such  assistance  lies  in  the 
charaaer  of  the  resulting  proceedings,  and  unless  the  pur- 
ported representation  by  counsel  was  such  as  to  make  the 
trial  a  farce  and  a  mockery  of  justice,  mere  allegation  of  in- 
competency or  inefficiency  of  counsel  will  not  ordinarily  suf- 
fice as  grounds  for  the  use  of  a  writ  of  habeas  corpus  or  the 
granting  of  a  petition  pursuant  to  28  U.S.C.  2255." 


The  record  clearly  shows  that  Appellant  was  well  represented 
and  after  hearing  the  evidence  produced  at  Appellant's  hearing  on 
his  Motion  the  Court  concluded: 

"There  is  nothing  there  that  made  counsel's  representa- 
tion incompetent  or  less  than  it  should  have  been." 
Record  on  Appeal,  Volume  2,  page  47,  lines  1-2. 
Appellant  received  a  fair  and  impartial  trial.  Appellant  was 
represented  by  competent  counsel  and  the  Court  properly  denied 
his  Motion  to  Vacate  his  Sentence. 

"Unsuccessful  litigants  usually  blame  their  counsel."  Ford 
v.  U.  S.,  234  F.  2d  835,  certiorari  denied  77  Sup  Ct.  364. 
352  U.  S.  972,  1  L.Ed.  (2)  325. 

11 

APPELLANT  DOES  NOT  HAVE  THE  UNQUALIFIED 
RIGHT  TO  INSPECT  FILES  OF  THE  FEDERAL  BUREAU 
OF  INVESTIGATION. 

Counsel  for  the  Appellant  subpoenaed  all  documents  relative 
to  and  concerning  this  case  by  serving  on  an  agent  of  the  Federal 
Bureau  of  Investigation  residing  in  Tucson  a  subpoena  duces  tecum. 

Appellant  does  not  have  the  unqualified  right  to  all  the  records 
and  files  of  the  Federal  Bureau  of  Investigation.  The  Jencks 
Statute,  18  U.S.C.  3500,  provides  that  no  statement  or  report  of  a 
government  witness  shall  be  the  subject  of  subpoena,  discovery,  or 
inspection  until  said  witness  has  testified  on  direct  examination. 
Futhermore,  they  must  be  in  the  possession  of  the  government 
and  must  relate  to  the  subject  matter  as  to  which  the  witness  has 
testified. 

The  Jencks  Statute  was  passed  subsequent  to  the  Jencks  case 
cited  by  Appellant  on  page  12  of  his  brief,  353  U.S.  657,  77  Sup. 
Ct.  1007,  and  1  L.Ed.  (2)  1103. 

In  the  present  case,  Appellant,  at  page  1 1  of  his  brief,  sets  out 


the  questions  asked  by  him  of  the  Agent  of  the  Federal  Bureau  of 
Investigation.  It  is  noteworthy  to  mention  that  in  his  questions, 
Appellant  never  asks  the  witness  whether  any  documents  were  in 
existence,  what  the  documents  contained  if  they  were  in  existence, 
and  whether  or  not  they  are  in  this  Agent's  possession.  These 
were  the  questions  which  were  necessary  in  order  for  the  Court  to 
decide  whether  or  not  they  should  be  produced  for  examination 
by  Appellant.  The  Agent  properly  cited  Department  Order  No. 
3229,  revised,  and  published  in  Federal  Register.  Record  on  Ap- 
peal, Volume  2,  page  41,  lines  15  -  18,  and  stated  at  page  42,  line 
22  Record  on  Appeal,  Volume  2,  that  there  were  no  records  in 
Tucson  concerning  this  particular  case. 

Appellee  would  like  to  draw  the  Court's  attention  to  the  fact 
that  at  no  place  in  the  Transcript  of  Proceedings  of  December 
5,  1958,  Volume  2  of  the  Record  on  Appeal,  did  counsel  for  Ap- 
pellant object  to  the  non-production  by  the  Agent  of  all  the  files  of 
the  Federal  Bureau  of  Investigation,  nor  did  he  ask  the  Court  for 
a  ruling  on  the  non-production  of  the  Federal  Bureau  of  Investi- 
gation's files.  In  fact,  to  this  day,  no  one  knows  just  what  Appellant 
wanted  or  for  what  purpose. 

Appellant's  Argument,  designated  as  Argument  No.  2  on  page 
4  of  his  brief,  is  an  issue  being  raised  here  for  the  first  time  and 
this  Court  should  not  give  it  any  consideration. 

In  the  case  of  U.S.  vs.  Shelton,  7th  Cir.,  249  Cir.,  249  F.  2d  871 
at  page  875,  the  Court  said, 

"Aside  from  the  fact  that  this  issue  was  not  raised  upon 
the  petition  in  the  Trial  Court,  but  has  been  injected  into 
the  cause  only  on  appeal,  a  situation  not  justifying  us  in 
giy'mg  it  any  consideration  *=**=*.  Walker  v.  U.S.  7th  Cir. 
218  F.  2d  80;  Stearn  vs.  U.S.  4th  Cir.,  219  F.  2d  265." 
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The  record  clearly  shows  that  Appellant  was  well  represented 
and  after  hearing  the  evidence  produced  at  Appellant's  hearing  on 
his  Motion  the  Court  concluded: 

"There  is  nothing  there  that  made  counsel's  representa- 
tion incompetent  or  less  than  it  should  have  been." 
Record  on  Appeal,  Volume  2,  page  47,  lines  1-2. 
Appellant  received  a  fair  and  impartial  trial.  Appellant  was 
represented  by  competent  counsel  and  the  Court  properly  denied 
his  Motion  to  Vacate  his  Sentence. 

"Unsuccessful  litigants  usually  blame  their  counsel."  Ford 
v.  U.  S.,  234  F.  2d  835,  certiorari  denied  77  Sup  Ct.  364. 
352  U.  S.  972,  1  L.Ed.  (2)  325. 

II 

APPELLANT  DOES  NOT  HAVE  THE  UNQUALIFIED 
RIGHT  TO  INSPECT  FILES  OF  THE  FEDERAL  BUREAU 
OF  INVESTIGATION. 

Counsel  for  the  Appellant  subpoenaed  all  documents  relative 
to  and  concerning  this  case  by  serving  on  an  agent  of  the  Federal 
Bureau  of  Investigation  residing  in  Tucson  a  subpoena  duces  tecum. 

Appellant  does  not  have  the  unqualified  right  to  all  the  records 
and  files  of  the  Federal  Bureau  of  Investigation.  The  Jencks 
Statute,  18  U.S.C  3500,  provides  that  no  statement  or  report  of  a 
government  witness  shall  be  the  subject  of  subpoena,  discovery,  or 
inspection  until  said  witness  has  testified  on  direct  examination. 
Futhermore,  they  must  be  in  the  possession  of  the  government 
and  must  relate  to  the  subject  matter  as  to  which  the  witness  has 
testified. 

The  Jencks  Statute  was  passed  subsequent  to  the  Jencks  case 
cited  by  Appellant  on  page  12  of  his  brief,  353  U.S.  657,  77  Sup. 
Ct.  1007,  and  1  L.Ed.  (2)  1103. 

In  the  present  case,  Appellant,  at  page  1 1  of  his  brief,  sets  out 


the  questions  asked  by  him  of  the  Agent  of  the  Federal  Bureau  of 
Investigation.  It  is  noteworthy  to  mention  that  in  his  questions, 
Appellant  never  asks  the  witness  whether  any  documents  were  in 
existence,  what  the  documents  contained  if  they  were  in  existence, 
and  whether  or  not  they  are  in  this  Agent's  possession.  These 
were  the  questions  which  were  necessary  in  order  for  the  Court  to 
decide  whether  or  not  they  should  be  produced  for  examination 
by  Appellant.  The  Agent  properly  cited  Department  Order  No. 
3229,  revised,  and  published  in  Federal  Register.  Record  on  Ap- 
peal, Volume  2,  page  41,  lines  15  -  18,  and  stated  at  page  42,  line 
22  Record  on  Appeal,  Volume  2,  that  there  were  no  records  in 
Tucson  concerning  this  particular  case. 

Appellee  would  like  to  draw  the  Court's  attention  to  the  fact 
that  at  no  place  in  the  Transcript  of  Proceedings  of  December 
5,  1958,  Volume  2  of  the  Record  on  Appeal,  did  counsel  for  Ap- 
pellant object  to  the  non-production  by  the  Agent  of  all  the  files  of 
the  Federal  Bureau  of  Investigation,  nor  did  he  ask  the  Court  for 
a  ruling  on  the  non-production  of  the  Federal  Bureau  of  Investi- 
gation's files.  In  fact,  to  this  day,  no  one  knows  just  what  Appellant 
wanted  or  for  what  purpose. 

Appellant's  Argument,  designated  as  Argument  No.  2  on  page 
4  of  his  brief,  is  an  issue  being  raised  here  for  the  first  time  and 
this  Court  should  not  give  it  any  consideration. 

In  the  case  of  U.S.  vs.  Shelton,  7th  Cir.,  249  Cir.,  249  F.  2d  871 
at  page  875,  the  Court  said, 

"Aside  from  the  fact  that  this  issue  was  not  raised  upon 
the  petition  in  the  Trial  Court,  but  has  been  injected  into 
the  cause  only  on  appeal,  a  situation  not  justifying  us  in 
giving  it  any  consideration  *  *  *.  Walker  v.  U.S.  7th  Cir. 
218  F.  2d  80;  Stearn  vs.  U.S.  4th  Cir.,  219  F.  2d  265." 


CONCLUSION 

There  was  sufficient  evidence  presented  by  both  parties  at  the 
hearing  held  pursuant  to  28  U.S.C.  2255  on  Appellant's  Motion 
to  warrant  the  Honorable  James  A.  Walsh's  Findings  of  Fact 
and  Conclusions  of  Law,  and  Appellee  respectfully  requests  that 
this  Court  affirm  the  ruling  made  by  the  Trial  Court. 


Respectfully  submitted, 


Jack  D.  H.  Hays 
United  States  Attorney 
For  the  District  of  Arizona 


Michael  A.  Lacagnina 

Assistant  United   State   Attorney 

Attorneys  for  Appellee 
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Terminology. 

In  this  brief  the  defendants  and  appellees,  Superior 
Court  of  the  State  of  California,  in  and  for  the  County 
of  Los  Angeles,  and  Peter  J.  Pitchess,  as  Sheriff  of  the 
County  of  Los  Angeles,  will  hereinafter  usually  be  referred 
to  respectively  as:  "defendant  Superior  Court"  and  "de- 
fendant Sheriff,"  collectively  as  "appellees."  Plaintiff  and 
appellant,  Guy  N.  Stafford,  will  usually  be  referred  to  as 
"plaintiff."  The  lower  court  and  judge  from  whose  judg- 
ment this  appeal  is  prosecuted  (Federal  District  Court, 
Southern  District,  Central  Division  per  Judge  Harrison), 
will  usually  be  referred  to  as  "court  below"  or  "lower 
court."  The  transcript  of  record  before  this  Court  will 
be  referred  to  as  "record"  and  abbreviated  as  "[T.  R.  p. 
]."     The  first  amended  complaint  [T.  R.  p.  32]  will 
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be  referred  to  as  "amended  complaint"  and  the  original 
complaint  in  this  action  [T.  R.  p.  2]  will  be  so  termed. 
The  numerous  purported  party  defendants  whom  Stafford 
has  requested  the  lower  court  to  permit  him  to  join  in  the 
Amended  Complaint  (which  request  has  not  been  granted, 
see  infra  p.  3)  will  usually  be  referred  to  as  the  "addi- 
tional defendants."  Plaintiff's  "Appellant's  Opening 
Brief"  will  usually  be  referred  to  as  "opening  brief"  and 

abbreviated  "[Applt's.  Op.  Br.  p ]."     References  to 

the  record  and  to  the  opening  brief  will  be  in  brackets. 

Introductory. 

This  brief,  after  supplementing  plaintiff's  statement  of 
the  proceedings  below  and  stating  the  basic  question,  will 
summarize  appellees'  argument,  and  then  discuss  the  vari- 
ous causes  of  action  in  the  Amended  Complaint  stating  and 
applying  the  relevant  principles  of  law. 

I. 

Statement  of  Pleadings  and  Occurrences  Below. 

Plaintiff  has  given  the  record  history  of  the  instant  ac- 
tion from  the  filing  of  the  original  complaint  down  to  the 
taking  of  his  appeal  from  the  lower  court's  Judgment  of 
Dismissal  Without  Prejudice  of  the  action  entered  on 
March  12,  1959  [T.  R.  p.  73].  Prior  to  this  a  Judgment 
of  Dismissal  Without  Prejudice  of  this  action  was  filed  on 
July  15,  1958  [T.  R.  p.  31].  At  that  time,  the  Complaint 
on  file  named  only  defendant  Superior  Court  and  Eugene 
W.  Biscailuz  (then  Sheriff)  as  defendant  Sheriff  as  par- 
ties [T.  R.  p.  2].  That  Complaint  consisted  of  three 
causes  of  action.  The  first  two  causes  of  action  asking 
declaratory  relief  from  a  series  of  rulings  and  judgments 
of  defendant  Superior  Court  commencing  with  Los  An- 
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geles  Superior  Court  No.  478480  in  the  year  1946  down 
to  and  including  denial  of  plaintiff's  Petition  for  Habeas 
Corpus  on  May  5,  1958  [Complaint,  Par.  XXIV,  T.  R.  p. 
18].  The  third  cause  of  action  asked  an  injunction  against 
defendant  Superior  Court  and  defendant  Sheriff  to  prevent 
the  carrying  out  of  a  Judgment  of  Contempt  [Complaint, 
Par.  VI,  T.  R.  p.  21].  It  should  be  noted  that  following 
denial  of  the  plaintiff's  Petition  for  Habeas  Corpus  in  the 
California  courts,  plaintiff's  Petition  for  Writ  of  Certi- 
orari to  the  Supreme  Court  of  the  United  States  was 
denied  (see  infra  No.  7,  p.  9). 

The  Amended  Complaint  was  filed  January  27,  1959 
[T.  R.  p.  32],  but  nowhere  in  the  record  does  it  appear 
that  permission  was  granted  by  the  District  Court  for  such 
filing.  Appellees'  motion  to  dismiss  the  amended  com- 
plaint [T.  R.  p.  61]  and  the  judgment  of  dismissal  follow- 
ing the  hearing  on  that  motion  does  not  constitute  such 
judicial  permission  as  the  lower  court's  judgment  dis- 
misses the  entire  action  [Judgment  of  Dismissal,  T.  R. 
p.  72].  No  action  was  taken  by  the  lower  court  directed 
expressly  to  plaintiff's  motion  to  add  the  additional  par- 
ties named  in  the  amended  complaint.  The  judgment  ap- 
pealed from  is  consistent  with  the  earlier  judgment  at  the 
time  of  the  original  Complaint  for  that  judgment  also 
dismisses  the  action  [T.  R.  p.  31]. 

We  point  out  these  additions  to  plaintiff's  statement  of 
proceedings  [Applt's.  Op.  Br.  pp.  1-2]  because  they  show 
that  the  amended  complaint  should  be  viewed  without  con- 
sidering the  additional  defendants  and  causes  of  action 
against  them  since  said  defendants  and  causes  of  action 
were  not  properly  before  the  lower  court  [Amended  Com- 
plaint, T.  R.  p.  32,  Causes  of  Action — Second,  Third  and 
Fourth] . 


II. 

Question  Presented. 

At  the  hearing  below  on  appellees'  Motion  to  Dismiss 
the  Amended  Complaint  did  the  Federal  District  Court 
have  jurisdiction  of  the  action? 

We  submit  the  answer  to  this  question  is  "no"  and  that 
under  no  view,  whether  with  or  without  the  additional  de- 
fendants, and  causes  of  action  directed  against  them  does 
the  Amended  Complaint  present  an  action  within  the  juris- 
diction of  the  lower  court. 

III. 
Summary  of  Argument. 

A.     General. 

The  basic  nature  of  the  original  Complaint  and  of  the 
Amended  Complaint  remain  the  same  despite  the  new  and 
different  causes  of  action  now  present. 

Plaintiff's  Amended  Complaint  ignores  the  settled  limits 
of  a  Federal  District  Court's  jurisdiction.  The  same  is 
original  and  does  not  comprise  reviewing  the  actions  of 
state  courts.  If  the  federal  questions  which  plaintiff 
speaks  of  existed,  they  were  present  in  the  numerous  state 
court  actions  after  the  decisions  rendered  by  defendant 
Superior  Court  which  plaintiff  contends  were  in  violation 
of  his  federally  given  rights.  To  that  extent  all  federal 
questions  have  been  resolved  by  higher  state  court  deci- 
sions. Review  was  then  available  by  certiorari  of  all  of 
defendant  Superior  Court's  actions  insofar  as  such  actions 
violated  federal  rights.  Plaintiff  cannot  now,  by  indirec- 
tion reassert  these  concluded  federal  questions  to  an  im- 
proper tribunal. 

The  courts  of  Cahfornia  in  allowing  plaintiff  some  thir- 
teen years  of  litigation  and  at  least  ten  reported  appellate 
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decisions  have  more  than  compHed  with  due  process  re- 
quirements as  to  equal  protection.  Plaintiff  nowhere  al- 
leges or  shows  that  he  represents  any  class,  group  or  race 
which  is  receiving  from  the  courts  of  California  other  and 
different  treatment  from  other  classes,  groups  or  races 
based  on  or  because  of  such  differences. 

B.     Amended   Complaint   Reviewed. 

The  key  cause  of  action  from  a  substantive  standpoint 
is  the  first.  In  this  First  Cause  of  Action,  plaintiff  in  46 
numbered  paragraphs  sets  out  in  a  mixture  of  allegations 
of  fact,  conclusions  of  law,  opinion  and  inference  a  rough 
narrative  of  over  a  decade  of  litigation  with  private  indi- 
viduals and  toward  the  end  of  said  period  with  appellees 
and  other  state  functionaries.  During  this  time,  as  ap- 
pears from  the  Amended  Complaint,  he  has  reiterated  in 
an  impressive  number  of  actions  contentions  ruled  ad- 
versely to  him  in  the  first  years  of  this  litigation.  De- 
fendant Superior  Court,  to  prevent  further  imposition  on 
its  judicial  processes,  was  compelled  to  first  enjoin  plain- 
tiff from  further  fruitless  litigation  of  said  contentions 
and  subsequently  hold  him  in  contempt  for  violation  of  the 
injunction.  Declaratory  relief  is  asked  in  that  the  Federal 
District  Court  is  asked  to  review  this  mass  of  litigation 
and  hold  that  defendant  Superior  Court  has  erroneously 
decided  each  and  all  of  the  questions  presented  by  plaintiff. 

The  First  Cause  of  Action  is  not  a  genuine  cause  of 
action  for  declaratory  relief  between  bona  fide  contestants. 
The  courts  of  California  have  no  controversy  or  quarrel 
with  plaintiff.  Their  decisions  decide  controversies  and 
declare  rights  and  duties.  Their  decisions  may  offend  the 
unsuccessful  litigant  but  he  cannot  predicate  federal  juris- 
diction on  the  fact  that  questions  of  state  law  have  been 
resolved  against  him. 


The  remaining  five  Causes  of  Action,  each  incorporate 
the  First  Cause  of  Action  [Amended  Complaint,  Second 
Cause  of  Action,  Par.  I,  T.  R.  p.  53;  Third  Cause  of 
Action,  Par.  I,  T.  R.  p.  55;  Fourth  Cause  of  Action,  Par. 
I,  T.  R.  pp.  55-56;  Fifth  Cause  of  Action,  Par.  I,  T.  R. 
p.  57;  Sixth  Cause  of  Action,  Par.  I,  T.  R.  p.  57].  The 
Second  Cause  of  Action  simply  takes  certain  of  the  state 
court  proceedings  alleged  in  the  First  Cause  of  Action  and 
charges  that  certain  of  the  additional  defendants  conspired 
to  have  achieved  the  decision  rendered  by  defendant  Supe- 
rior Court  in  Los  Angeles  Superior  Court  No.  568668  and 
to  so  represent  the  facts  and  the  law  to  defendant  Superior 
Court  as  to  cause  it  to  deny  due  process  of  law  to  plaintiff. 
It  concludes  with  an  allegation  that  the  conspiracy  has 
been  effective.  The  conspiracy  allegations  and  those  relat- 
ing to  federal  rights  are  conclusionary  in  form  and  depend 
entirely  upon  proving  the  existence  of  the  same  by  a  review 
of  the  decisions  of  defendant  Superior  Court. 

The  Third  Cause  of  Action  simply  adds  to  the  Second 
a  demand  for  additional  money  damages.  It  adds  nothing 
legally  speaking  to  the  factual  basis  of  the  Amended  Com- 
plaint and  is  totally  insufficient  to  give  a  jurisdictional 
basis  to  this  action. 

The  Fourth  Cause  of  Action  incorporates  the  Second 
Cause  of  Action  and  in  so  doing  incorporates  the  para- 
graphs of  the  First  Cause  of  Action  detailing  the  various 
judicial  decisions  made  by  defendant  Superior  Court  and 
other  California  courts.  It  states  that  the  determinations 
made  in  three  actions,  Los  Angeles  Superior  Court  Nos. 
478480,  516496  and  568668  were  in  excess  of  jurisdiction, 
in  violation  of  constitutional  inhibitions  and  void  and  that 
the  parties  to  the  Second  Cause  of  Action  should  be  re- 
strained from  asserting  such  determinations  in  any  pro- 
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ceeding  brought  by  plaintiff  to  enforce  his  property  rights 
in  the  subject  matter  of  those  actions. 

As  in  the  case  of  the  Second  Cause  of  Action,  this  is 
the  First  Cause  of  Action  in  still  other  attire.  To  adjudi- 
cate it  would  again  place  the  Court  below  in  the  position 
of  reviewing  the  decisions  of  defendant  Superior  Court 
and  the  upper  California  courts  who  have  considered  the 
matter. 

The  Fifth  Cause  of  Action  asks  an  injunction  against 
the  judges  of  defendant  Superior  Court  prohibiting  them 
from  committing  plaintiff  to  jail  pending  a  final  determi- 
nation of  the  instant  action.  Jurisdiction  to  issue  the  in- 
junction sought  is  obviously  predicated  upon  jurisdiction 
over  the  action  and  if  that  is  lacking  the  jurisdictional 
question,  re:  the  injunction,  does  not  arise.  We  have  ar- 
gued that  such  is  the  case  as  to  the  preceding  four  causes 
of  action  and  we  shall  similarly  so  argue  as  to  the  Sixth 
and  final  Cause  of  Action.  Additionally,  even  granting 
jurisdiction  existed  over  the  action,  the  District  Court 
would  be  within  its  rights  under  the  circumstances  of  this 
case  in  refusing  to  issue  said  preliminary  injunction. 

The  Sixth  Cause  of  Action  repeats  the  First  Cause  of 
Action  and  states  plaintiff's  conclusion  that  the  contempt 
and  habeas  corpus  decisions  of  defendant  Superior  Court 
and  upper  California  courts  were  illegal  and  that  therefore 
plaintiff  is  entitled  to  ask  for  a  Writ  of  Habeas  Corpus 
here.  Not  only  is  jurisdiction  over  this  cause  completely 
dependent  on  jurisdiction  over  the  First  Cause  of  Action, 
but  further,  the  denial  of  certiorari  by  the  Supreme  Court 
of  the  United  States  concludes  raising  any  federal  issue 
here. 


IV. 

Plaintiff's  State  Court  Litigation. 

We  do  not  burden  this  brief  or  the  court  with  a  lengthy 
recitation  of  the  contentions  made  by  plaintiff  before  the 
California  courts  over  the  years  regarding  the  matters 
stated  in  the  Amended  Complaint  but  for  the  court's  con- 
venience we  summarize  chronologically  the  majority  of 
such  litigation.  Of  course,  this  court  may  take  judicial 
notice  of  the  appellate  decisions  listed  below  (Grubbs  v. 
Slater  [D.  C.  W.  D.,  Ky.,  1955],  144  Fed.  Supp.  554, 
562): 

1.  Sanders  v.  Howard  Park  Co.,  86  Cal.  App.  2d  721, 
195  P.  2d  898  (holds  judgment  in  Los  Angeles  Superior 
Court  No.  478480,  valid). 

2.  Cobiirg  Oil  Co.  v.  Russell,  100  Cal.  App.  2d  200, 
223,  P.  2d  305  (hearing  denied  Cahfornia  Supreme  Court) 
(on  appeal  from  judgment  in  Los  Angeles  Superior  Court 
No.  516496,  affirmed  and  judgment  in  Los  Angeles  Supe- 
rior Court  No.  478480  again  held  valid). 

3.  Stafford  v.  Russell,  117  Cal.  App.  2d  319,  255  P. 
2d  872  (hearing  denied  California  Supreme  Court),  cert. 
den.  346  U.  S.  926  (appeal  from  judgment  in  Los  Angeles 
Superior  Court  No.  568668,  holds  judgments  in  Superior 
Court  actions  numbered  478480  and  516496  binding  upon 
Stafford).    The  court  said: 

"In  the  present  case  plaintiff  reiterates  the  allega- 
tions of  the  previous  two  actions  and  raises  the  same 
questions  that  were  previously  raised  in  the  prior  ac- 
tions where  the  rulings  were  adverse  to  him.  Such 
adverse  rulings  are  binding  upon  plaintiff  herein  and 
need  not  further  be  considered  for  the  reason  that 
though  he  was  not  a  nominal  party  to  the  prior  actions 


the  Coburg  Oil  Company  was,  and  plaintiff  had  a 
proprietary  and  financial  interest  in  the  judgment  and 
controlled  the  Coburg  Oil  Company's  conduct  in  the 
actions. 

"  [  1  ]  Therefore  this  rule  is  applicable :  A  person  who 
is  not  a  party  to  an  action  but  who  controls  the  action 
is  bound  by  the  judgment  where  he  has  a  proprietary 
or  financial  interest  in  the  judgment  or  in  the  determi- 
nation of  a  question  of  fact  or  law  with  reference  to 
the  same  subject  matter  or  transaction.  (Dillard  v. 
McKnight,  34  Cal.  2d  209,  216  [8]  [209  P.  2d  ZS7, 
11  A.L.R.  2d  835].)"     (117  Cal.  App.  2d  320.) 

4.  Stafford  v.  Russell,  128  Cal.  App.  2d  794,  276  P. 
2d  41  (hearing  denied  California  Supreme  Court)  (holds 
judgments  in  above  three  actions  binding  upon  plaintiff). 

5.  Coburg  Oil  Co.  v.  Russell,  129  Cal.  App.  2d  214, 
276  P.  2d  637  (to  the  same  effect). 

6.  Coburg  Oil  Co.  v.  Russell,  136  Cal.  App.  2d  165, 
288  P.  2d  305  (re-affirms  holdings  in  former  cases). 

7.  In  re  Stafford,  160  Cal.  App.  2d  110,  324  P.  2d 
967,  cert.  den.  358  U.  S.  913,  reh.  942  (Writ  of  Habeas 
Corpus  denied  and  validity  of  judgment  in  Los  Angeles 
Superior  Court  No.  568668  enjoining  plaintiff  from  claim- 
ing interest  in  property  and  judgment  of  contempt  af- 
firmed). 

8.  People  ex  rel.,  Dept.  Pub.  Works  v.  Ashby  (plain- 
tiff intervener),  161  Cal.  App.  2d  31, P.  2d ,  cert. 

den U.  S ,  3  L.  Ed.  233   (appeal  from  orders 

growing  out  of  plaintiff's  attempt  to  intervene  in  condem- 
nation proceeding  denominated  People  v.  Ashby,  Los  An- 
geles Superior  Court  No.  648612 — appeal  dismissed). 
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9.  People  ex  rel.,  Dept.  Puh.  Works  v.  Ashby  (Staf- 
ford intervener),  161  Cal.  App.  2d  33,  325  P.  2d  1009 
(appeal  from  orders  growing  out  of  plaintiff's  attempt  to 
intervene  in  condemnation  proceeding  denominated  People 
V.  Ashby,  Los  Angeles  Superior  Court  No.  648612 — ap- 
peal dismissed). 

10.  People  ex  rel.,  Dept.  Puh.  Works  v.  Ashby  (Co- 
burg  Oil  Co.  intervener),  161  Cal.  App.  2d  34  (hearing 
denied  California  Supreme  Court)  (appeal  from  orders 
growing  out  of  plaintiff's  attempt  to  intervene  in  condem- 
nation proceeding  denominated  People  v.  Ashby,  Los  An- 
geles Superior  Court  No.  648612 — appeal  dismissed). 

An  inspection  of  the  California  reports  shows  that  all 
of  the  charges  made  in  the  Amended  Complaint  have  been 
disposed  of  by  the  foregoing  decisions.  The  same  adds 
nothing  except  conclusionary  conspiracy  allegations  and 
bald  statements  regarding  the  supposed  effect  of  the  ac- 
tions of  the  California  courts  on  plaintiff's  rights. 

V. 

The  Federal  District  Court  Had  No  Jurisdiction  to 
Review  the  Actions  of  Defendant  Superior  Court 
in  the  Premises  Stated  in  the  Amended  Complaint. 

A.     Declaratory   Relief   and    Conspiracy    Allegations. 

A  request  for  redetermination  and  interpretation  of  a 
state  court  judgment  (and  of  the  proceedings  leading 
thereto)  amounts  to  nothing  more  than  a  request  for  re- 
view and  to  add  the  additional  language  that  the  state 
courts  are  contending  for  one  interpretation  of  their  pro- 
ceedings and  judgments  and  plaintiff  for  an  interpretation 
that  such  proceedings  and  judgments  are  erroneous  or  void 
cannot  modify  or  ameliorate  the  substance  of  plaintiff's 
demand  so  as  to  give  the  Federal  District  Court  jurisdic- 
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tion  under  the  Federal  Declaratory  Relief  Act.  And  the 
conspiracy  allegations  do  not  give  more  substance  to  the 
Amended  Complaint.  In  Givens  v.  Moll  (C.  A.  5th, 
1949),  177  F.  2d  765  (rehearing  denied),  cert.  den.  339 
U.  S.  964,  plaintiff  complained  in  the  Federal  Court  that 
certain  defendants  conspired  to  obtain  and  obtained  judg- 
ments in  the  state  court  in  order  to  deprive  plaintiff  and 
others  by  state  power  of  property  without  due  process  of 
law.  The  purpose  of  the  scheme  was  alleged  to  be  to  de- 
fraud plaintiff  and  other  heirs  out  of  their  rights  in  an 
estate.  The  Court  of  Appeals  disposed  of  plaintiff's  con- 
tentions regarding  the  state  court  judgments  in  the  fol- 
lowing language: 

"If  appellant  were  right,  every  case  brought  to 
judgment  in  a  state  court  could  be  made  the  basis  of 
a  suit  in  the  federal  court  upon  the  ground  of  a  fed- 
eral question  by  the  mere  allegation  that  the  state 
court  judgment  was  obtained  in  violation  of  due  proc- 
ess. That  this  is  not,  it  cannot  be,  the  law,  is  as 
clear  upon  principle  as  it  is  upon  authority.  It  is  well 
settled  that  federal  courts  are  not  competent  or  au- 
thorized to  entertain  original  suits  to  review  state 
court  action  on  the  ground  that  a  state  court's  judg- 
ment is  erroneous.  It  is  particularly  well  settled  that 
the  claim  that  a  state  court's  judgment  is  erroneous 
raises  no  federal  question  on  which  the  jurisdiction 
of  federal  courts  can  be  based."     (177  F.  2d  7Q ?) 

In  Application  of  Heller  (D.  C.  M.  D.  P.  A.,  1941), 
39  Fed.  Supp.  310,  311,  the  District  Court  said: 

"*  *  *  The  specific  charge  is  that  fraud  has  been 
practiced  upon  her  in  the  courts  of  the  Common- 
wealth of  Pennsylvania.    This  Court  has  no  authority 
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to  review  as  on  appeal  any  procedure  or  action  in  the 
courts  of  this  Commonwealth,  and  it  will  not  assume 
jurisdiction  where  such  is  the  purpose."  (39  Fed. 
Supp.  311.) 

To  the  same  effect  was  the  decision  by  this  Court  in  Levy 
V.  Sisson  (C.  A.  9th,  1952),  198  F.  2d  73.  See  also 
Porter  v.  Benison  (C.  A.  10th,  1950),  180  F.  2d  523, 
526,  cert.  den.  340  U.  S.  817;  Smith  v.  Fourth  National 
Bank  of  Tulsa  (C.  C.  A.  10th,  1944),  141  F.  2d  294,  295. 

The  necessity  of  reviewing  federal  questions  arising  in 
state  court  proceedings  by  petition  or  appeal  to  the  Supreme 
Court  of  the  United  States  rather  than  in  the  Federal  Dis- 
trict Court  is  pointed  out  in  Williams  v.  Tooke  (C.  C.  A. 
5th,  1940),  108  F.  2d  758,  759  (rehearing  denied).  There 
a  suit  sought  review  of  state  court  decisions  relating  to 
rights  in  land  and  oil  leases  on  the  grounds  that  the  state 
court  lacked  jurisdiction  to  render  its  judgment  and  that 
the  judgments  made  deprived  plaintiff  of  property  without 
due  process  of  law  and  denied  plaintiff  equal  protection  of 
the  law.  The  Federal  District  Court  dismissed  the  action 
for  want  of  jurisdiction  and  on  appeal  it  was  said  by  the 
Court  of  Appeals  that: 

"The  jurisdiction  of  the  District  Court  is  strictly 
original.  It  has  no  jurisdiction  to  reverse  or  modify 
the  judgment  of  a  state  court.  The  errors  complained 
of  could  be  reviewed  only  by  the  Supreme  Court. 
Rooker  v.  Fidelity  Trust  Co.,  263  U.  S.  413,  44  S. 
Ct.  149,  68  L.  Ed.  362.  It  was  the  duty  of  the  Dis- 
trict Court  to  dismiss  the  suit.  28  U.  S.  C.  A.  §80." 
(108  F.  2d  759.) 

The  fact  that  plaintiff  alleges  that  the  judgments  of 
defendant  Superior  Court  in  certain  actions  were  void  does 
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not  entitle  him  to  the  original  jurisdiction  of  the  federal 
courts.  What  plaintiff  does  not  mention  but  is  a  matter 
for  judicial  notice  is  that  (1)  under  California  law  a  void 
judgment  can  be  challenged  by  appeal  (Phelan  v.  Superior 
Court,  35  Cal.  2d  363,  366,  217  P.  2d  951)  and  that  (2) 
this  challenge  has  been  presented  to  the  upper  courts  of 
California  on  numerous  occasions  and  the  validity  of  the 
judgments  and  their  binding  effect  on  plaintiff  has  been 
repeatedly  affirmed.  We  refer  the  court  to  the  cases 
listed  under  point  IV,  supra,  pages  8-10,  and  in  particular 
to  decisions  listed  as  numbers  1,  2  and  3. 

The  grounds  on  which  the  Amended  Complaint  attacks 
the  state  court  judgments,  indispensable  party  not  joined, 
improper  binding  effect  on  plaintiff,  etc.,  are  each  and  all 
matters  for  local  law,  and  the  California  courts  are  the 
arbiters  thereof.  Procedural  due  process  does  not  require 
more  than  following  the  appropriate  rules  of  the  form,  and 
this  has  clearly  been  done  (Drazvdy  Investment  Company 
V.  Leonard  [C.  A.  5th,  1958],  261  F.  2d  228). 

B.     Civil   Rights. 

From  plaintiff's  opening  brief  it  appears  he  looks  to  his 
Second  Cause  of  Action  as  stating  a  claim  under  the  civil 
rights  act  [Applt's.  Op.  Br.  p.  13].  It  is  true  as  stated 
by  this  court  in  the  case  of  Agnezv  v.  City  of  Compton 
(C.  A.  9th,  1956),  239  F.  2d  226  [cited  Applt's.  Op.  Br. 
pp.  11,  13],  that  a  complaint  can  be  drawn  so  as  to  seek 
recovery  under  the  Constitution  and  laws  of  the  United 
States,  but  it  is  also  true  as  appears  from  that  case  that 
the  Complaint  must  state  facts  as  well  as  conclusionary 
allegations.  The  case  of  Grubbs  v.  Slater  (D.  C.  W.  D., 
Ky.,  1955),  144  Fed.  Supp.  554,  cited  supra,  page  8,  is 
most  apposite.    In  that  case  plaintiff  filed  a  petition  nam- 
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ing  as  defendants  certain  private  individuals,  private  news- 
paper corporations  together  with  the  attorneys  for  said 
corporations,  judges  in  prior  civil  actions  between  plaintiff 
and  said  corporations  and  the  court  clerk.  The  petition 
charged  that  in  prior  civil  actions,  pursuant  to  conspiracy, 
null  and  void  judgments  were  entered  against  him.  Plain- 
tiff proposed  to  show  how  these  individuals  had  conspired 
to  cause  the  courts  to  deny  him  his  rights  under  the  law. 
The  court  discussed  the  allegations  and  the  applicable  law 
carefully  and  at  considerable  length.  It  pointed  out  that 
the  corporation's  attorneys'  acts  were  not  the  acts  of  the 
state  and  that,  therefore,  no  federal  questions  arose  under 
the  due  process  clause  in  that  respect.  It  then  showed  that 
the  state  of  the  law  conferred  immunity  on  the  judicial 
officers.  It  concluded  by  showing  that  the  corporations 
were  not  clothed  with  state  power  and  that,  therefore, 
their  alleged  wrongful  acts  were  private  wrongs.  Among 
the  more  pertinent  language  was  the  following: 

"In  the  case  of  Mof fett  v.  Commerce  Trust  Com- 
pany, 8  Cir.,  187  F.  2d  242,  248,  the  Court  said: 

"Plaintiff's  allegations  that  the  decisions  of  the 
various  State  courts  in  litigation  in  which  she  was  in- 
volved were  void  or  arbitrarily  or  willfully  made 
merely  expresses  an  opinion  not  uncommon  among 
defeated  litigants,  and,  as  appears  from  the  face  of 
the  complaint,  not  entertained  by  the  State  Supreme 
Courts  which  reviewed  the  judgments.  The  charge 
that  the  State  Court  judgments  were  intentionally  and 
purposefully  against  plaintiff,  aside  from  the  fact  that 
the  language  used  would  apply  equally  as  well  to  the 
decision  of  any  court,  right  or  wrong,  adds  nothing  to 
the  force  or  effect  of  the  complaint."  (144  Fed.  Supp. 
561.) 
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"[1,  2]  Federal  Courts  take  judicial  knowledge  of 
the  decisions  of  all  Courts  (State  and  Federal  but  not 
foreign)  and  of  the  facts  that  limit  each  decision. 
Armstrong  v.  Alliance  Trust  Company,  5  Cir.,  126 
F.  2d  164.  Therefore,  the  Court  takes  judicial  knowl- 
edge and  notice  of  the  cases  in  the  Kentucky  Court 
of  Appeals.  The  first  case  is  Grubbs  v.  Slater,  Ky., 
266  S.  W.  2d  85.  The  second  case  is  that  of  Grubbs 
V.  Slater  &  Gilroy,  Inc.,  Ky.,  267  S.  W.  2d  754." 
(144  Fed.  Supp.  562.) 

''[5]  It  was  said  by  Judge  McAllister  in  McShane 
V.  Moldovan,  6  Cir.,  172  F.  2d  1016,  referring  with 
approval  to  the  case  of  Botonne  v.  Lindsley,  supra, 
that  it  was  doubtful  that  a  judge  acting  in  his  offi- 
cial capacity  even  in  concert  with  officers  of  his 
court  acts  under  color  of  state  law  in  the  trial  of  a 
case  between  private  parties,  thereby  distinguishing 
Botonne  v.  Lindsley  with  McShane  v.  Moldovan,  the 
latter  being  a  case  arising  out  of  criminal  prosecu- 
tion and  he  continued  to  say  that  in  a  civil  action 
where  plaintiff  claimed  a  deprivation  of  due  process 
and  equal  protection  of  the  law  in  a  state  trial  court 
he  had  no  just  complaint  where  the  case  was  appealed 
to  the  State  Supreme  Court  and  the  judgment  of  the 
lower  court  is  affirmed.  That  circumstance  is  true 
in  the  case  at  bar."    (144  Fed.  Supp.  564.) 

In  substance  the  above  case  is  analogous  to  ours.  In 
both  a  conspiracy  was  charged  and  the  wrongs  alleged 
committed  were  supposedly  improper  state  court  decisions. 
There  is  an  absence  of  specification  in  the  Amended  Com- 
plaint of  any  acts  or  facts  on  the  part  of  the  private  indi- 
viduals sought  to  be  joined  w^hich  impeded  or  impaired 
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state  court  justice.  Those  allegations  attempting  to  make 
this  facet  of  plaintiff's  case  show  no  more  than  that  the 
parties  concerned  were  involved  in  judicial  proceedings 
and  represented  their  own  interests.  There  is  nothing  to 
show  that  prejudice,  bias  or  denial  of  right  occurred  as  to 
the  plaintiff,  save  the  fact  that  he  has,  by  relitigating  the 
same  issues  in  a  series  of  cases,  compiled  a  heavy  score  of 
decisions  against  his  position. 

We  submit  the  Civil  Rights  Act  is  not  properly  invoked 
by  plaintiff,  and  is  an  attempt  to  give  color  to  federal 
jurisdiction  where  the  matters  complained  of  are  clearly 
within  the  province  of  the  state. 

We  have  no  quarrel  with  the  numerous  cases  cited  by 
plaintiff  in  his  opening  brief,  but  we  do  not  believe  that 
they  take  away  from  or  impair  the  authorities  and  princi- 
ples stated  herein.  On  the  contrary,  the  very  cases  cited 
by  plaintiff  substantiate  the  views  stated  in  this  brief. 

In  particular,  plaintiff  relies  on  Shelley  v.  Kraemer 
(1948),  334  U.  S.  1  [cited  Applt's.  Op.  Br.  p.  11].  This 
case  involved  the  propriety  of  a  state  court  judgment  en- 
forcing the  racial  provisions  of  restrictive  covenants  en- 
tered into  by  property  owners.  The  state  court  judgment 
in  effect  gave  state  sanction  to  discrimination  against 
Negroes  on  account  of  their  race.  Accordingly,  such  state 
action  was  in  conflict  with  the  equal  protection  and  other 
clauses  of  the  Federal  Constitution.  Such  is  not  the  case 
nor  alleged  to  be  the  case  here.  The  decision  arose  on 
certiorari.  In  our  case,  original  review  is  sought  in  the 
Federal  District  Court,  and  there  are  no  allegations  going 
to  the  class  effect  of  the  state  court  action. 

Griffin  V.  Griffin  (1946),  327  U.  S.  220  [cited  Applt's. 
Op.  Br.  p.   11],  holds  that  the  jurisdictional  basis  of  a 
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state  court  judgment  can  be  re-examined  when  it  is  sought 
to  give  that  judgment  effect  by  suit  in  the  federal  court. 
The  action  involved  the  Full  Faith  and  Credit  clause  of 
the  Constitution.  That  clause  is  not  involved  in  our  case. 
No  one  is  attempting  to  enforce  these  state  court  judg- 
ments in  the  present  action. 

Plaintiff  apparently  relies  on  Agnew  v.  City  of  Compton 
(C.  A.  9th,  1956),  239  F.  2d  226.  This  case  does  not  aid 
plaintiff.  Despite  the  general  statement  therein  that  a 
complaint  could  be  drawn  under  the  Federal  Civil  Rights 
Act,  the  case  points  out  that  stating  a  common  law  cause 
of  action  for  false  arrest  or  false  imprisonment  does  not 
bring  the  matter  within  federal  jurisdiction  unless  there 
are  further  allegations  that  the  purpose  of  the  arrest  was 
to  discriminate  between  persons  or  classes  of  persons.  The 
case  points  out  that  a  general  allegation  that  an  arrest  or 
other  action  is  for  the  purpose  of  denying  plaintiff  his 
rights,  privileges  and  immunities  under  the  Constitution  is 
not  sufficient  unless  supported  by  the  complaint  as  a  whole. 
We  urge  the  court  that  the  complaint  as  a  whole  does 
not  state  facts  supporting  that  sort  of  allegation  in  our 
case.  The  Agnew  case  is  further  restrictive  in  showing 
that  a  federal  question  must  first  be  presented  (i.e.,  juris- 
diction acquired)  before  the  declaratory  judgments  act, 
28  U.  S.  C.  A.,  Section  2201  et  seq.  [rehed  on  Applt's. 
Op.  Br.  pp.  3  and  9  as  a  jurisdictional  basis]  comes  into 
play. 

We  note  that  those  cases  collected  in  his  opening  brief 
at  pages  13  and  14  under  point  IV(B)  are  cited  to  sup- 
port plaintiff's  most  palatable  contention.  Although  the 
cases,  broadly  speaking,  support  the  point  there  made,  they 
do  not  support  the  application  of  that  rule  to  the  Amended 
Complaint.     Davis  v.  Turner  (C.  A,  5th,  1952),  197  F. 
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2d  847,  involves  an  improper  arrest  by  a  sheriff,  not  judi- 
cial action  by  a  court.  Further,  there  are  factual  allega- 
tions of  physical  violence  causing  physical  damage  as  op- 
posed here  to  the  normal  product  of  a  judiciary,  to  wit: 
the  decision  of  cases — decisions  which  have,  in  instances, 
been  carried  to  the  Supreme  Court  of  the  United  States 
and  certiorari  there  denied.  Condra  v.  Leslie  &  Clay  Coal 
Co.  (D.  C.  E.  D.,  Ky.,  1952),  was  a  case  involving  strikers 
and  their  right  as  a  group  to  be  protected  from  illegal 
company  action.  It  is  not  in  point  here.  Baldwin  v. 
Morgan  (C.  A.  5th,  1958),  251  F.  2d  780,  was  a  class 
action  by  Negros  and  again,  is  not  in  point  here.  The 
opinion  as  reported  in  Stinnet  v.  Mills  (C.  A.  10th,  1958), 
259  F.  2d  272,  cryptically  states  the  judgment  is  reversed 
as  to  costs  without  written  opinion.  Nothing  is  said  re- 
garding the  case  in  chief. 

The  remainder  of  the  cases  cited  by  plaintiff  do  not,  in 
our  opinion,  affect  the  merits  of  the  jurisdictional  ques- 
tion. We  would  point  out  that,  although  the  merits  of  the 
Amended  Complaint  are  not  to  be  determined  in  this  ap- 
peal, the  merit  of  the  same  as  to  raising  a  federal  question 
must  be  so  determined  since  diversity  of  citizenship  is  ad- 
mittedly not  present.  The  existence  of  a  federal  question 
under  the  factual  allegations  of  the  Amended  Complaint 
becomes  a  necessity  if  the  lower  court  is  to  have  had  juris- 
diction. 
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VI. 
The  Federal  District  Court's  Power  to  Enjoin  Cali- 
fornia Courts  Depends  Upon  a  Jurisdictional  Base 
for  the  Main  Action  Plus  an  Exercise  of  Its  Dis- 
cretion in  That  Regard. 

The  heading  explains  itself  in  that  either  a  preliminary 
or  final  injunction  would  be  logically  and  legally  impossible 
unless  there  were  proceedings  pending  which  the  injunction 
would  assist.  Thus,  unless  the  other  causes  of  action  con- 
ferred jurisdiction  on  the  lower  court,  it  would  be  futile 
for  plaintiff  to  press  for  recognition  of  his  Fifth  Cause  of 
Action.  We  have  already  discussed  the  substance  of  those 
other  causes  of  action  and  stated  our  conclusion  that  they 
are  insufficient  for  jurisdictional  purposes. 

Additionally,  we  point  up  the  reluctance  of  federal  courts 
to  issue  injunctions  directed  against  state  courts  particu- 
larly where,  as  here,  the  entire  subject  matter  of  the  fed- 
eral action  has  been  gone  into  time  and  time  again  in  the 
state  court.  Principles  of  comity  and  economy  show  the 
felicitous  nature  of  this  rule.  The  case  of  Sexton  v. 
Barry  (C.  A.  6th,  1956),  233  F.  2d  220,  224-226,  sup- 
ports this  rationale. 

VII. 
The  Habeas  Corpus  Proceedings  Having  Been  Carried 
to  United  States  Supreme  Court  No  Longer  Fall 
Within  the  Jurisdictional  Ambit  of  the  Federal 
District  Court. 

Judicial  records  open  to  and  before  this  court  show  that 
Stafford  has  pursued  his  remedy  for  alleged  invasion  of 
his  constitutional  rights  by  virtue  of  the  California  con- 
tempt judgment  and  denial  of  his  petition  for  Writ  of 
Habeas  Corpus  up  to  the  United  States  Supreme  Court 
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which  has  denied  him  certiorari.  If  a  proper  federal  ques- 
tion had  appeared  it  may  be  assumed  said  court  would  have 
given  Stafford  relief.  (See  In  re  Stafford,  160  Cal.  App. 
2d  110,  324  P.  2d  967,  cert.  den.  358  U.  S.  913,  942,  and 
allied  litigation  in  the  Department  of  Public  Works  cases, 
listed  supra  as  numbers  7,  8,  9,  and  10,  pages  9-10. 

Further  the  Amended  Complaint  on  its  face  shows  that 
procedural  due  process  was  accorded  plaintiff  as  to  his 
petition  for  habeas  corpus  [Amended  Complaint,  Pars. 
XXXXI-XXXXVI,  T.  R.  pp.  50-52]  and  the  supposed 
questions  raised  by  prior  proceedings  were  not  within  the 
scope  of  that  proceeding  {In  re  Stafford,  referred  to 
above;  Geach  v.  Olsen  [C.  A.  7th,  1954],  211  F.  2d  682, 
684). 

Aside  from  the  foregoing,  the  regularity  of  the  con- 
tempt judgment  and  the  denial  of  the  petition  for  habeas 
corpus  is  beyond  cavil  based  on  the  frequency  of  plain- 
tiff's reiteration  of  the  same  contentions  to  California 
courts  after  receiving  appropriate  warning  to  desist 
(Schemaitis  v.  Reid  [C.  A.  7th,  1944],  193  F.  2d  119, 
120).  See  opinion  of  Shinn  for  the  California  District 
Court  of  Appeals  in  Coburg  Oil  Co.  v.  Russell,  136  Cal. 
App.  2d  165,  168  (hearing  denied  CaHfornia  Supreme 
Court)  where  in  it  was  said: 

"We  may  observe,  however,  that  it  would  seem  to 
be  in  order  for  the  trial  courts  to  place  Mr.  Stafford 
under  appropriate  restraint  and  thus  cause  him  to 
divert  his  energies  into  some  profitable  channels." 
(136  Cal.  App.  2d  168.) 
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VIII. 
Conclusion. 

We  submit  that  plaintiff  has  failed  to  allege  sufficient 
facts  in  his  Amended  Complaint  to  confer  jurisdiction  on 
the  lower  court.  The  protracted  litigation  summarized  by 
case  citation,  supra,  pages  8-10,  is  evidence  of  the  care 
and  consideration  plaintiff  has  received  from  the  Califor- 
nia courts.  In  an  ordered  society  one  need  not  agree  with 
judicial  decisions  but  one  must  be  willing  to  abide  by  them. 
Plaintiff  has  misunderstood  the  extent  of  his  civil  rights 
as  guaranteed  by  federal  legislation  when  he  assumes  that 
they  present  here  a  basis  for  review  of  the  considered  ac- 
tion of  Cahfornia  courts.  Without  disrespect  to  the  sin- 
cerity of  plaintiff's  feelings,  we  suggest  that  he  has  had 
his  day  in  court. 

Respectfully  submitted, 

Harold  W.  Kennedy, 
County  Counsel, 

Edward  A.  Nugent, 

Deputy  County  Counsel, 

By  Edward  A.  Nugent, 
Deputy  County  Counsel, 

Attorneys  for  Defendants  and  Appellees. 
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Attorneys  for  Appelles. 


In  the  United  States  District  Court.,  Northern 
District  of  California,  Southern  Division 

Civil  Action  No.  35332 

PATRIARCA  MFG.,  INC.,  a  corporation,  DOME- 
NICO  PATRIARCA,  an  individual,  and  DON- 
ALD A.  CAMERON,  an  individual. 

Plaintiffs, 

vs. 

MELVIN  SOSNICK,  MARVIN  SOSNICK,  and 
PETER  SOSNICK,  a  copai-tnership  doing 
business  as  MELVIN  SOSNICK  CO.,  and 
MELVIN  SOSNICK,  MARVIN  SOSNICK 
and  PETER  SOSNICK,  individuals. 

Defendants. 

AMENDED   COMPLAINT 

Comes  now  Patriarca  Mfg.  Inc.,  a  corporation, 
Domenico  Patriarca,  an  individual,  and  Donald  A. 
Cameron,  an  individual,  and  for  cause  of  action 
against  the  defendants,  Mehdn  Sosnick  Co.,  a  co- 
partnership, and  Melvin  Sosnick,  Marvin  Sosnick, 
and  Peter  Sosnick,  indi^dduals,  allege: 

I. 

That  plaintiff,  Patriarca  Mfg.,  Inc.,  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Rhode  Island,  and 
has  a  principal  place  of  business  in  the  City  of 
Providence,  State  of  Rhode  Island;  that  plaintiffs. 
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Domenico  Patriarca  and  Donald  A.  Cameron,  are 
indi^ddiials  and  residents  of  the  City  of  Cranston, 
State  of  Rhode  Island. 

II. 

That  plaintiffs  are  informed  and  believe  and  on 
information  and  belief  allege  that  defendant,  Mel- 
vin  Sosnick  Co.,  is  a  copartnership  consisting  of 
Melvin  Sosnick,  Marvin  Sosnick  and  Peter  Sosnick, 
and  has  its  principal  place  of  business  in  the  City 
and  County  of  San  Francisco,  State  of  California; 
within  the  jurisdiction  of  this  Court. 

III. 

That  plaintiffs  are  informed  and  believe  and  on 
information  and  belief  allege  that  defendants,  Mel- 
vin Sosnick,  Marvin  Sosnick  and  Peter  Sosnick  are 
individuals,  citizens  of  the  State  of  California,  and 
have  a  place  of  business  in  the  City  and  Coimty  of 
San  Francisco,  State  of  California,  within  the  juris- 
diction of  this  Court. 

IV. 

That  this  Court  has  jurisdiction  of  this  action 
because  the  same  arises  under  the  Patent  Laws  of 
the  United  States. 

V. 

That  on  December  2,  1952,  Design  Letters  Patent 
of  the  United  States  No.  Des.  168,288,  entitled 
"Self-Servdce  Display  Container",  was  legally  and 
duly  issued  to  Donald  A.  Cameron  and  that  by  as- 
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signment  of  said  Design  Letters  Patent,  plaintiff, 
Domenico  Patriarca,  is  now  and  has  been,  at  all 
times  mentioned  herein,  the  owner  of  an  undivided 
one-half  interest  in,  to  and  under  said  Design  Let- 
ters Patent  of  the  United  States;  that  plaintiffs, 
Domenico  Patriarca  and  Donald  A.  Cameron,  are 
now  and  have  been,  at  all  times  mentioned  herein, 
the  owners  of  the  entire  interest  in,  to  and  under 
said  Design  Letters  Patent  of  the  United  States; 
that  plaintiff,  Patriarca  Mfg.,  Inc.,  by  virtue  of  an 
agreement  in  writing,  became  the  exclusive  licensee 
to  manufacture,  use  and  sell  the  invention  of  said 
Design  Letters  Patent  No.  Des.  168,288. 

VI. 

That  on  February  21,  1956,  Letters  Patent  of 
the  United  States  No.  2,735,739,  entitled  "Self- 
Server  Display  Cabinet",  was  legally  and  duly  is- 
sued to  Domenico  Patriarca  and  that  said  Domenico 
Patriarca  is  the  owner  of  said  Letters  Patent;  that 
plaintiff,  Patriarca  Mfg.,  Inc.,  by  an  agreement 
in  writing  became  the  exclusive  licensee  to  manu- 
facture, use  and  sell  the  invention  of  said  Letters 
Patent  of  the  United  States  No.  2,735,739. 

VII. 

That  plaintiffs  allege  that  prior  to  the  filing  of 
the  complaint  herein  and  within  six  (6)  years  last 
within  the  jurisdiction  of  this  Couri,  at  San  Fran- 
cisco, California,  and  elsewhere,  the  said  defend- 
ants, and  each  of  them,  infringed  said  Design  Let- 
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ters  Patent  No.  Des.  168,288  and  Letters  Patent 
No.  2,735,739  by  manufacturing  and  selling  and 
offeiTng  to  manufacture  and  sell  or  using  or  caus- 
ing to  be  used  devices  which  embody  the  inven- 
tions claimed  in  said  Design  Letters  Patent  No. 
Des.  168,288  and  Letters  Patent  No.  2,735,739. 

VIII. 

That  plaintiffs  are  informed  and  believe  and  on 
information  and  belief  allege  that  the  defendants, 
and  each  of  them,  have  derived  unlawful  gains  and 
profits  from  the  said  infringing  acts  which  plain- 
tiffs would  otherwise  have  received  but  for  such 
infringement  by  defendants,  and  said  infringement 
by  defendants  has  caused  plaintiffs  large  damages 
and  irreparable  injury  and  will  continue  so  to  do 
unless  enjoined  by  this  Court. 

IX. 

That  defendants,  and  each  of  them,  have  had 
direct  notice  of  said  patents  and  were  notified  to 
desist  from  infringement  thereof,  but  refused  so 
to  do  and  continue  their  said  infringement. 

X. 

That  plaintiffs  are  informed  and  believe  and  on 
information  and  belief  allege  that  the  infringement 
of  plaintiffs'  said  patents  by  said  defendants  was 
done  knowingly  and  in  wanton  and  deliberate  dis- 
regard of  plamtiffs'  rights  thereunder. 
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XI. 

That  plaintiffs  have  been  damaged  by  the  infring- 
ing acts  of  defendants  in  an  amount  of  at  least 
Ten  Thousand  Dollars  ($10,000.00). 

Wherefore  Plaintiffs  Pray: 

1.  For  a  preliminary  and  a  permanent  injunc- 
tion restraining  the  defendants,  and  each  of  them, 
their  agents,  servants,  employees  and  those  in  priv- 
ity with  them,  or  any  of  them,  from  directly  or 
indirectly  making  or  causing  to  be  made,  selling 
or  causing  to  be  sold,  using  or  causing  to  be  used, 
or  offering  for  sale  the  devices  coming  within  the 
scope  of  Design  Letters  Patent  No.  Des.  168,288 
and  Letters  Patent  No.  2,735,739,  and  from  infring- 
ing upon  and  violating  the  plaintiffs'  rights  there- 
under in  any  manner  whatsoever. 

2.  For  an  accounting  of  damages  from  the  de- 
fendants for  the  infringement  of  said  Design  Let- 
ters Patent  No.  Des.  168,288  and  Letters  Patent 
No.  2,735,739  and  that  said  damages  be  trebled  in 
view  of  the  wanton  and  deliberate  character  of  the 
infrino:ement. 


•^to^ 


3.  That  plaintiffs  have  judgment  against  the  de- 
fendants for  reasonable  attorneys'  fees  incurred  by 
plaintiffs  in  this  action. 

4.  That  plaintiffs  have  judgment  against  the  de- 
fendants for  plaintiffs'  costs  and  disbursements 
herein  and  for  such  other  and  different  relief  as 
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this    Court   may   deem   meet   and    proper   in   the 
premises. 

PATRIARCA  MFG.,  INC., 
DOMENICO  PATRIARCA, 
DONALD  A.  CAMERON. 

MELLIN,  HANSCOM   &  HURSH, 
/s/  By  JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  September  4,  1956. 


In  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Di^asion 

Civil  Action  No.  35349 

PATRIARCA  MFG.,  INC.,  a  corporation,  DOME- 
NICO  PATRIARCA,  an  individual,  and  DON- 
ALD A.  CAMERON,  an  individual. 

Plaintiffs, 

vs. 

ALFRED  AUSTRUY,  an  individual,  FIRST 
DOE,  SECOND  DOE,  X  AND  Z  COM- 
PANY, a  corporation,  DOE  AND  ROE,  a 
copartnership,  and  BLACK  AND  WHITE 
COMPANY,    a    copartnership. 

Defendants. 

AMENDED  COMPLAINT 

Comes  now  Patriarca  Mfg.,  Inc.,  a  corporation, 
Domenico  Patriarca,  an  individual,  and  Donald  A. 
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Cameron,   an  indhddiial,   and  for  cause   of  action 
against  the  defendants  aboA^e  named,  allege: 

I. 

That  plaintiff,  Patriarca  Mfg.,  Inc.,  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Rhode  Island,  and 
has  a  principal  place  of  business  in  the  City  of 
Providence,  State  of  Rhode  Island;  that  plaintiffs 
Domenico  Patriarca  and  Donald  A.  Cameron,  are 
individuals  and  residents  of  the  City  of  Cranston, 
State  of  Rhode  Island. 

II. 

That  plaintiffs  are  informed  and  believe  and  on 
information  and  belief  allege  that  defendant,  Alfred 
Austruy,  an  indi^ddual,  is  a  citizen  of  the  State  of 
California,  and  has  a  place  of  business  in  the  City 
and  County  of  San  Francisco,  State  of  California, 
within  the  jurisdiction  of  this  Court. 

III. 

That  the  defendants,  First  Doe,  Second  Doe, 
X  and  Z  Company,  a  corporation.  Doe  and  Roe,  a 
coparinership,  and  Black  and  White  Company,  a 
coparinership,  are  designated  herein  by  fictitious 
names  for  the  reason  that  their  true  names  are 
unkno\ATi  to  plaintiffs,  and  plaintiffs  will,  upon  as- 
certaining their  true  names  or  the  true  names  of 
any  of  them,  substitute  the  same  for  said  fictitious 
names  by  proper  amendment  or  amendments  to  the 
complaint. 
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IV. 

That  this  Court  has  jurisdiction  of  this  action 
because  the  same  arises  under  the  Patent  Laws  of 
the  United  States. 

V. 

That  on  December  2,  1952,  Design  Letters  Pat- 
ent of  the  United  States  No.  Des.  168,288,  entitled 
"Self-Ser^dce  Display  Container",  was  legally  and 
duly  issued  to  Donald  A.  Cameron  and  that  by  as- 
signment of  said  Design  Letters  Patent,  plaintiff, 
Domenico  Patriarca,  is  now  and  has  been,  at  all 
times  mentioned  herein,  the  owner  of  an  undivided 
one-half  interest  in,  to  and  imder  said  Design  Let- 
ters Patent  of  the  United  States;  that  plaintiffs, 
Domenico  Patriarca  and  Donald  A.  Cameron,  are 
now  and  have  been,  at  all  times  mentioned  herein, 
the  o^vners  of  the  entire  interest  in,  to  and  under 
said  Design  Letters  Patent  of  the  United  States; 
that  plaintiff,  Patriarca  Mfg.,  Inc.,  by  viriue  of 
an  agreement  in  writing,  became  the  exclusive 
licensee  to  manufacture,  use  and  sell  the  invention 
of  said  Design  Letters  Patent  No.  Des.  168,288. 

VI. 

That  on  Februars^  21,  1956,  Letters  Patent  of 
the  United  States  No.  2,735,739,  entitled  "Self- 
Server  Disx)lay  Cabinet",  was  legally  and  duly  is- 
sued to  Domenico  Patriarca  and  that  said  Dome- 
nico Patriarca  is  the  owner  of  said  Letters  Patent; 
that  plaintiff,  Patriarca  Mfg.,  Inc.,  by  an  agree- 
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ment  in  writing,  became  the  exclusive  licensee  to 
manufacture,  use  and  sell  the  invention  of  said 
Letters  Patent  of  the  United  States  No.  2,735,739. 

VII. 

That  plaintiffs  allege  that  prior  to  the  filing  of 
the  complaint  herein  and  within  six  (6)  years  last 
past  within  the  jurisdiction  of  this  Court  at  San 
Francisco,  California,  and  elsewhere,  the  said  de- 
fendants infringed  said  Design  Letters  Patent  No. 
Des.  168,288  and  Letters  Patent  No.  2,735,739  by 
using  or  causing  to  be  used  devices  which  embody 
the  inventions  claimed  in  said  Design  Letters  Pat- 
ent No.  Des.  168,288  and  Letters  Patent  No. 
2,735,739. 

VIII. 

That  plaintiffs  are  informed  and  believe  and  on 
infonnation  and  belief  allege  that  the  defendants 
have  derived  unlawful  gains  and  profits  from  the 
said  infringing  acts  which  plaintiffs  would  other- 
wise have  received  but  for  such  infringement  by 
defendants,  and  said  infringement  by  defendants 
has  caused  plaintiffs  large  damages  and  irreparable 
injury  and  will  continue  so  to  do  imless  enjoined 
by  this  Court. 

IX. 

That  defendants  have  had  direct  notice  of  said 
patents  and  were  notified  to  desist  from  infringe- 
ment thereof,  but  refused  so  to  do  and  continue 
their  said  infringement. 
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X. 

That  plaintiffs  are  informed  and  believe  and  on 
inf onnation  and  belief  allege  that  the  infringement 
of  plaintiffs'  said  patents  by  said  defendants  was 
done  knowingly  and  in  wanton  and  deliberate  dis- 
regard of  plaintiffs'  rights  thereunder. 

XI. 

That  plaintiffs  have  been  damaged  by  the  infring- 
ing acts  of  defendants  in  an  amount  imknown  by 
plaintiffs,  but  plaintiffs  ask  leave  to  amend  this 
Amended  Complaint  when  the  amount  of  damage 
has  been  determined. 

Wherefore  Plaintiffs  Pray: 

1.  For  a  preliminary  and  a  permanent  injunc- 
tion restraining  the  defendants,  and  each  of  them, 
their  agents,  servants,  employees  and  those  in  priv- 
ity with  them,  or  any  of  them,  from  directly  or 
indirectly  using  or  causing  to  be  used,  the  devices 
coming  within  the  scope  of  Design  Letters  Patent 
No.  Des.  168,288  and  Letters  Patent  No.  2,735,739, 
and  from  infiinging  upon  and  isolating  the  plain- 
tiffs' rights  thereimder  in  any  manner  whatsoever. 

2.  For  an  accounting  of  damages  from  the  de- 
fendants for  the  infringement  of  said  Design  Let- 
ters Patent  No.  Des.  168,288  and  Letters  Patent 
No.  2,735,739,  and  that  said  damages  be  trebled 
in  \dew  of  the  wanton  and  deliberate  character  of 
the  infringement. 
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3.  That  plaintiffs  have  judgment  against  the  de- 
fendants for  reasonable  attorneys'  fees  incurred  by 
plaintiffs  in  this  action. 

4.  That  plaintiffs  have  judgment  against  the  de- 
fendants for  plaintiffs'  costs  and  disbursements 
herein  and  for  such  other  and  different  relief  as 
this  Court  may  deem  meet  and  proper  in  the 
premises. 

PATRIARCA  MFG.,  INC., 
DOMENICO  PATRIARCA, 
DONALD  A.  CAMERON. 

MELLIN,  IIANSCOM  &  HURSH, 
/s/  By  JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  September  4,  1956. 


[Title  of  District  Court  and  Cause  No.  35332.] 

ANSWER 

T. 

Ansv^ering  paragraph  1  of  the  complaint,  defend- 
ant alleges  that  it  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  l^elief  as  to  the  truth 
of  the  allegations  contained  therein. 

II. 

Answering  paragraph  II  of  the  complaint,  de- 
fendant denies  that  Melvin  Sosnick  Company  is  a 
copartnership  consisting  of  Melvin  Sosnick,  Marvin 
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Sosnick  and  Peter  Sosnick,  but  does  admit  that 
MeTvin  Sosnick  Co.  is  a  copai-tnership  consisting 
of  Melvin  Sosnick,  Mai^dn  Sosnick,  Peter  Sosnick, 
Celia  Sosnick,  and  Eugene  Sosnick,  and  admits 
that  said  Melvin  Sosnick  Co.  has  its  principal  place 
of  business  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California. 

III. 

Answering  paragraph  3  of  the  complaint,  defend- 
ant admits  the  allegation  therein. 

IV. 

Defendant  admits  that  this  court  has  jurisdiction 
of  this  action  insofar  as  it  arises  under  the  Patent 
Laws  of  the  United  States. 

V. 

Answering  paragraph  V  of  the  complaint,  de- 
fendant admits  that  on  December  2,  1952,  Design 
Letters  Patent  of  the  United  States,  No.  168,288, 
issued  to  D.  A.  Cameron,  but  denies  that  said  pat- 
ent was  legally  and  duly  issued  and,  further,  an- 
swers that  it  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegation  of 
ownership  of  said  Design  Patent. 

YI. 

Answering  paragraph  VI,  defendant  admits  that 
on  February  21,  1956,  Letters  Patent  of  the  United 
States  No.  2,735,739,  issued  to  Domenico  Patriarca, 
but  denies  that  said  patent  was  legally  and  duly 
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issued  and,  further,  answers  that  it  is  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  allegation  of  ownership  of  said  patent. 

VII. 

Answering  paragraph  VII  of  the  complaint,  de- 
fendant alleges  that  it  has  not  infringed  the  patents 
in  suit,  nor  either  of  them,  and  is  not  liable  for 
infringement  thereof,  and  that  said  patents  are  not 
enforceable  against  him.  As  a  further  answer,  de- 
fendant states  that  plaintiff  has  not  designated 
wherein  defendant  is  alleged  to  have  infringed 
either  of  the  mentioned  patents  purportedly  owned 
by  plaintiff. 

VIII. 

Answering  paragraph  VIII  of  the  complaint,  de- 
fendant denies  each  and  eveiy  allegation  therein. 

IX. 

Answering  paragraph  IX  of  the  complaint,  the 
defendants  admit  that  notice  of  infringement  has 
been  received  from  the  plaintiff,  but  denies  that 
defendant  has  ever  infringed  said  patents. 

X. 

Answering  paragraph  X  of  the  complaint,  the 
defendants  deny  each  and  every  allegation  therein. 

XI. 

Answering  paragraph  XI  of  the  complaint,  de- 
fendant denies  each  and  every  allegation  contained 
therein. 
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xn. 

Defendant  alleges  that  each  of  the  claims  of  the 
patents  in  suit  is  invalid  and  wholly  void  on  each 
and  every  one  of  the  following  grounds: 
(a)  United  States  Letters  Patent: 
984,006  Kade 
2,544,975  Berger 
2,432,736  Elkins 
2,118,213  Malott 
1,721,132  Orthwine 
1,782,819  Hansen 
1,934,834  Voigt 
2,503,419  Secunde 

542,475  Hoare 
2,430,124  Johnson 
2,067,118  Case 

635,191  Sanger 
1,452,242  Jensen 
1,106,543  Burnham  et  al. 
2,303,098  Waldo. 
D-111,868  Tyler 
D-145,834  Chase 
D-154,674  Grochenour,  Jr. 
2,056,311  Pavlick. 
British  Letters  Patent:  525,916/40  Sleigh. 
Italian  Letters  Patent:  459,257/50  Taina. 
Publication:   Tyler,   "Welded   Steel    Commercial 
Refrigerators",    copyright    1948,    page    38,    Model 
R8X. 

Prior    Public    Uses    and    Sales:    By    Rubinfeld 
Showcase  Co.,  Los  Angeles,  California. 
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Defendant  is  continuing  an  investigation  of  pi^or 
patents,  prior  publications  and  prior  public  uses 
and  sales  and  prays  leave  to  amend  its  answer  to 
include  additional  defenses  when  the  same  are 
ascertained. 

(b)  The  alleged  inventions  and  each  of  them 
were  patented  or  described  in  a  printed  publica- 
tion in  this  or  a  foreign  country  or  in  public  use 
or  on  sale  in  this  country  more  than  one  year  prior 
to  the  date  of  the  applications  for  patents  in  the 
United  States.  The  list  of  patents,  publications  and 
prior  public  uses  and  sales  in  paragraph  XII (a), 
above,  is  incorporated  herein  by  reference. 

(c)  Each  of  the  applicants  abandoned  his  alleged 
invention. 

(d)  The  alleged  invention  and  each  of  them  were 
described  in  a  patent  or  patents  granted  on  an  ap- 
plication for  patent  hj  another  filed  in  the  United 
States  before  the  alleged  invention  thereof  by  the 
applicants  for  patents.  The  list  of  patents  in  para- 
graph X(a),  above,  is  incorporated  herein  by  ref- 
erence. ' 

(e)  Neither  of  the  applicants  did  himself  invent 
the  subject  matter  sought  to  be  patented. 

(f)  As  to  each  of  the  patents,  the  invention 
therein  was  made  before  the  applicant's  invention 
by  another  who  had  not  abandoned,  suppressed,  or 
concealed  it.  The  list  of  patents,  publications  and 
prior  public  uses  in  paragraph  XII (a),  above,  is 
incorporated  herein  by  reference. 
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(g)  The  differences  between  the  subject  matter 
of  the  alleged  inventions  patented  and  the  prior  art 
are  such  that  the  subject  matter  as  a  whole  would 
have  been  obvious  at  the  time  the  alleged  invention 
was  made  to  a  person  having  ordinary  skill  in  the 
art  to  which  such  subject  matter  pertains. 

XIII. 

As  a  further  defense,  defendant  alleges  that  this 
suit  is  not  a  bona  fide  attempt  to  enforce  patents 
under  the  Patent  Laws  of  the  United  States,  but 
is  a  frivolous  and  vexacious  suit  brought  only  to 
harrass  the  defendant  and  its  customers  and  to 
damage  the  reputation  and  business  of  the  de- 
fendant. 

XIV. 

Defendants  are  informed  and  believe  and  there- 
fore on  such  information  and  belief,  allege,  that 
the  patents  in  suit,  and  each  of  them,  are  invalid 
and  void  because  the  claims  thereof  are  not  patent- 
ably  distinct  from  each  other. 

XV. 

Defendant  further  alleges  upon  information  and 
belief  that  said  patents  are  unenforceable  on  the 
grounds  of  misuse  of  the  patent  grant.  Plaintiff 
is  illegally  attempting  to  control  the  sale  of  an 
unpatented  commodity  which  is  in  the  public  do- 
main, by  means  of  said  patents,  thereby  rendering 
said  patents  unenforceable. 
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XVI. 

Defendant  further  alleges  upon  information  and 
belief  that  said  patents  are  unenforceable  and  in- 
valid on  the  grounds  of  double  patenting.  Plaintiff 
has  obtained  two  patents  covering  identical  subject 
matter. 

XVII. 

Defendant  pleads  any  other  facts  or  acts  made 
a  defense  under  Title  35,  U.  S.  Code. 

Wherefore,  Defendant  Prays: 

(A)  That  the  complaint  herein  be  dismissed  with 
prejudice; 

(B)  That  costs  be  awarded  to  the  defendant  and 
against  the  plaintiff; 

(C)  That  attorneys'  fees  be  awarded  to  the  de- 
fendant to  be  paid  by  the  plaintiff; 

(D)  Such  other  and  further  relief  as  to  the 
Court  may  be  deemed  just. 

Signed  at:  San  Francisco,  California.  Dated: 
April  19,  1956. 

DONALD  F.  FARBSTEIN, 
ECKHOFF  AND  SLICK, 
/s/  By  ROBERT  G.  SLICK, 

One  of  the  Attorneys  for 
Defendant. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :  Filed  April  19,  1956. 
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[Title  of  District  Court  and  Cause  No.  35349.] 

ANSWER 

I. 

Answering  paragraph  I  of  the  complaint,  defend- 
ant alleges  that  he  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegations  contained  therein. 

II. 

Answering  paragraph  II  of  the  complaint,  de- 
fendants admit  the  same. 

III. 

Answering  paragraph  III  of  the  complaint,  de- 
fendant alleges  that  he  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  therein. 

IV. 

Defendant  admits  that  this  court  has  jurisdiction 
of  this  action  insofar  as  it  arises  imder  the  Patent 
Laws  of  the  United  States. 

V. 

Answering  paragraph  V  of  the  complaint,  de- 
fendant admits  that  on  December  2,  1952,  Design 
Letters  Patent  of  the  United  States,  No.  168,288, 
issued  to  D.  A.  Cameron,  but  denies  that  said  pat- 
ent was  legally  and  duly  issued  and,  further,  an- 
swers that  it  is  without  knowledge  or  information 
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sufficient  to  fomi  a  belief  as  to  the  allegation  of 
ownership  of  said  Design  Patent. 

VI. 

Answering  paragraph  VI,  defendant  admits  that 
on  February  21,  1956,  Letters  Patent  of  the  United 
States,  No.  2,735,739,  issued  to  Domenico  Patriarca, 
l)ut  denies  that  said  patent  was  legally  and  duly 
issued  and,  further,  answers  that  it  is  without 
knowledge  or  information  sufficient  to  foiin  a  be- 
lief as  to  the  allegation  of  ownership  of  said  patent. 

VII. 

Answering  paragraph  VII  of  the  complaint,  de- 
fendant alleges  that  it  has  not  infringed  the  pat- 
ents in  suit,  nor  either  of  them,  and  is  not  liable 
for  infringement  thereof,  and  that  said  patents  are 
not  enforceable  against  him.  As  a  further  answer, 
defendant  states  that  plaintiff  has  not  designated 
wherein  defendant  is  alleged  to  have  infringed 
either  of  the  mentioned  patents  purportedly  owned 
by  plaintiff. 

VIII. 

Answering  paragraph  VIII  of  the  complaint,  de- 
fendant denies  each  and  every  allegation  therein. 

IX. 

Answering  paragraph  IX  of  the  complaint,  the 
defendants  admit  that  notice  of  infringement  has 
been  received  from  the  plaintiff,  but  denies  that 
defendant  has  ever  infringed  said  patents. 


22  Patriarca  Mfg.  Inc.,  et  al.,  vs. 

X. 

Answering  paragraph  X  of  the  complaint,  the 
defendants  deny  each  and  every  allegation  therein. 

XI. 

Answering  paragraph  XI  of  the  complaint,  de- 
fendant denies  each  and  every  allegation  contained 
therein. 

XII. 

Defendant  alleges  that  each  of  the  claims  of  the 
patents  in  suit  is  invalid  and  wholly  void  on  each 
and  every  one  of  the  following  grounds: 
(a)    United  States  Letters  Patent: 
984,006  Kade 
2,544,975  Berger 
2,432,736  Elkins 
2,118,213  Malott 
1,721,132  Orthwine 
1,782,819  Hansen 
1,934,834  Voigt 
2,503,419  Secunde 

542,475  Hoare 
2,430,124  Johnson 
2,067,118  Case 

635,191  Sanger 
1,452,242  Jensen 
1,106,543  Bumham  et  al. 
2,303,098  A¥aldo. 
D-111,868  Tyler 
D-145,834  Chase 
D-154,674  Gochenour,  Jr. 
2,056,311  Pavlick. 
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British  Letters  Patent:  525,916/40  Sleigh. 

Italian  Letters  Patent:  459,257/50  Taina. 

Publication:  Tyler,  "Welded  Steel  Commercial 
Refrigerators",  copyright  1948,  page  38,  Model 
R8X. 

Prior  Public  Uses  and  Sales:  By  Rubinfeld 
Showcase  Co.,  Los  Angeles,  California. 

Defendant  is  continuing  an  investigation  of  prior 
patents,  prior  publications  and  prior  public  uses 
and  sales  and  prays  leave  to  amend  its  answer  to 
include  additional  defenses  when  the  same  are 
ascertained. 

(b)  The  alleged  inventions  and  each  of  them 
were  patented  or  described  in  a  printed  publica- 
tion in  this  or  a  foreign  country  or  in  public  use 
or  on  sale  in  this  country  more  than  one  year  prior 
to  the  date  of  the  applications  for  patents  in  the 
United  States.  The  list  of  patents,  publications,  and 
prior  public  uses  and  sales  in  paragraph  XII (a), 
above,  is  incorporated  herein  by  reference. 

(c)  Each  of  the  applicants  abandoned  his  alleged 
invention. 

(d)  The  alleged  inventions  and  each  of  them 
were  described  in  a  patent  or  patents  granted  on 
an  application  for  patent  by  another  filed  in  the 
United  States  before  the  alleged  invention  thereof 
by  the  applicants  for  patents.  The  list  of  patents 
in  paragraph  X(a),  above,  is  incorporated  herein 
hy  reference. 
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(e)  Neither  of  the  api)licants  did  himself  invent 
the  subject  matter  sought  to  be  patented. 

(f)  As  to  each  of  the  patents,  the  invention 
therein  was  made  before  the  applicant's  invention 
by  another  who  had  not  abandoned,  suppressed,  or 
concealed  it.  The  list  of  patents,  publications,  and 
prior  public  uses  iu  paragraph  XII (a),  above,  is 
incorporated  herein  by  reference. 

(g)  The  differences  between  the  subject  matter 
of  the  alleged  inventions  patented  and  the  prior  art 
are  such  that  the  su]3Ject  matter  as  a  whole  would 
have  been  obvious  at  the  time  the  alleged  invention 
was  made  to  a  person  having  ordinary  skill  in  the 
art  to  which  such  subject  matter  pertains. 

XIII. 

As  a  further  defense,  defendant  alleges  that  this 
suit  is  not  a  bona  fide  attempt  to  enforce  patents 
under  the  Patent  Laws  of  the  United  States,  but 
is  a  frivolous  and  vexacious  suit  brought  only  to 
harrass  the  defendant  and  its  customers  and  to 
damage  the  reputation  and  business  of  the  de- 
fendant. 

XIV. 

Defendants  are  informed  and  believe  and  there- 
fore on  such  information  and  belief,  allege,  that  the 
patents  in  suit,  and  each  of  them,  are  invalid  and 
void  because  the  claims  thereof  are  not  patentably 
distinct  from  each  other. 
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XV. 

Defendant  further  alleges  upon  information  and 
belief  that  said  patents  are  unenforceable  on  the 
grounds  of  misuse  of  the  patent  grant.  Plaintiff  is 
illegally  attempting  to  control  the  sale  of  an  im- 
patented  commodity  which  is  in  the  public  domain, 
by  means  of  said  patents,  thereby  rendering  said 
patents  unenforceable. 

XVI. 

Defendant  further  alleges  upon  information  and 
belief  that  said  patents  are  unenforceable  and  in- 
valid on  the  grounds  of  double  patenting.  Plaintiff 
has  obtained  two  patents  covering  identical  subject 
matter. 

XVII. 

Defendant  pleads  any  other  facts  or  acts  made  a 
defense  under  Title  35,  U.  S.  Code. 

Wherefore,  Defendant  Prays : 

(a)  That  the  complaint  herein  be  dismissed  with 
prejudice. 

(b)  That  costs  be  awarded  to  the  defendant  and 
against  the  plaintiff; 

(c)  That  attorneys'  fees  be  awarded  to  the  de- 
fendant to  be  paid  by  the  plaintiff; 

(d)  Such  other  and  further  relief  as  to  the  Court 
may  be  deemed  just. 
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Signed    at:    San    Francisco,    California.     Dated 
April  19,  1956. 

DONALD  F.  FARBSTEIN, 
ECKHOFF  AND  SLICK, 
/s/  By  ROBERT  O.  SLICK, 

One  of  the  Attorneys  for 
Defendant. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  April  19,  1956. 


[Title  of  District  Court  and  Cause  No.  35332.] 

DEFENDANT'S  NOTICE  OF  ADDITIONAL 
DEFENSES 

Defendant  gives  to  plaintiff  the  following  notice 
of  additional  defenses  pursuant  to  U.  S.  Code,  Title 
35,  Section  282. 

In  addition  to  the  matters  pleaded  in  the  Answer 
as  invalidating  the  patents  in  suit,  defendant  will 
rely  upon  the  following: 

United  States  Patents^ — 

Des.    51-128  Willson  August  7,  1917 

Des.  119,508  Waddell  March  19,  1940 

Des.  122,189  Vaughn  August  27,  1940 

543,657  Rosenberg  July  30,  1895 

615,438  Driggs  December  6,  1898 

977,318  Leibe  et  al.  November  29,  1910 
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1,162,140  Dulgeroff  November  30,  1915 

1,205,040  Skall  November  14,  1916 

1,431,371  Chapman  October  10,  1922 

1,504,747  DeWitt  August  12,  1924 

1,617,799  Emamiel  et  al.      February  15,  1927 

1,713,620  Pauk  May  21,  1929 

2,575,643  Tamsen  November  20,  1951 

Prior  Uses  and  Sales^ — 

American   Showcase  and  Fixture   Co.,  Los  An- 
geles, California. 

Dated  at   San  Francisco,   California,   August  1, 
1956. 

DONALD  F.  FARBSTEIN, 
ECKHOFF  AND  SLICK, 
/s/  By  ROBERT  O.  SLICK, 

Attorneys  for  Defendants. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :  Filed  August  1,  1956. 


[Title  of  District  Court  and  Cause  No.  35332.] 

STIPULATION  RE  ANSWER 

It  is  hereby  stipulated,  hy  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
defendants'  answer  on  file  herein  to  the  original 
complaint  may  stand  as  and  for  the  answer  to  the 
Amended  Complaint  on  file  herein. 
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Dated:  September  7tii,  1956. 

MELLIN,  HANSCOM  &  HURSH, 
/s/  JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 
/s/  ROBERT  Ct.  slick, 

Attorney  for  Defendants. 

So  Ordered: 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :  Filed  September  10,  1956. 


[Title  of  District  Court  and  Cause  No.  35349.] 

STIPULATION  RE  ANSWER 

It  is  hereby  stipulated,  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
defendants^  answer  on  file  herein  to  the  original 
complaint  may  stand  as  and  for  the  answer  to  the 
Amended  Complaint  on  file  herein. 

Dated:  September  7th,  1956. 

MELLIN,  HANSCOM   &  HURSH, 
/s/  JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 
/s/  ROBERT  a.  SLICK, 
Attorney  for  Defendants. 

So  Ordered: 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :  Filed  September  10,  1956. 


Melvin  Sosnick,  et  at.  29 

In  the  United  States  District  Court,  NortheiTi 
District  of  Calif  oiiiia,  Southern  Division 

No.  35332 

PATRIARCA  MFG.,  INC.,  a  corporation,  et  al., 

Plaintiffs, 

vs. 

MELVIN    SOSNICK,   et  al.,  Defendants. 

No.  35349 

PATRIARCA  MFG.,  INC.,  a  corporation. 

Plaintiff, 

vs. 

ALFRED  AUSTRUY,  an  individual,  et  al.. 

Defendants. 

MEMORANDUM  FOR  JUDGMENT 

Plaintiff  owns  a  design  patent  (U.  S.  No.  Des. 
168,288,  the  Cameron)  and  a  utility  patent  (U.  S. 
No.  2,735,739,  the  Patriarca)  covering  a  self-service 
cigar  showcase;  defendant  Sosnick  has  sold  a  simi- 
lar cigar  showcase  which  is  alleged  to  infringe 
plaintiff's  patents,  and  defendant  Austruy  has  made 
use  of  a  similar  cigar  showcase  which  is  alleged 
to  infringe  plaintiff's  patents.  The  two  cases  have 
been  consolidated  for  trial  and  judgment  by  stipu- 
lation in  open  court.  Defendants  set  up  various 
defenses  including  lack  of  invention,  anticipation 
in  the  prior  art,  and  no  infringement. 
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Considering  first  the  validity  of  the  utility  pat- 
ent, the  Patriarca,  it  is  found  that  every  physical 
element  of  the  device  is  anticipated  by  the  prior 
art.  The  elements  of  the  Patriarca  showcase  are 
described  in  claims  3  and  4  of  the  utility  patent 
(which  are  the  sole  claims  of  the  patent  relied 
upon  here  hy  the  plaintiff),  somewhat  as  follows: 

The  display  cabinet  for  cigars  includes  a  base, 
side  walls,  a  rear  wall,  a  top,  a  lower  front  wall, 
and  an  upper  front  opening;  the  upper  front  open- 
ing is  covered  with  sliding  glass  doors  which  slant 
outward  from  top  to  bottom,  peniiitting  a  retail 
customer  to  slide  back  the  glass  doors  and  serve 
himself  from  the  selection  of  cigars  displayed  in- 
side. The  cigars  are  displayed  in  boxes  which  are 
placed  on  a  series  of  wooden  steps  behind  the  glass 
doors;  the  wooden  steps  also  serve  as  a  partition 
between  the  cigars  displayed  to  the  public  and  the 
back  portion  of  the  cabinet  which  houses  storage 
space  for  the  merchant's  stock  of  cigars,  as  well 
as  a  humidifier.  The  wooden  step  partition  is  per- 
forated, permitting  the  humidified  air  to  circulate 
among  the  cigars  displayed  as  well  as  those  stored 
behind  the  perforated  partition.  The  rear  wall  in- 
cludes sliding  doors  for  access  to  the  storage  area 
and  humidifier.  The  humidifier  is  elevated  above 
the  floor  of  the  cabinet  on  the  theoiy  that  better 
circulation  of  humidified  air  is  obtained  than  if 
the  humidifier  were  resting  on  the  base  or  floor  of 
the  cabinet. 

Two  photographs,  defendant's  exhibits  "K"  and 
"M",  which  are  hereby  incorporated  in  this  Memo- 
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randum  for  Judgment,  depict  a  cigar  showcase  that 
was  sold  in  Sail  Francisco  by  the  Royal  Showcase 
Company,  a  manufacturer  other  than  the  plaintiff, 
more  than  a  year  before  application  was  made  for 
the  Patriarca  patent.  Referring  to  that  example 
of  the  prior  art.  it  can  readily  be  seen  that  it  in- 
cludes a  base,  side  walls,  a  rear  wall,  a  top,  a  lower 
front  wall,  and  an  upper  front  opening  covered 
by  sliding  glass  doors  which  slant  outward  from 
top  to  bottom.  The  Royal  cigar  case  also  includes 
a  series  of  wooden  steps  for  displaying  cigar  boxes, 
a  storage  space  beind  the  wooden  steps  with  access 
at  the  rear  through  sliding  doors,  and  a  humidifier. 

The  wooden  step  partition  is  not  perforated  in 
this  particular  cigar  showcase,  but  expert  testi- 
mony produced  by  the  defendant  revealed  that  it 
has  been  common  practice  in  the  industry  to  venti- 
late the  risers  of  the  steps  in  that  general  type 
of  showcase  for  many  years  prior  to  the  Patriarca 
patent.  That  testimony  was  to  the  effect  that  the 
risers  had  been  ventilated  by  constructing  them  of 
grooved  or  perforated  wood  or  masonite,  or  ex- 
panded metal  which  would  provide  a  grillwork  for 
ventilation.  Furthermore,  during  the  course  of  the 
prosecution  of  the  Patriarca  Patent,  the  patent 
examiner  rejected  various  claims  of  the  inventor 
on  the  groimd  that  "The  provision  of  perforations 
where  desired  is  an  obvious  expedient  *  *  *" 

The  mere  fact  that  plaintiff's  device  makes  use 
of  a  humidifier  cannot  be  relied  upon  to  prove  in- 
vention, because,  as  the  evidence  revealed,  and  as 
the  patent  examiner  ruled,  "the  combination  of  a 
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*  *  *?> 


display  casing  and  a  humidifying  unit  is  old 
The  Royal  cigar  case,  too,  made  use  of  a  himiidi- 
fier  that  rested  on  the  floor  or  base  of  the  storage 
area.  It  is  the  raising  of  the  humidifier  off  the 
floor  of  the  storage  area  in  the  Patriarca  device 
that  is  claimed  to  constitute  invention.  Plaintiff 
produced  some  evidence  that  the  type  of  humidi- 
fier used  in  its  showcase,  a  forced  draft  unit,  func- 
tioned better  when  it  was  raised  off  the  floor  of 
the  showcase.  Defendants,  on  the  other  hand,  pro- 
duced expert  testimony  that  the  type  of  humidifier 
used  in  the  accused  device,  a  convection  humidi- 
fier, functioned  better  when  it  was  resting  on  the 
floor  of  the  showcase  rather  than  when  it  was 
raised  some  distance  above  the  floor. 

Therefore  it  is  clear  that  every  physical  element 
of  the  Patriarca  device  was  anticipated  in  similar 
showcases  that  were  in  common  use  in  the  indus- 
try, and  the  patent  is  relegated  to  the  status  of  a 
"combination  patent." 

Combination  patents  are  now  judged  by  a  more 
severe  test  than  formerly,  as  shown  by  the  discus- 
sion of  the  Court  of  Appeals  for  this  circuit  in 
Oriental  Foods,  Inc.  v.  Chun  King  Sales,  Inc.,  244 
F.  2d  909,  912  (9  Cir.  1957),  quoting  from  the 
landmark  case  of  Great  Atlantic  &  Pacific  Tea  Co. 
V.  Supemiarket  Equipment  Corp.,  340  U.S.  147, 
71  S.Ct.  127,  129: 

"Courts  should  scrutinize  combination  patent 
claims  with  a  care  proportioned  to  the  difficulty 
and  improbability  of  finding  invention  in  an  assem- 
bly of  old  elements.  The  function  of  a  patent  is  to 
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add  to  the  sum  of  useful  knowledge.  Patents  can- 
not be  sustained  when,  on  the  contrary,  their  ef- 
fect is  to  subtract  from  former  resources  freely 
available  to  skilled  artisans.  A  patent  for  a  com- 
bination which  only  unites  old  elements  with  no 
change  in  their  respective  functions,  such  as>  is  pre- 
sented here,  obviously  withdraws  what  already  is 
known  into  the  field  of  its  monopoly  and  dimin- 
ishes the  resources  available  to  skillful  men." 

The  Court  of  Appeals  also  adopted  the  follow- 
ing quotation  from  Consolidated  Trimming  Corp. 
V.  London,  239  F.  2d  33,  36  (D.C.  Cir.  1957) :  "A 
mere  advance  in  efficiency  and  utility  is  not  enough 
to  convert  a  non-inventive  aggregation  into  a  pat- 
enta})le  combination."  To  the  same  effect  see  Kwik- 
set  Locks  V.  Hilgren,  210  F.  2d  483  (9  Cir.  1954). 

Testing  the  validity  of  the  Patriarca  patent  by 
those  standards,  this  Couri  is  brought  inevitably 
to  the  conclusion  that  the  Patriarca  device  consti- 
tutes an  advance  in  efficiency  and  utility,  but  that 
the  mere  raising  of  the  humidifier  above  the  floor 
of  the  cabinet  did  not  require  the  exercise  of  in- 
ventive talent  beyond  the  powers  of  the  ordinary 
skilled  artisan  in  the  field  of  humidified  showcases. 

Therefore  it  is  the  opinion  and  conclusion  of 
this  Court  that  the  Patriarca  patent  is  invalid  for 
want  of  invention,  and  because  it  was  anticipated 
in  the  prior  art. 

Considering  now  the  Cameron  design  patent,  this 
Court  must  test  the  validity  of  that  patent  claim 
by  the  same  standards  as  are  applied  to  a  mechan- 
ical or  utility  patent.  In  discussing  the  standards 
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to  be  applied,  to  design  patents  the  Court  of  Ap- 
peals for  this  circuit  said  in  Majestic,  etc.  Co.  v. 
Westinghouse,  etc.  Co.,  276  Fed.  676,  678,  (9  Cir. 
1921) : 

"The  result  obtained  must  not  only  be  new,  as 
ill  utility  patents,  but  it  must  be  also  original,  *  *  * 
and,  furthermore,  it  must  be  ornamental.  This 
means  it  must  possess  the  elements  of  beauty  and 
attractiveness;  and  in  all  this  there  must  be  inven- 
tion of  design,  which  reaches  beyond  the  exercise 
of  mere  mechanical  skill." 

It  is  also  important  to  remember  in  connection 
with  the  Cameron  design  patent  that  its  validity 
cannot  be  bolstered  or  aided  by  a  consideration  of 
any  functional  improvements  or  advances  claimed 
in  the  Patriarca  mechanical  patent.  This  rule  was 
applied  in  Laskowitz  v.  Marie  Designer,  Inc.,  119 
F.  Supp.  541,  545,  (S.D.Cal.  1954):  "But  differ- 
ences in  function  and  in  methods  of  attaining  the 
function,  important  though  they  might  be  in  a 
different  type  of  patent,  have  no  significance  in 
a  design  patent."  And  at  page  549:  "Utility  does 
not  count  in  a  design  patent."  See  also  Rowley 
V.  Tresenberg,  37  F.  Supp.  90  (E.D.N. Y.)  aff'd. 
123  F.  2d  844  (2  Cir.),  to  the  effect  that  in  con- 
sidering the  question  of  infiTngement  of  a  design 
patent,  functional  features  are  excluded. 

It  is  simply  the  appearance  of  the  object  when 
it  is  viewed  as  a  whole  that  determines  whether 
or  not  the  design  is  patentable.  "The  design  must 
be  considered  by  the  impression  it  produces  as  a 
whole."   Sel-O-Rak   Corp.    v.   Henry   Hanger,    etc. 
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Corp.,  232  F.  2(i  176,  179  (5  Cir.  1956).  "A  design 
must  be  judged  from  its  appearance  as  a  whole 
*  *  *  *"  Application  of  Peet,  211  F.  2d  600,  601 
(C.C.P.A.  1954). 

The  appearance  of  the  Cameron  design  can  be 
seen  in  figures  1,  2  and  3  of  plaintiff's  exhibit 
No.  2,  which  is  hereby  incorporated  in  this  Memo- 
randum. Referring  again  to  the  Royal  cigar  show- 
case as  an  example  of  the  prior  art,  and  compar- 
ing plaintiif's  Cameron  design  when  viewed  as  a 
whole,  with  the  Royal  showcase  when  viewed  as  a 
whole,  the  similarity  is  so  great  and  the  differ- 
ences so  slight,  that  it  can  only  be  said  that  both 
designs  produce  the  same  impression  to  the  ob- 
server. This  Court  cannot  say  that  the  Cameron 
design  produces  a  new  impression  upon  the  eye 
when  it  is  compared  to  the  Royal  showcase;  "The 
combination  of  old  forms  to  produce  a  new  and 
ornamental  design  is  not  patentable  unless  the  new 
design  produces  a  new  impression  upon  the  eye." 
Forestek  Plating  &  Mfg.  Co.  v.  Knapp-Monarch 
Co.,  106  F.  2d  554,  559  (6  Cir.  1939). 

The  Cameron  design  strongly  resembles  the  prior 
art  in  general  appearance  and  central  theme,  and 
as  the  court  ruled  in  Western  Auto  Supply  Co. 
V.  American-National  Co.,  114  F.  2d  711,  712  (6 
Cir.  1940)  :  "When  the  idea  is  adapted  or  derived 
by  analogy  from  prior  usage,  or  when  it  is  em- 
bodied in  a  design  resembling  the  prior  art  in 
general  appearance  or  central  theme,  there  is  no 
patentable  invention."  The  plaintiff's  design  is  a 
particularly    streamlined,    well    proportioned    and 
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harmonious  arrangement  of  the  elements  of  the 
general  tyj)e  of  showcase  that  had  been  in  use  in 
the  industry  prior  to  the  application  for  the  Cam- 
eron design  patent,  but  it  does  not  constitute 
something  new,  different  and  original  in  the  art. 
As  the  Court  of  Appeals  for  this  circuit  held  in 
Magarian  v.  Detroit  Products  Co.,  127  F.  2d  544, 
545  (9.  Cir.  1942) :  "It  may  readily  be  conceded, 
as  appellant  contends,  that  the  design  of  the  arm 
is  streamlined  and  pleasing  in  appearance;  but 
this  is  insufficient  in  the  absence  of  invention. 
( Citations  omitted.)  " 

Plaintiff  produced  the  testimony  of  Mr.  Marcus 
Glaser,  who  is  unquestionably  an  expert  in  the  field 
of  cigar  showcases;  his  testimony  clearly  estab- 
lished the  commercial  success  of  the  Patriarca  de- 
vice which  bears  the  Cameron  design. 

Evidence  of  the  commercial  success  of  a  device 
is  admissible  in  weighing  the  validity  of  a  mechan- 
ical patent,  but  it  is  of  real  value  only  if  the  ques- 
tion of  validity  is  a  close  one.  This  rule  was  ex- 
pressed in  Pointer  v.  Six  Wheel  Corp.,  172  F.  2d 
153,  156  (9  Cir.  1949)  : 

"Commercial  success  may  be  taken  into  consider- 
ation in  determining  validity.  The  trend,  at  the 
present  tune,  is  to  use  it  as  a  makeweight  only 
Svhere  the  patentability  question  is  close.'  (Cita- 
tions omitted)." 

And  in  Application  of  Lange,  228  F.2d  245,  246, 
(C.C.P.A.  1955)  :  "It  is  well  settled,  however,  that 
conmiercial  success  cannot  be  relied  on  to  establish 
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patentability  except  in  cases  which  are  otherwise 
doubtfnl.  (Citations  omitted)." 

It  is  also  true  that  in  considering  the  validity  of  a 
design  patent,  evidence  of  commercial  acceptance  of 
the  design,  is  relevant  to  the  issue  of  invention : 

"Whether  a  design  which  is  novel  and  ornamental 
is  entitled  to  coverage  by  a  design  patent  depends 
to  a  large  degree  upon  the  reception  which  those  for 
whom  it  is  made,  accord  it." 

Battery  Patents  Corp.  v.  Coe,  93  F.2d  220,  226 
(D.C.  Cir.  1937),  quoting  from  Standard  Match 
Coi-p.  V.  Bell  Mach.  Co.,  83  F.2d  365,  367  (7  Cir. 
1936). 

But  commercial  success  does  not  supply  invention 
where  that  crucial  element  is  clearly  absent: 
"AVhere  *  *  *  invention  is  plainly  lacking,  commer- 
cial success  cannot  fill  the  void.  (Citations  omit- 
ted)." Jungersen  v.  Ostby  &  Barton  Co.,  335  U.S. 
560,  567. 

Furthermore,  plaintiff  made  no  attempt  to  dem- 
onstrate how  much  of  the  commercial  success  of  its 
product  was  the  result  of  the  design  of  the  device, 
how  much  was  due  to  the  claimed  increase  in  me- 
chanical efficiency,  or  how  much  might  have  been 
due  to  still  other  factors.  The  weakness  of  such  a 
showing  was  described  in  Circle  S  Products  Co.  v. 
Powell  Products,  174  F.2d  562,  564  (7  Cir.  1949)  : 

"The  commercial  success  which  they  claim  for 
their  product  we  think  is  of  little,  if  any,  benefit  in 
the  instant  matter.  As  was  pointed  out  in  Bayley  & 
Sons,  Inc.  v.  Standart  Art  Glass  Co.,  et  al.,  2  Cir., 
249  F.  478,  in  response  to  a  similar  argument,  there 
is  nothing  in  the  record  to  show  what  portion  of  the 
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asserted  success  was  due  to  the  mechanical  or  util- 
ity features  of  the  de^dce  and  what,  if  any,  was 
attributable  to  the  design." 

The  basic  test  of  patentability  of  a  design  is  the 
same  as  that  for  a  mechanical  patent,  that  is,  was 
the  design  beyond  the  powers  of  the  ordinary  de- 
signer? Connecticut  Paper  Products  Co.  v.  New 
York  Paper  Co.,  127  F.2d  423,  and  cases  cited  at 
429  (4  Cir.  1942).  A  design  may  be  sufficiently  at- 
tractive and  streamlined  to  achieve  commercial  suc- 
cess and  yet  be  within  the  ability  of  the  ordinary 
designer  in  the  field.  This  factor  is  emphasized  in 
Butcher  Boy  Refrigerator  Door  Co.  v.  Phillips  Re- 
frigeration Products  Co.,  144  F.Supp.  331,  339 
(KD.Cal.  1956)  : 

"More  is  required  for  a  valid  design  patent  than 
that  the  design  be  new  and  pleasing  enough  to 
catch  the  trade ;  it  must  be  the  product  of  invention, 
by  which  it  is  meant  that  conception  of  the  design 
must  demand  some  exceptional  talent  beyond  the 
skill  of  the  ordinary  designer.  Neufeld-Purst  &  Co. 
v.  Jay-Day  Frocks,  2  Cir.,  112  F.2d  715;  see  also 
S.  Dresner  &  Son  v.  Doppelt,  7  Cir.,  120  F.2d  50; 
Zangerle  &  Peterson  Co.  v.  Venice  Furniture  & 
Novelty  Mfg.  Co.,  7  Cir.,  133  F.2d  266 ;  Hueter  v. 
Compco  Corp.,  7  Cir.,  179  F.2d  416." 

Accordingly,  because  the  appearance  of  the  Cam- 
eron design  does  not  produce  a  new  impression  on 
the  eye  when  compared  with  the  prior  art,  and  be- 
cause the  differences  between  the  Cameron  design 
and  prior  designs  are  within  the  ability  of  the  ordi- 
nary designer  in  the  field  of  display  showcases,  it  is 
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the  opinion  and  conclusion  of  this  Court  that  the 
Cameron  desigTi  patent  is  invalid  for  lack  of  inven- 
tion and  because  of  anticipation  in  the  prior  art. 

Therefore  it  is  concluded  that  Patriarca  patent 
U.S.  No.  2,735,739  is  invalid  as  to  claims  3  and  4 
thereof;  that  Cameron  patent  U.S.  No.  Des.  168,- 
288  is  invalid;  and  that  the  defendants  should  be 
awarded  judgment,  together  with  their  costs  ex- 
pended herein.  ' 

Counsel  for  defendants  are  directed  to  prepare 
and  present  findings,  conclusions  and  a  judgment  in 
accordance  herewith. 

Dated:  December  23rd,  1958. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

[Endorsed]  :  Filed  December  23,  1958. 


[Title  of  District  Court  and  Cause  Nos.  35332  and 
35349.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

Findings  of  Fact 

1.  Plaintiff  Patriarca  Mfg.  Co.,  Inc.,  is  a  corpo- 
ration of  Rhode  Island  having  its  principal  place  of 
business  in  Providence,  Rhode  Island. 

2.  Plaintiffs  Domenico  Patriarca  and  Donald  A. 
Cameron  are  individuals  and  residents  of  the  City 
of  Cranston,  State  of  Rhode  Island. 


40  Patriarca  Mfg.  Inc.;,  et  at.,  vs. 

3.  Defendants  Melvin  Sosnick,  Marvin  Sosnick 
and  Peter  Sosnick  are  defendants  in  No.  35332  ajid 
individuals,  all  residents  of  the  City  and  County  of 
San  Francisco,  State  of  California  and  are  doing 
business  as  a  co-partnership  in  the  City  and  County 
of  San  Francisco  under  the  name  and  style  of  Mel- 
vin Sosnick  Company.  The  said  defendants  will  be 
referred  to  as  the  "defendants  Sosnick." 

4.  The  defendant  Alfred  Austiniy  is  defendant 
in  No.  35349  and  is  an  individual  and  a  resident  of 
the  City  and  Coimty  of  San  Francisco,  State  of 
California. 

5.  The  suit  against  the  defendants  Sosnick  (No. 
35332)  and  the  suit  against  the  defendant  Austruy 
(No.  35349)  have  been  consolidated  for  trial. 

6.  On  Febi-uary  21,  1956,  United  States  Letters 
Patent  No.  2,735,739,  entitled  "Self -Server  Display 
Cabinet"  were  issued  to  plaintiff  Domenico  Pa- 
triarca, said  patent  being  referred  to  hereinafter  as 
"the  Utility  Patent." 

7.  On  December  2,  1952,  United  States  Letters 
Patent  No.  Design  168,288,  entitled  "Self-Service 
Display  Container"  were  issued  to  Donald  A.  Cam- 
eron, said  patent  being  referred  to  hereinafter  as 
"the  Design  Patent." 

8.  By  virtue  of  exclusive  license  agreements  be- 
tween said  individual  plaintiffs  and  said  corporate 
plaintiff  the  corporate  plaintiff,  Patriarca  Mfg., 
Inc.,  is  the  exclusive  licensee  of  both  said  patents 
and  is  a  proper  party  herein. 

9.  This  is  a  suit  for  alleged  infringement  of  said 
Utility  Patent  and  said  Design  Patent  by  defend- 
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ants,  the  said  patents  being  for  a  cigar  showcase, 
the  Utility  Patent  being  for  the  mechanical  and 
utilitarian  features  thereof  and  the  Design  Patent 
being  for  the  ornamental  features  thereof. 

10.  The  defendants  Sosnick  admit  having  sold 
certain  cigar  showcases  identical  with  plaintiffs* 
Exh.  10,  a  physical  exhibit,  and  the  defendant 
Austruy  admits  having  purchased  from  the  defend- 
ants Sosnick  and  having  used  a  cigar  showcase  iden- 
tical with  plaintiffs'  Exh.  10. 

The  Utility  Patent 
(Patriarca  Patent  No.  2,735,739) 

11.  By  stipulation  both  suits  have  been  dismissed 
with  prejudice  as  to  Claims  1  and  2  of  the  Utility 
Patent,  leaving  only  Claims  3  and  4  thereof  in 
issue. 

12.  Defendants  have  pleaded  invalidity  and  non- 
infringement of  the  Utility  Patent. 

13.  The  Utility  Patent  is  for  the  utilitarian  and 
mechanical  features  of  a  cigar  showcase  typified  by 
plaintiffs'  Exh.  5  and  comprising  the  follomng  ele- 
ments : 

(1)  A  base 

(2)  Side  walls 

(3)  A  rear  wall 

(4)  Atop 

(5)  A  lower  front  wall 

(6)  An  upper  front  opening 

(7)  Sliding  glass  doors  for  the  upper  front  open- 
ing vfhich  slant  outwardly  from  top  to  bottom  per- 
mitting a  retail  customer  to   slide  back  the  glass 
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doors  and  serve  himself  from  the  selection  of  cigars 
displayed  inside. 

(8)  A  series  of  steps  behind  the  glass  doors  which 
serve  as  a  support  for  boxes  of  cigars  and  as  a  par- 
tition between  the  cigars  displayed  to  the  public 
and  the  back  portion  of  the  cabinet  which  houses 
storage  space  for  the  merchant's  stock  of  cigars  as 
well  as  a  humidifier  (Element  9).  Such  partition  is 
perforated  to  permit  humidified  air  to  circulate 
among  the  cigars  displayed  as  well  as  those  stored 
behind  the  partition. 

(9)  A  humidifier  which  is  elevated  above  the 
floor  of  the  cabinet. 

The  rear  wall  (Element  No.  3  above)  includes 
sliding  doors  for  access  to  the  storage  area  and 
humidifier. 

The  humidifier  (Element  No.  9  above)  is  elevated 
above  the  floor  of  the  cabinet  on  the  theory  (which 
is  not  stated  in  the  descriptive  portion  of  the  pat- 
ent) that  better  circulation  of  humidifled  air  is 
obtained  than  if  the  humidifier  were  resting  on  the 
base  or  floor  of  the  cabinet. 

14.  Each  of  the  elements  enumerated  in  Finding 
No.  13  is  anticipated  by  the  prior  art. 

15.  Defendants'  Exh.  A,  a  physical  exhibit,  of 
which  Exhs.  K  and  M  are  admitted  to  be  photo- 
graphs, is  a  cigar  showcase  manufactured  and  sold 
by  Royal  Showcase  Company  of  San  Francisco, 
California  more  than  one  year  prior  to  the  filing 
date  of  the  Utility  Patent  (and  also  more  than  one 
year  prior  to  the  filing  date  of  the  Design  Patent). 
Such  prior  showcase  will  be  referred  to  hereinafter 
as  the  "Royal  showcase." 
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16.  The  Royal  showcase  oontains  elements  (1)  to 
(8)  enumerated  in  Finding  No.  13. 

17.  The  wooden  steps  of  the  Royal  showcase 
(corresponding  to  element  No.  (8)  in  Finding  No. 
13)  are  not  perforated  but  it  was  known  in  the  art 
prior  to  the  filing  date  of  the  Utility  Patent  to  pro- 
vide such  steps  with  partitions  for  the  purpose  of 
ventilation. 

18.  The  pro^dsion  of  a  humidifier  for  a  cigar 
showcase  is  not  inventive  because  the  use  of  humidi- 
fiers for  cigar  showcases  is  old. 

19.  Plaintiffs  contend  that  the  elevation  of  their 
humidifier  off  of  the  fioor  or  base  of  the  showcase 
constitutes  invention  but  such  is  not  invention  in 
view  of  convincing  evidence  that  with  a  convection 
type  of  humidifier  resting  on  the  floor  (as  used  by 
defendants)  the  performance  is  just  as  good  and 
that  elevation  of  such  humidifier  would  have  no 
beneficial  effect.  Moreover,  if  the  elevation  of  the 
hmnidifier  is  a  critical  and  inventive  feature,  then 
defendants  do  not  appropriate  such  feature. 

20.  The  showcase  of  the  Utility  Patent  represents 
at  best  a  combination  of  old  features  which  pro- 
duces no  new  result  and  which  does  not  rise  to  the 
dignity  of  patentable  invention. 

21.  The  showcase  of  the  Utility  Patent  represents 
an  advance  in  efficiency  and  utility  but  the  key  ele- 
ment in  this  showcase,  which  plaintiffs  contend  is 
the  elevation  of  the  humidifier  above  the  floor  of  the 
cabinet,  would  not  require  the  exercise  of  inventive 
talent  beyond  the  ordinary  skilled  artisan  in  the 
field  of  humidified  showcases. 
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The  Design  Patent 
(Cameron  Patent  Pes.  168288) 

22.  Comparing  the  appearance  of  the  showcase 
of  the  Design  Patent  Avith  the  appearance  of  the 
Royal  showcase  and  viewed  as  a  whole,  the  simi- 
larities are  so  great  and  the  differences  are  so  slight 
that  the  same  impression  is  produced  on  the  ob- 
server. 

23.  The  showcase  of  the  Design  Patent  does  not 
produce  a  new  impression  on  the  eye  when  com- 
pared to  the  Royal  showcase. 

24.  The  showcase  of  the  Design  Patent  strongly 
resembles  the  prior  art  in  general  appearance  and 
central  theme. 

25.  The  showcase  of  the  Design  Patent  is  a  par- 
ticularly streamlined,  well  proportioned  and  har- 
monious arrangement  of  the  elements  of  the  general 
•type  of  showcases  that  have  been  in  use  in  the  in- 
dustry prior  to  the  application  for  the  Design  Pat- 
ent but  it  does  not  constitute  something  new,  differ- 
ent and  original  in  the  art. 

26.  The  testimony  of  Marcus  Glaser,  who  is  an 
expert  in  the  field  of  cigar  showcases,  clearly  estalD- 
lished  commercial  success  of  the  showcase  of  the 
Design  Patent  but  the  said  showcase  is  so  clearly 
lacking  in  invention  that  its  commercial  success 
cannot  persuade  one  that  the  showcase  presents  the 
quality  of  patentable  invention. 

27.  The  evidence  regarding  commercial  success  of 
the  showcase  of  the  Design  Patent  does  not  demon- 
strate to  what  extent  such  commercial  success  was 


Melvin  Sosnick,  et  al.  45 

due  to  the  design  itself,  how  much  to  the  increase  in 
mechanical  efficiency  (which  forms  no  part  of  the 
alleged  design  invention)  and  how  much  to  other 
factors. 

28.  The  differences  between  the  showcase  of  the 
Design  Patent  and  prior  designs  such  as  the  Royal 
showcase  are  within  the  ahility  of  the  ordinary  de- 
signer in  the  field  of  display  showcases. 

29.  The  showcase  of  the  Design  Patent  does  not 
rise  to  the  dignity  of  patentable  invention. 

Conclusions  of  Law 

1.  This  Court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter. 

2.  Claims  3  and  4  of  the  Patriarca  TJ.  S.  Patent 
No.  2,735,739  are  invalid  for  lack  of  invention. 

3.  Cameron  IT.  S.  Design  Patent  No.  Des.  168288 
is  invalid  for  lack  of  invention. 

4.  Claims  1  and  2  of  Patriarca  Patent  No.  2,735,- 
739  are  withdrawn  with  prejudice. 

5.  The  complaint  should  be  dismissed  with  preju- 
dice and  costs  allowed  defendants. 

Entered  this  11th  day  of  February,  1959. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

Approved  as  to  form: 

MELLIN,  HANSCOM  &  HURSH, 
/s/  By   JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 

[Endorsed]  :  Filed  February  13,  1959. 
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In  the  United  States  District  Court-,  Northern 
District  of  California,  Southern  Division 

No.  35332 

PATRIAilCA  MFG.,  INC.,  a  corporation,  et  al., 

Plaintiffs, 
vs. 

MELVIN  SOSNICK,  et  al.,  Defendants. 

No.  35349 

PATRIARCA  MFG.,  INC.,  a  corporation,  et  al., 

Plaintiffs, 
vs. 

ALFRED  AUSTRUY,  an  individual,  et  al.. 

Defendants. 

JUDGMENT 

These  causes  having  come  on  for  trial  on  plain- 
tiffs' complaints  and  defendants'  answers,  the  causes 
having  been  consolidated  and  tried  and  argued, 
findings  of  fact  and  conclusions  of  law  having  been 
adopted  by  the  Court  and  the  Court  being  fully 
advised  in  the  premises, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed, 
as  follows: 

1.  That  the  complaints  on  file  herein  be  dismissed 
as  to  all  defendants  with  prejudice  and  upon  the 
merits.  * 
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2.     That    defendants   be    awarded    costs    in    the 
amount  of and  have  execution  for  the  same. 

Entered  this  13th  day  of  February,  1959. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

Approved  as  to  form: 

MELLIN,  HANSCOM  &  HURSH, 
/s/  By   JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  February  13,  1959. 


[Title  of  District  Court  and  Cause  ¥os.  35332  and 
35349.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  plaintiffs,  Patriarca 
Mfg.,  Inc.,  a  corporation,  Domenico  Patriarca  and 
Donald  A.  Cameron,  individuals,  do  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  judgment  dated  and  entered  herein 
Februaiy  13th,  1959,  for  defendants,  Melvin  Sos- 
nick, Marvin  Sosnick  and  Peter  Sosnick,  a  copart- 
nership, doing  business  as  Melvin  Sosnick  Co.,  and 
Melvin  Sosnick,  Mar\dn  Sosnick  and  Peter  Sosnick, 
individuals,  and  Alfred  Austruy,  an  individual 

Dated:  March  10,  1959. 

MELLIN,  HANSCOM  &  HURSH, 
/s/  By   JACK  E.  HURSH, 

Attorneys  for  Plaintiffs. 

[Endorsed]  :  Filed  March  10,  1959. 
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35349.] 

BOND  FOR  COSTS 

Whereas,  Patriarca  Mfg.,  Inc.,  et  al  and  Patri- 
arco  Mfg.,  Inc.,  a  Corporation,  have  appealed  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  certain  judgments  rendered  against  said 
Patricarca  Mfg.,  Inc.,  et  al  and  Patriarco  Mfg., 
Inc.,  a  Corporation,  in  said  actions  in  the  above 
entitled  court  and  in  favor  of  Melvm  Sosnick,  et  al 
and  Alfred  Austruy,  an  individual,  et  al,  and  entered 
on  February  13th,  1959. 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  the  undersigned  Glens  Falls 
Insurance  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York 
and  duly  authorized  to  transact  a  general  surety 
business  in  the  State  of  California,  does  hereby 
undertake  and  promise  on  the  loart  of  the  above 
named  Plaintiffs,  that  said  Plaintiffs  will  pay  all 
damages  and  costs  which  may  be  awarded  against 
them  on  the  appeal,  or  on  a  dismissal  thereof,  not 
exceeding  Two  Hundred  Fifty  Dollars  ($250.00), 
to  which  amount  the  Plaintiffs  acknowledge  them- 
selves bound. 

It  is  further  stipulated  as  a  part  of  the  foregoing 
undertaking  that  in  case  of  the  breach  of  any  con- 
dition thereof,  the  above  named  Court  may  upon 
ten  (10)  days  notice  to  the  surety  above  named, 
proceed  siunmarily  in  said  proceedings  to  ascertain 
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the  amount  which  said  surety  is  bound  to  pay  on 
account  of  such  breach,  and  render  judgment  there- 
for against  said  surety  and  award  execution  there- 
for, not  exceeding,  however,  the  said  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00). 

In  Witness  Whereof,  the  said  Surety  has  caused 
these  presents  to  be  executed  and  its  official  seal 
attached  by  its  duly  authorized  Attorney  at  San 
Francisco,  California,  this  9th  day  of  March,  1959. 

[Seal]         GLENS  FALLS  INSURANCE 
COMPANY, 

/s/  By   FRANK  W.  PAYNE, 
Attorney. 

Notary's  Certificate  Attached. 

[Endorsed] :    Filed  March  10,  1959. 


[Title  of  District  Court  and  Cause  Nos.  35332  and 
35349.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompany- 
ing documents  and  exhibits,  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
cases  and  constitute  the  record  on  appeal  herein  as 
designated  by  attorneys  for  the  Appellants : 
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Case  35332 

Excerpt  from  Docket  Entries. 

Complaint. 

Answer. 

Notice  of  Additional  Defenses  by  Defendant. 

Amended  Complaint. 

Stipulation  re  Answer. 

35349— Civil 

Excerpt  from  Docket  Entries. 

Complaint. 

Answer. 

Amended  Complaint. 

Stipulation  re  Answer. 

35332-35349— consolidated 

Memorandum  for  Judgment. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Appeal. 

Appeal  Bond. 

Statement  of  Points  Upon  Which  Appellant  In- 
tends to  Rely  on  Appeal. 

Appellants'  Designation  of  Record  on  Appeal. 

Reporters'  Transcript  of  Proceedings  Jan.  16  & 
17,  1957. 

Plaintiffs'  Exhibits  1,  2,  6,  1,  8,  9,  11,  12,  13,  14, 
15,  16  and  17. 

Defendants'  Exhibits  B,  C,  D,  E,  F,  G,  H,  I,  J, 
K,  L,  M,  N,  O,  P,  Q,  R,  S,  and  T. 

I  Further  Certify  that  Plaintiffs'  Exhibits  3,  4,  5 
and  10  and  Defendants'  Exhibit  A,  are  not  included 
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in  this  record  for  the  reason  such  exhil^its  are  not 
among  the  records  in  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
17th  day  of  April,  1959. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 
/s/  By   MARGARET  P.  BLAIR, 
Deputy. 


[Title  of  District  Court  and  Cause  Nos.  35332  and 
35349.] 

REPORTER'S  TRANSCRIPT 

Proceedings  of  Trial 

January  16-17,  1957 
10:00  A.M. 

Before:    Hon.  Oliver  J.  Carter,  Judge. 

Appearances :  For  the  Plaintiffs :  Oscar  A.  Mellin, 
Esq.,  and  Jack  E.  Hursh,  Esq.  For  the  Defendants : 
Edward  Gregg,  Esq.,  and  Robert  G.  Slick,  Esq.  [1]* 
***** 

Opening  Statement  On  Behalf  of  The  Plaintiff 

Mr.  Mellin:  If  your  Honor  please,  before  that 
time,  in  order  to  simplify  some  of  the  testimony, 
that  is  to  eliminate  some  of  the  issues  and  shorten 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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the  trial,  may  I  ask  whether  [4]  or  not  the  defense 
will  stipulate  that  the  plaintiff,  Patriarca  Manufac- 
turing Corporation,  is  the  exclusive  licensee  imder 
the  letters  patent  in  suit? 

Mr.  Gregg:    We  will  so  stipulate,  your  Honor. 

Mr.  Mellm:  I  would  also  like  to  know  if  they 
would  stipulate  that  the  plaintiffs  Domenico  Patri- 
arca and  Donald  A.  Cameron  are  the  owners  of  all 
the  legal  title  to  the  patents  in  suit,  that  is,  design 
168288  and  Domenico  Patriarca  is  the  owTier  of  the 
title  to  2,735,739. 

Mr.  Gregg:    We  will  so  stipulate.  [5] 
***** 

Mr.  Mellin:  I  will  offer  Patent  2,735,739  as  Ex- 
hibit 1  and  Design  Patent  168,288  as  Exhibit  2. 

The  Court:    Plaintiffs'  Exhibits  1  and  2. 

(Patent  2,735,739  was  thereupon  received  in 
evidence  and  marked  Exhibit  1,  and  Design 
Patent  168,288  was  received  in  evidence  and 
marked  Exhibit  2.) 

[See  Book  of  Exhibits.] 

*  *  *  *  *  nsi 


Melvin  Sosnick,  et  al.  53 

DOMENICO  PATRIARCA 

was  called  as  a  witness  on  belialf  of  the  plaintiff, 
and  being  first  dnly  sworn  testified  as  follows : 

The  Clerk:    Will  you  state  your  name,  your  age 
and  residence,  Mr.  Patriarca? 
A.     Domenico  Patriarca. 
Q.     What  is  your  age"?  A,     Fifty-five. 

Q.     And  your  residence  address? 
A.     62  Seaview  Avenue,  Cranston,  Ohio. 

Direct  Examination 

Q.  (By  Mr.  Mellin)  :  What  is  your  occupation, 
Mr.  Patriarca?  A.     I  am  a  cabinetmaker. 

Q.  What  businesses  have  you  followed,  say,  prior 
to  the  last  [24]  four  or  five  years? 

A.    What  type  of  business? 

Q.     Wliat  was  your  trade  or  profession? 

A.  It  has  always  been  a  cabinetmaker.  I  have 
been  in  that  all  my  life. 

Q.  And  you  are  the  Domenico  Patriarca  named 
in  Patent  No.  2,735,739  in  suit.  Exhibit  1? 

A.     Correct. 

(Charts  w^ere  placed  on  a  blackboard.) 

Q.  Mr.  Patriarca,  do  you  recognize  the  enlarge- 
ment on  the  left  as  a  duplicate  enlarged  view  of  the 
Design  Patent  in  suit?  A.     That  is  con:'ect. 

Q.  And  the  one  on  the  right  is  the  duplicate  of 
the  other  patent  figure,  Exhibit  1  in  suit  as  to  fig- 
ures 1  and  2  of  that  patent? 

A.     That  is  right. 
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Mr.  Mellin:  May  I  offer  those  in  evidence,  your 
Honor,  as  next  in  order"? 

The  Court:  All  right.  Plaintiff's  Exhibit  3  will 
be  the  enlargement  of  the  Design  Patent;  Plain- 
tiff's Exhibit  4  will  be  the  enlargement  of  the  Me- 
chanical Patent. 

(Enlargement  of  the  Design  Patent  was 
thereupon  marked  Plaintiff's  Exhibit  3,  and  the 
enlargement  of  the  Mechanical  Patent  was 
Marked  Plaintiff's  Exhibit  4.)  [25] 

Mr.  Mellin:  May  I  have  this  cabinet  on  the 
right,  your  Honor,  marked  for  identification  as 
Exhibit  5? 

The  Court:    You  may. 

(The  cabinet  referred  to  was  thereupon 
marked  Plaintiff's  Exhibit  5  for  identification.) 

Q.  (By  Mr.  Mellin) :  Mr.  Patriarca,  referring 
to  Exhibit  5  for  identification,  you  are  familiar  with 
that  cabinet,  are  you?  A.     Correct. 

Q.  Is  that  the  same  or  different  in  appearance, 
in  your  opinion,  from  the  design  shown  in  the  Cam- 
eron Patent,  Exhibit  2^. 

A.  That  is  exactly  the  same  with  one  exception. 
On  that  particular  one  they  have  a  money  rail  in 
back  there,  especially  at  one  customer's  request. 

Q.     YvHiat  I  have  my  hand  on?  A.     Yes. 

Q.  Does  that  change  the  appearance  of  the  cab- 
inet? A.     No. 

Q.  To  your  knowledge  were  the  patent  drawings 
of  the  tv\^o  patents  in  suit  made  for  a  cabinet  the 
same  as  Exhibit  No.  5  for  identification? 
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A.     Yes. 

Q'.  Is  this  cabinet  No.  5  for  identification  one  of 
your  manufacture?  A.     Yes. 

Mr.  Mellin:  May  I  offer  it  in  evidence,  your 
Honor?  [26] 

The  Court:  It  may  be  admitted  in  evidence  as 
Plaintiff's  Exhibit  5. 

(Plaintiff's  Exhibit  5  for  identification  was 
thereupon  received  in  evidence.) 

Q.  (By  Mr.  Mellin)  :  Mr.  Patriarca,  mil  you 
tell  us  the  circumstances  which  lead  up  to  the  crea- 
tion of  this  cabinet.  Exhibit  5,  as  shown  in  the  two 
patents  in  suit?  Tell  us  first  when  was  this  creation 
accomplished,  if  it  was  a  creation. 

A.     1955,  in  the  fall  of  1955. 

Q.     I  mean  the  invention  of  the  patent  in  suit. 

A.     That  is  correct. 

Q.     '55  or '51? 

A.     '55.  I  beg  your  pardon. 

Mt.  Mellin:  I  did  not  mean  to  lead  the  witness. 
I  knew  he  was  in  obvious  error. 

The  Court :    You  had  the  right  to  do  so. 

Mr.  Mellin :  What  occurred  at  that  time,  if  any- 
thing ? 

A.  I  have  been  in  the  woodwork  business  all  my 
life.  I  have  done  some  work  for  Mr.  Cameron  in  the 
past. 

Q.  What  business  was  Mr.  Cameron  in  at  that 
time? 

A.  He  is  a  druggist.  He  used  to  be  in  the  drug 
business.  From  time  to  time  I  did  some  work  in  his 
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store  for  him.  Among  other  things,  prior  to  the  fall 
of  1951,  we  made  him  a  cigar  case.  The  cigar  case 
was  one  of  the — well,  I  refer  to  it  as  the  old-fash- 
ioned cigar  case,  conventional  at  the  time,  which 
[27]  is  nothing  but  a  square  box  mth  glass  on  top 
and  front  and  the  cigars  underneath.  I  lived  close 
by  together,  and  I  used  his  drugstore  for  my  home 
needs.  I  used  to — sometimes  I  hesitated  to  go  into 
it  because  he  used  to  complain  about  the  cigar  case. 
He  was  happy  about  everything  else  we  did  but  he 
complained  about  the  cigar  case.  And  he  brought  to 
my  attention  that  the  cigar  industry  needs  some- 
thing to  revive,  and  he  brought  to  my  attention  that 
he  couldn't  afford  to  allocate  more  room,  but  he 
still  should  have  displayed  more  cigars.  He  brought 
to  my  attention  some  of  the  cigars,  they  were  dry- 
ing up.  So  we  started  to  discuss  the  subject 

Q.     When  you  say  "we,"  you  and  Mr.  Cameron? 

A.  Mr.  Cameron  and  I.  We  went  along  and  the 
subject  intrigued  me.  And  we  finally — I  went  to  the 
shop  and  I  prepared  some  rough  models.  I  called 
Cameron,  Cameron  came  over,  and  we  started  to 
fool  around,  raise  this,  lower  that  with  actual  rough 
models.  After  I  got  through  with  the  model  and 
built  the  case  I  delivered  it  to  Mr.  Cameron's  store 
and  I  forgot  about  it.  Approximately  ten  days  or 
two  weeks  later  I  get  a  call  from  Mr.  Cameron,  and 
frankly  I  thought  he  was  going  to  kick  about  the 
price,  just  because  just  about  that  time  he  had  the 
bill. 

He    started   mentioning   the    ease    and   he   said, 
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"Well,  Mr.  Patriarca,  you  know  this  ease — "  and  I 
was  ready  to  explode  because  I  didn't  charge  him 
any  amount,  any  money  for  the  time  [28]  it  took 
to  devise  the  thing;  I  merely  charged  him  for  the 
work  involved  to  build  the  case. 

"No,"  he  said,  "I  was  not  referring  to  the  cost. 
I  am  referring  that  I  think  this  is  something  hot." 
He  said,  "The  trade  needs  this  very  bad.  I  got 
about  a  dozen  cigar  salesmen  and  they  are  so  en- 
thused, I  think  we  should  patent  it." 

That  is  where  that  started.  We  went  to  the  law- 
yer. We  both  signed  some  type  of  a  petition,  or  we 
gave  him  the  power  of  attorney,  and  that  is  how 
the  business  started,  and  that  is  the  honest  truth. 

Q.  Did  you  and  Mr.  Cameron  work  together  on 
the  design  and  the  creation  of  this  de\dce  we  are 
talking  about  shown  in  the  two  patents'? 

A.     Yes. 

Q.  After  that,  Mr.  Patriarca,  did  you  go  into  the 
business  of  manufacturing  these  cabinets? 

A.  We  called  the  attention  of  a  local  cigar  dis- 
tributor, which  was  Costello.  We  had  a  talk  with 
him — I  mean  to  them — to  find  out  what  the  possibil- 
ities were  and  what  they  thought  of  it,  and  so  forth, 
and  they  seemed  to  think  the  thing  was  grand,  the 
best  ever  that  ever  hit  the  cigar  industry.  So  from 
that,  I  don't  recall  if  Costello  called  Manning  in 
Boston,  which  is  forty-five  miles  away,  or  perhaps 
we  might  contact  Manning  in  Boston,  also  a  cigar 
distributor.  Now,  Manning  called  the  Cigar  Insti- 
tute of  America  and  told  them  he  had  something 
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hot.  29]  The  Cigar  Institute  of  America  directed 
Mr.  Gene  Raymond  to  fly  from  New  York  to  Boston 
to  take  a  look  at  the  cabinet  or  the  cigar  humidor. 
As  soon  as  he  saw  it  he  went  wild.  He  was  raving 
and  full  of  compliments.  He  told  me  that  they  were 
having  a  convention,  a  cigar  manufacturers  conven- 
tion in  Atlantic  City  the  following  month  or  there- 
about within  a  couple  of  weeks  from  the  time  we 
had  this  discussion,  and  he  begged  me  to  bring  one 
cabinet  to  Atlantic  City  so  that  he  could  show  it  to 
cigar  manufacturers.  I  told  him  I  would,  and  we 
sent  the  cabinet  to  Atlantic  City. 

Q.  When  did  you  commence  to  commercially 
manufacture  them? 

A.     I  would  say  just  about  that  time. 

Q.     That  was  when?  A.     1951. 

Q.  Since  that  time  have  you  continuously  man- 
ufactured these  cabinets'? 

A.  Definitely.  "We  give  up  general  woodworking 
and  we  devoted  our  entire  time  to  the  cigar  humi- 
dor. 

Q.  Those  cabinets  that  you  commenced  to  manu- 
facture, were  they  the  same  or  different  than  Ex- 
hibit 5  that  is  here?  A.     Exact. 

Q.  I  hand  you  a  paper  which  says  "Sales  of 
Self-Sei-^dce  Cigar  Humidors."  Can  you  identify  it? 

A.     That  is  right. 

Q.    What  is  it?  [30] 

A.     It  is  one  thousand 

Q.  I  don't  mean  the  number.  What  is  the  rec- 
ord ?  A.     The  record  is  a  sales  record. 
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Q.  That  is  a  sales  record  of  the  Patriarca  Man- 
ufacturing Company?  A.     That  is  right. 

Q.  And  you  are  for  all  practical  purj^oses  the 
Patriarca  Manufacturing  Company? 

A.     That  is  correct. 

Mr.  Mellin:  May  I  offer  this  record  in  evidence, 
your  Honor? 

The  Court:    You  may,  Exhibit  6. 

(The  document  referred  to  was  thereupon  re- 
ceived in  e^ddence  and  marked  Plaintiff's  Ex- 
hibit 6.) 

[See  Book  of  Exhibits.] 

Mr.  Mellin:  This  is  a  record  of  the  sales  of  Pa- 
triarca Manufacturing  Company  of  the  cabinets 
shown  in  the  patent  suit,  and  if  I  may  read  it  into 
the  record,  it  states  that  in  1951  they  sold  20  units, 
1952,  303  units,  1953,  828  units,  1954,  883  units., 
1955,  975,  1956,  1,042,  for  a  total  amount  of 
$1,360,424.25. 

Q.  Over  what  geographical  area  were  those  sold, 
Mr.  Patriarca? 

A.  All  over  the  United  States,  Alaska  and  Swit- 
zerland. 

Q.  Of  your  own  knowledge  do  you  know  the 
approximate  amoimt  of  money  that  you  spent  in  ad- 
vertising these  humidors? 

A.     I  would  say  in  the  neighborhood  of  $60,000. 

Q.     Altogether?  A.     That  is  right. 

Q.  What  about  the  first  year,  1951  ?  What  would 
you  say?  A.     1951,  about  $600. 

Q.     And  1952?  A.     1952,  about  $4,500. 
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Q.  You  told  me  the  total  amount  spent  yester- 
day, that  you  roughly  calculated  something  in  the 
order  of  2%  of  the  sales? 

A.     That  is  correct. 

Q.  What  form  of  advertising  did  you  employ? 
Catalogues  ? 

A.  Catalogues  we  gave  to  our  distributors  and 
trade  magazines,  just  a  small  ad  in  the  trade  maga- 
zine. 

Q.     Do  you  have  any  salesmen  out? 

A.     No. 

Q.     Did  you  ever  have  any  salesmen  out? 

A.  Just  for  maybe  six  months  we  had  a  man. 
We  tried  him  out,  but  it  wasn't  a  profitable  venture, 
so  we  eliminated  him. 

Q.  Did  you  or  your  company  make  any  effort  to 
determine  whether  the  use  of  these  patented  humi- 
dors increased  the  sales  of  cigars  or  decreased 
them  ? 

A.  Yes,  we  made  one  survey  in  1952.  We  did 
send  out  200  letters.  The  first  200  people  that 
bought  cigar  humidors.  We  asked  various  questions 
— ^if  they  were  happy  with  the  case,  and  if  the  case 
helped  their  cigar  ])usiness,  if  they  were  sorry,  if 
they  sold  the  case,  and  so  forth — and  we  had,  oh, 
approximately  [32]  48  responses  out  of  200,  or  47. 

Q.  I  hand  you  what  appears  to  be  a  question- 
naire on  the  letterhead  of  Patriarca  Store  Fixtures, 
Inc.,  December  8,  1952.  Is  that  one  of  these  ques- 
tionnaire letters  that  you  just  referred  to? 

A.     That  is  correct. 
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Q.  As  to  the  questions  on  it,  the  answers  that 
appear  and  the  markings,  were  the  markings  of 
whom?  A.     Of  the  retailer  himself. 

Q.  And  the  one  I'm  handing  you  is  out  of  a 
nmnber  of  these  you  received  back"?  A.     Yes. 

Q'.     Is  it  or  is  it  not  a  typical  response  ? 

A.     It  is  a  typical  response. 

Q.  That  shows,  of  course,  in  there  sales  of  35% 
according  to,  of  course,  the  retailer. 

Mr.  Gregg:  Your  Honor,  I  want  to  make  an  ob- 
jection on  the  ground  that  the  answers  on  this  so- 
called  typical  letter  are  hearsay.  If  Mr.  Mellin  is 
offering  this  as  proof  of  the  facts  indicated  on  the 
questionnaire,  it  is  clearly  hearsay  and  objection- 
able. 

Mr.  Mellin:  If  your  Honor  please,  these  ques- 
tionnaires were  sent  out,  and  although  it  is  not 
proof  of  the  fact  that  they  did  increase  their  sales 
35%,  it  is  proof  of  the  fact  that  they  advised  them 
it  increased  their  sales  to  that  extent.  [33]  With 
that  limitation  I  offer  it  in  evidence  as  a  typical 
response  to  that  questionnaire. 

The  Court:  I  will  overrule  the  objection  and  it 
will  be  admitted  in  evidence  for  that  limited  pur- 
pose. 

Mr.  Mellin:  For  that  limited  purpose,  your 
Honor,  yes. 

The  Court:    Plaintiff's  Exhibit  7. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 7.) 

[See  Book  of  Exhibits.] 
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Mr.  Mellin:  I  may  tell  the  court  I  am  offeiing 
merely  a  typical  one  because  I  have  a  summary  of 
them. 

Q.  I  also  hand  you  what  appears  to  be  a  reca- 
pitulation of  the  responses  you  received  from  these 
questionnaires,  and  I  ask  you  to  pay  no  attention 
to  the  bottom  four  lines,  l)ut  ask  you  if  you  can 
identify  the  paper.  A.     Yes,  I  do. 

'Q.  Will  you  state  whether  or  not  that  is  a  reca- 
pitulation of  what  was  given  in  answer  to  the  ques- 
tionnaires that  you  sent  out? 

A.     That  is  correct. 

Q.  And  ^ves  the  correct  number  of  the  ques- 
tions sent  out? 

A.     To  the  best  of  my  knowledge. 

Q.  And  it  is  accurate  to  the  best  of  your  knowl- 
edge? A.     To  the  best  of  my  knowledge. 

Mr.  Mellin :  This  is  a  recapitulation,  your  Honor, 
of  the  answers  to  the  questionnaires  received.  [34] 

Mr.  Gregg:  Your  Honor,  I  would  like  the  same 
ruling  to  apply  to  this  exhibit,  namely,  it  is  not  ad- 
mitting as  proving  a  fact  that  certain  results  were 
obtained  by  customers. 

Mr.  Mellin:  That  is  not  what  it  is  offered  for, 
your  Honor.  It  merely  shows  what  the  answers  to 
the  questionnaires  are. 

The  Court:  What  the  same  limitation  it  will  be 
admitted  in  evidence  as  Plaintiff's  Exhibit  8. 

(The  summary  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 8.) 

[See  Book  of  Exhibits.] 
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Q.  (By  Mr.  Mellin)  :  Will  you  state  whether  or 
not  your  company  received  any  unsolicited  letters 
commenting  on  the  merits  of  this  patented  humi- 
dor ?  A.     Himdreds. 

Q.  I  hand  you  a  group  of  one,  two,  three,  four, 
five  letters  directed  to  your  company  and  ask  you  if 
you  received  these  letters  in  the  due  course  of  mail  ? 

A.    Yes. 

Q.     And  you  received  hundreds  of  them  ? 

A.    Yes. 

Q.     Are  these  typical  of  those? 

A.     That  is  correct. 

Mr.  Mellin :  I  will  offer  these  as  our  exhibits  next 
in  order. 

Mr.  Grregg :  Your  Honor,  within  the  same  limited 
scope  [35]  in  connection  with  the  previous  exhib- 
its  

Mr.  Mellin:  Is  proof  that  the  letters  were  re- 
ceived stating  that,  but  not  proof  of  the  fact  of 
what  they  state. 

The  Court :    That  is  all  right. 

Mr.  Grregg:    Are  you  marking  those'? 

Mr.  Mellin:  Yes,  they  may  be  offered  in  evi- 
denee. 

The  Court:  The  five  letters  will  be  admitted  as 
Plaintiff's  Exhibit  9. 

(The  documents  referred  to  were  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit 9.) 

[See  Book  of  Exhibits.] 
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Mr.  Mellin:  May  I  have  the  cabinet  on  the  left 
marked  for  identification? 

The  Court:  You  may,  Plaintiff's  Exhibit  10  for 
identification. 

Q.  (By  Mr.  Mellin)  :  Have  you  examined  a  cab- 
inet marked  Exhibit  10,  or  Exhibit  10  itself? 

A.    Yes. 

Q.     You  are  familiar  with  its  construction  ? 

A.     That  is  correct. 

Q.  With  respect  to  this  accused  humidor.  Ex- 
hibit 10,  will  you  state  the  differences,  if  any,  and 
the  similarities,  if  any,  between  it  and  the  humidor 
disclosed  in  Exhibit  2,  the  design  patent,  as  far  as 
external  appearances  are  concerned? 

A.     I  would  say  it  is  the  same. 

Q.  Would  you  say  it  is  identical  or  different  in 
any  respect?  [36] 

A.  I  would  say  that  every  line,  touch  and  twist, 
the  thing  is  exactly  the  same. 

Q.  Have  you  examined  the  cabinet  so  far  as  its 
mechanical  makeup  is  concerned,  this  humidor.  Ex- 
hibit 10? 

A.     It  is  practically  just  exactly. 

Q.     You  have  examined  it?  A.     Yes. 

Q.  Will  you  state  the  differences,  if  any,  and 
the  similarities,  if  any,  between  it  and  the  cabinet 
construction  sho^vn  in  Exhibit  1,  Patent  2,735,739? 

A.  I  would  say  it  is  the  same.  However,  there 
might  be  a  little  difference  in  workmanship  and 
material. 
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Q.  Well,  did  you  measure  the  cabinet  with  re- 
spect to  one  of  your  commercial  cabinets? 

A.  Yes,  I  would  say  that  it's  close  to  a  fraction 
of  an  inch. 

Q.  In  other  words,  it  is  right  to  the  fraction  of 
an  inch?  A.     Yes. 

iQ.     In  length,  width  and  height?  A.    Yes. 

Q.  You  heard  eoiuisel  tell  the  court  that  there 
was  a  difference  between  the  moimting  of  the  humi- 
dor in  the  patent  Exhibit  1  and  the  moimting  of  the 
humidor  in  the  cabinet  or  humidor  Exhibit  10  ? 

A.    Yes. 

Q.  In  other  words,  what  is  the  difference  in 
these  mountings  physically?  [37] 

A.  Well,  they  practically  amount  to  the  same 
thing.  It  is  elevated  from  the  base. 

Q.  What  is  the  reason  for  elevating  it  from  the 
base  ? 

A.  To  get  better  circulation  and  eliminate  the 
rotting  on  the  bottom. 

Q.  In  other  words,  you  raise  it  off  the  l^ottom  to 
keep  it  from  rotting  and  also  for  circulation? 

A.     Free  circulation. 

Q.  The  fact  that  in  the  patent  it  may  be  a  little 
higher  elevation  wouldn't  mean  it  would  get  just  a 
little  better  circulation?  A.     That  is  right. 

Q.  Are  there  any  other  differences  in  structural 
features,  I  mean  of  any  importance? 

A.  No,  I  v/ould  not  say  so.  I  thinly  the  cabinet — ■ 
they  couldn't  make  them  closer  if  they  tried. 

Q.     In  viev/  of  the  fact  that  you  measured  the 
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two  and  found  their  dimensions  to  be  the  same 
within  fractions  of  an  inch  and  their  construction, 
and  bear  in  mind  also  the  fact  that  they  do  not 
elevate  their  humidor  as  high  as  it  is  shown  ele- 
vated in  the  patent  in  suit,  in  your  opinion  as  a  cab- 
inet-maker would  you  say  one  was  a  copy  from  the 
other  ?  A.     Definitely. 

Q.     Definitely,  did  you  say?  A.     Yes.   [38] 

Mr.  Mellin:  May  I  offer  the  accused  humidor  in 
evidence  as  Exhibit  10? 

The  Court:  It  will  be  admitted  in  evidence  as 
Exhibit  10. 

(The  humidor  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 10.) 

Q.  (By  Mr.  Mellin) :  Mr.  Patriarca,  referring 
to  both  cabinets,  that  is.  Exhibits  5  and  10,  will  you 
tell  us  their  advantages  if  they  have  any? 

A.  In  my  opinion,  when  I  first  started,  I  thought 
that  particular  cabinet  will  subdue  the  woodwork, 
which  is  what  most  of  the  fixture  people  do  today. 
They  try  to  subdue  the  cabinet  itself  and  bring  up, 
bring  forward  the  display  of  cigars,  and  also  it  will 
display  the  cigars  evenly  and  equally. 

Q.     By  equally  do  you  mean  give  every  cigar 

A.  The  same  break.  The  old  cigar  case,  you  will 
fmd  the  front  row  got  all  the  play  and  the  back 
row  didn't  get  any  show.  That  is  usual.  Then  what 
we  did  accomplish  was  that  prior  to  our  cigar  humi- 
dor every  case  made  in  the  country  was  more  or  less 
— ^you  could  divsplay  twenty-four  boxes  in  six  feet. 
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Well,  we  increased  the  twenty-four  to  forty  in  the 
same  amomit  of  space.  So  we  thought  we  would  re- 
cover about  thirty-five  percent  of  the  floor  space, 
which  was  a  very  important  item  to  the  retailers. 
Next  we  combined  the  well-balance  display,  attrac- 
tive, and  we  humidified  the  display  [39]  part  in 
the  storage  compartment. 

Q.  The  storage  compartment  is  divided  from  the 
display  compartment  by  this  step  perforated  plate? 

A.     By  the  perforated  metal  steps. 

Q.  And  that  made  the  humidity  equal  all 
through  the  case? 

A.     Equal  all  through  the  case. 

Q.     What  was  the  advantage  of  that,  if  any? 

A.  If  we  did  work  that  perforated  step  idea, 
that  couldn't  be  accomplished  —  I  mean  we  could 
either  humidify  the  display  or  we  could  humidify 
the  storage,  but  we  couldn't  humidify  both  at  the 
same  time. 

The  Court:    Without  two  units? 

A.     That  is  right. 

Q.  One  unit  you  could  humidify  both  sides  with 
the  perforated  steps  ?  A.     That  is  correct. 

Q.  (By  Mr.  Mellin)  :  And  that  also  concealed 
the  himiidifier?  A.     That  is  right. 

The  Court :  Mr.  Mellin,  when  you  come  to  a  con- 
venient point  we  will  recess. 

Mr.  Mellin :  I  can  stop  right  at  this  minute,  your 
Honor. 

The  Court:    We  should  take  our  morning  recess. 
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We  will  go  forward  with  this  testimony  after  the 

recess. 

(Recess.) 

Q.  (By  Mr.  Mellin)  :  Mr.  Patriarca,  you  testi- 
fied about  [40]  catalogues,  that  your  company  Pa- 
triarca Manufacturing  Company  put  them  out. 
I  hand  you  what  appear  to  be  catalogues  and  I  ask 
you  if  these  are  the  catalogues  you  refer  to  that 
were  put  out  and  the  advertising  cost  that  you  had. 

A.     That  is  right. 

Mr.  Mellin:  May  I  offer  those,  your  Honor,  as 
next  in  order  as  a  group? 

The  Court:    Yes.  How  many  are  there? 

Mr.  Mellin:    Five. 

The  Court:  They  will  all  be  admitted  as  one 
exhibit,  Plaintiff's  Exhibit  11. 

(Catalogues  referred  to  were  thereupon  re- 
ceived in  evidence  as  Exhibit  11.) 

Q.  (By  Mr.  Mellin)  :  Mr.  Patriarca,  have  you 
read  and  are  you  familiar  with  Claims  3  and  4  of 
the  Patriarca  patent?  A.     That  is  right. 

Q.  Will  you  state  whether  or  not  in  your  opinion 
those  claims  read  precisely  or  not  precisely  on  the 
accused  humidor,  Exhibit  10? 

A.     I  would  say  they  would  be  precisely. 

'Q.  You  heard  it  emphasized  that  in  the  humidor, 
the  humidifier  was  located  at  a  different  elevation 
than  it  is  in  that  patent.  A.     That  is  right. 

Q.  But  it  is  elevated  above  the  base  of  the  cabi- 
net, is  it?  A.     That  is  correct.  [41] 

Q.     That  is  in  Exhibit  10?  A.     Yes. 


Melvin  Sosniok,  et  al.  (j9 

(Testimoii}^  of  Domenico  Patriarca.) 

Q.  Will  you  state  whether  or  not  your  company 
gave  written  notice  of  infringement  to  the  defend- 
ants here?  A.    Yes. 

Q.     What  response  if  any  did  you  receive'? 

A.  First,  they  seemed  to  stall  for  some  time  and 
we  kept  sending  more  notices  and  they  just  didn^t 
do  anything.  They  just  took  the  attitude  that  we 
had  no  patents. 

Q.  After  those  notices  of  infringement  did  the 
defendants  Sosnick  commence  to  sell  the  cabinet  of 
a  different  design,  that  is,  somewhat  different  from 
the  ones  that  are  before  us  here? 

A.  That  is  correct.  Oh,  sometime  after  three  or 
four  months  he  did — it  came  to  my  attention  that 
he  started  to  sell  a  little  different  style  of  cabinet — 
exactly  the  same,  actually  it  is  exactly  the  same 
cabinet,  except  he  made  some  change  in  the  front 
panel.  He  just  cut  backwards  instead  of  slanting 
downwards. 

Mr.  Mellin :  If  the  couH  please,  may  he  produce 
some  models  and  show  what  the  change  con- 
sisted of? 

The  Court:    Yes,  he  may. 

The  Witness:  Actually,  instead  of  bringing  the 
cabinet  down  this  way,  he  cut  it  this  way  and  came 
down. 

Q.  (By  Mr.  Mellin) :  Is  that  the  only  change 
you  could  see?  [42] 

A.  To  the  best  of  my  knowledge  that  is  the  only 
thing. 

Q.     Can  you  mark  on  Exhibit  3  on  Figure  3  the 
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change  that  was  made?  In  other  words,  cut  out  that 

little  triangular  piece  ?  A.     That  is  right. 

Q.  In  your  opinion  was  that  a  substantial  or  a 
trivial  change? 

A.  I  would  say  that  it's  a  trivial  chaiige.  I  mean 
it  doesn't  do  any  less  or  any  more  than  the  other 
does. 

Q.  Now  when  you  put  out  this  patented  humidor 
that  we  have  been  speaking  of  did  any  others  prom- 
inent in  the  industry  attempt  to  duplicate  it? 

A.     Yes. 

Q.  I  ask  you  to  compile  a  list — you  were  asked 
by  counsel  on  the  other  side  actually  to  compile  a 
list  of  what  occurred  in  each  one.  Do  you  have  such 
a  list?  A.     That  is  correct. 

Q.  I  will  show  you  that  list  and  ask  you  if  it  is 
a  correct  and  a  complete  list  of  those  which  you 
had  notice  of,  of  making  a  duplicate  of  the  patented 
cabinet,  and  that  you  notified  or  called  their  atten- 
tion to  the  patents,  and  there  are  notations  on  here 
las  to  what  occurred  after  the  notice ;  is  it  correct  to 
those  degrees?  A.     That  is  right. 

Q.  I  will  hand  you  the  list  and  ask  you  if  that 
is  the  list  you  had  prepared  for  me?  [43] 

A.    Yes. 

Mr.  Mellin :  I  offer  that  in  evidence,  your  Honor, 
as  next  in  order.  May  I  call  the  attention  of  your 
Honor  that  on  this  list  there  is  McKesson-Robbins, 
who,  when  their  attention  was  called  to  this  patent, 
stopped  and  they  sell  the  Patriarca  humidor  at  this 
time.  The  same  is  true  of  the  large  Bowman  Corpo- 
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ration  of  Grand  Rapids,  Michigan,  the  Wilkenson 
Company  of  Providence,  Rhode  Island,  the  United 
Fixtures  of  Providence,  Rhode  Island,  the  Modem 
Store  Fixtures  of  Providence,  and  the  others 
stopped  infringement  save  and  except — ^or  said  they 
were  changing — save  and  except  the  defendant  here 
and  certain  other  customers,  who  were  notified 
under  the  statute  that  permits  of  such  notification. 

The  Court:  It  will  be  admitted  into  evidence  as 
Plaintiff's  Exhibit  12,  that  is,  the  list  will. 

(The  list  referred  to  was  thereupon  received 
in  evidence  and  marked  Plaintiff's  Exhibit  12.) 
[See  Book  of  Exhibits.] 

Mr.  Mellin:  Your  Witness.  Your  Honor,  I  ne- 
glected to  offer  the  file  wrappers  of  the  two  patents 
in  suit. 

The  Court:    The  file  A\T:'appers? 

Mr.  Mellin :    The  file  histories. 

The  Court :    You  want  to  offer  those  in  evidence  ? 

Mr.  Mellin:  I  would  like  to  offer  those  in  evi- 
dence. They  should  have  gone  in  as  one  exhibit.  May 
file  wrapper  in  2,735,739  be  offered  separately,  and 
file  wrapper  of  design  [44]  168,288  as  the  next  in 
order  ? 

The  Court:    The  file  wrapper  of  the  Mechanical 

Patent,  that  is,  No.  2,735,739  mil  be  admitted  as 

Plaintiff's  Exhibit  13,   and  Plaintiff's  Exhibit  14 

will  be  the  file  wrapper  of  Design  Patent  168,288. 

(The  documents  refen^ed  to  were  thereupon 

received  in  evidence  and  respectively  marked 

Plaintiff's  Exhibits  13  and  14.) 
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Cross  Examination 

Q.  (By  Mr.  Gregg)  :  Mr.  Patriarca,  one  of  the 
advantages  of  the  cigar  showcases  that  are  in  the 
lOO'urtroom,  one  of  them  marked  as  Plaintiff's  Ex- 
hibit 5  and  the  other  Plaintiff's  Exhibit  10,  one  of 
the  advantages  of  those  showcases  is  that  they  are 
what  are  called  self-service  type  of  case,  is  that 
correct  ? 

A.     I  wouldn't  say  that  is  primarily. 

The  Court :    He  said  one  of  the  advantages. 

The  Witness:  Oh,  yes,  one  of  the  advantages, 
yes. 

Q.  (By  Mr.  Gregg)  :  Would  you  say  it  was  one 
of  the  principal  advantages?  A.     No. 

Q.  You  call  yours  the  Self-Service  Showcase, 
don't  you? 

A.    We  happened  to  put  the  name  that  way. 

Q.  You  do  call  yours  the  Self-Service  Show- 
case? A.     That  is  right. 

Q.  That  is  a  particular  quality  that  you  adver- 
tise to  the  [45]  public?  A.     Yes. 

Q.  You  did  not  originate  the  Self-Service  Show- 
case, did  you,  Mr.  Patriarca? 

A.     That  particular  one  we  did. 

Q.  Did  you  originate  first  self-service  cigar 
showcases? 

A.  I  wouldn't  know  which  one  you  are  refer- 
ring to. 

Q.     Let  me  put  it  this  way:  What  do  you  under- 
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stand  by  self-service  cigar  showcase,  and  surely  you 

must  know  since  you  call  yours  a  self-server. 

A.     Repeat  the  question,  please. 

Q.  Will  you  tell  me  what  one  means  by  the 
phrase  "Self-Service  Cigar  Showcase'"? 

A.     Self-service  means  you  can  help  yourself. 

Q.  Instead  of  having  a  clerk  reach  around  from 
behind  you  serve  yourself?  A.     That  is  right. 

Q.  You  were  not  the  first  person  to  develop  and 
design  and  invent  a  self-service  showcase,  were 
you?  A.     I  can't  answer  that. 

Q.  I  think  you  answered  it  in  your  deposition 
given  last  week.  Mr.  Mellin,  may  I  read  from  my 
copy  of  the  deposition? 

Mr.  Mellin:    You  may. 

Mr.  Gregg:  I  am  reading  now  from  the  deposi- 
tion of  Domenico  Patriarca  taken  in  this  case  on 
January  8,  1957,  before  [46]  Rosemary  Arnold,  a 
notary  pu])lic  in  the  City  and  Coimty  of  San  Fran- 
cisco. I  am  reading  on  page  10  of  the  deposition  as 
follows,  a  question  put  by  me  to  you : 

"Q.  Then  you  did  not  originate  the  self-service 
type  of  showcase,  is  that  correct? 

"A.  I  don't  think  so.  I  originated  the  particular 
one  there." 

Q.  Are  we  agreed,  Mr.  Patriarca,  that  you, 
while  you  may  have  originated  the  particular  cigar 
showcase  in  the  courtroom,  marked  Plaintiff's  Ex- 
hi])it  5,  you  were  not  the  first  to  originate  a  self- 
servdce  cigar  showcase  ? 

A.     I  could  not  honestly  answer  that. 
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Q.  But  yon  did  admit  yon  did  not  in  yonr  depo- 
sition, didn't  you  ? 

A.  Perhaps  you  might  have  caught  me — I  mean 
I  am  not  very  good  in  expressing  myself.  That  is 
one  handicap  I  have. 

Q.  You  have  been  in  the  showcase  business  for 
thirty-five  years;  that  has  been  your  profession  for 
thirty-five  years,  has  it  not? 

A.  I  think  woodworking  has  been  my  profession 
all  my  life.  That  is  all  I  know. 

Q.  How  long  have  you  been  in  the  cigar  show- 
case business? 

A.  The  cigar  case  business,  we  building  fixtures, 
building  a  showcase  before,  we  did  build  cigar  cases 
as  well.  "When  we  built  a  drugstore  we  had  to  build 
a  candy  rack,  magazine  rack,  [47]  wall  cases,  and 
also  we  built  a  cigar  case. 

Q.  You  have  been  in  the  cigar  showcase  business 
for  many  years;  you  are  an  old  hand  at  it,  is  that 
correct?  A.     I  think  so. 

Q.  As  a  matter  of  fact,  you  did  not  even  origi- 
nate the  idea  of  sliding  glass  panels  in  cigar  show- 
cases, isn't  that  true,  Mr.  Patriarca?  I  am  now 
manipulating  Plaintiff's  Exhibit  5.  I  am  referring 
to  the  sliding  glass  panels.  You  did  not  even  origi- 
nate that  feature,  did  you? 

A.     No,  I  did  not  originate  the  sliding  panel. 

Q.  As  a  matter  of  fact,  you  did  not  even  origi- 
nate, in  connection  \vith  cigar  showcases^ — ^and  again 
I  am  pointing  to  and  referring  to  Plaintiff's  Ex- 
hibit 5 — ^you  did  not  even  originate  the  idea  of  steps 
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to  support  the  cigar  boxes;  that  is  collect,  isn't  it? 

A.     In  that  particular  case  I  did. 

Q.  I  don't  care  what  you  originated  in  connec- 
tion with  that  particular  case,  Mr.  Patriarca.  Were 
you  the  first  person  to  employ  the  idea  of  steps  to 
support  cigar  boxes  ? 

A.     In  that  particular  manner  we  did. 

Q.     I  am  asking  the  question  in  general. 

A.     In  general  I  couldn't  answer  that. 

Q.  So  far  as  you  know  you  originated  the  use  of 
steps  to  support  cigar  boxes  in  a  cigar  showcase? 

A.     In  that  particular  case,  yes.  [48] 

Mr.  Mellin :  In  that  particular  case  you  are  talk- 
ing about  one  of  these? 

The  Witness:    Yes. 

Q.  (By  Mr.  Gregg) :  Perhaps  I  can  refresh 
your  recollection  somewhat  by  reading  again  from 
your  deposition  given  last  week,  Mr.  Patriarca. 
I  am  now^  reading  on  page  10  commencing  at 
line  14: 

"Q.  Did  you  originate,  you  or  Mr.  Cameron  or 
both  of  you,  this  feature  of  cigar  showcases,  a  series 
of  steps  to  support  the  cigar  boxes? 

"A.     In  that  particular  manner,  yes. 

"Q.     What  is  the  particular  manner? 

"A.  The  manner^ the  one  in  that  particular 
case. 

"Q.     What  is  it?  Describe  it. 

"A.  Size,  configuration,  height,  proportion  and 
the  amount  of  steps. 

"Q.     Can  we  put  it  this  way,  that  steps  were  old, 
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but  the  particular  height,  configuration  and  shape 

were  original  with  you. 

"A.     For  that  adaptation,  yes. 

"Q.  Then  you  did  not  originate  a  step  type  of 
support  but  you  originated  a  particular  type  of  step 
support  for  cigar  boxes'? 

"A.     Well,  you  might  call  it  that. 

"Q.  Do  you  wish  to  change  your  testimony  in 
any  [49]  regard?" 

Mr.  Mellin:  Just  a  moment.  He  is  not  changing 
his  testimony.  He  is  still  saying  these  particular 
steps. 

Q.  (By  Mr.  Gregg)  :  If  you  can't  understand 
my  question,  ^Ir.  Patriarca,  please  say  so  and  I  will 
try  to  rephrase  them.  I  am  now  talking  about  the 
particular  steps  shown  in  Plaintiff's  Exhibit  5;  I 
am  referring  to  steps  in  general. 

Mr.  Mellin:    Disassociated  from  these  cabinets. 

Mr.  Gregg:  Disassociated  from  these  cabinets, 
steps  in  a  cigar  showcase  to  support  the  cigar 
boxes : 

Q.  Had  somebody  got  to  that  idea  before  you 
did  ?  A.     Not  in  that  particular  way. 

Q.     You  have  answered  that  question. 

A.     That  is  the  only  way  I  can  answer. 

The  Court:    What  is  the  page  of  the  deposition? 

Mr.  Gregg:  The  page  of  the  deposition,  your 
Honor,  the  last  portion  of  it  I  read  was  page  10  of 
the  deposition  commencing  at  line  14  and  ending  on 
page  11  at  line  1.  The  previous  portion  that  I  read 
in  regard,  I  believe,  to   originating  a  self-service 
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type  of  cigar  showcase  was  on  page  10  of  the  depo- 
sition, lines  11  to  13.  This  is  the  Patriarca  deposi- 
tion. 

Q.  It  is  a  fact,  is  it  not,  Mr.  Patriarca,  that  you 
were  not  even  the  first  to  use  a  humidifier  in  con- 
nection with  a  cigar  showcase,  is  that  right? 

A.     No,  I  wasn't  the  first  to  use  a  humidifier. 

Q.  As  a  matter  of  fact,  you  were  not  even  the 
first  person  to  use  what  is  variously  described  as  an 
automatic  or  mechanical  humidifier,  is  that  correct? 

A.    No. 

Q.  During  your  examination  by  Mr.  Mellin,  Mr. 
Patriarca,  you  mentioned  that  the  name  Manning  as 
a  person  who  made  some  flattering  remarks  regard- 
ing your  showcase.  Do  you  know  whether  or  not  this 
gentleman  Manning  or  his  company  sell  any  other 
line  of  showcases  than  Patriarca'?  A.     No. 

Q.     You  do  not  know  whether  he  does  or  not? 

A.     To  the  best  of  my  knowledge,  no. 

The  Court:  What  do  you  mean  by  that?  To  the 
best  of  your  knowledge  you  don't  know? 

A.  I  don't  know  if  he  sells  any  other  kind  of 
cases. 

Q.  (By  Mr.  Gregg)  r  Now,  Mr.  Patriarca,  you 
marked  with  a  pencil  Plaintiff's  Exhibit  3,  which  is 
an  enlargement  of  the  drawing  of  Design  Patent 
No.  168,288,  and  your  marking  indicated  a  change 
which  was  made  after  the  notice  of  infringement 
was  sent  by  you  to  the  Sosnick  Company.  Do  you 
know  who  made  that  change? 

A.     I  do  not  know. 
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Q.  You  do  not  know  whether  the  Sosnick  Com- 
pany made  the  change  or  not?  A.     No.  [51] 

Q.  Or  whether  they  were  responsible  for  it  or 
not?  A.     No. 

Q;  I  direct  your  attention  to  Figure  1  of  Design 
Patent  168,288  shown  on  the  enlargement,  Plain- 
tiff's Exhibit  3,  and  to  Figure  1  of  Plaintiff's  Ex- 
hibit 4,  which  is  an  enlargement  of  one  of  the  draw- 
ings of  the  Mechanical  Patent  No.  2,735,739,  and  I 
ask  you,  those  drawings  are  virtually  identical,  are 

they  not?  A.     They  are.  [52] 

***** 

Mr.  Grregg:  If  your  Honor  please,  you  have  on 
your  left  as  you  view  it  the  cigar  showcase  which 
we  will  prove,  when  we  put  on  our  case,  is  a  prior 
use  and  I  would  like  to  have  it  marked  for  identifi- 
cation as  Defendants'  Exhibit  A. 

The  Court:  Defendants'  Exhibit  A  for  identifi- 
cation. 

(The  cigar  showcase  referred  to  was  there- 
upon marked  Defendants'  Exhibit  A  for  iden- 
tification.) [68] 
***** 

Q.  (By  Mr.  Gregg) :  Mr.  Patriarca,  it  is  a  fact, 
is  it  not,  that  the  customer  coming  into  a  cigar  shop, 
liquor  store  or  drugstore,  some  retail  establishment 
selling  cigars  does  not  see  the  perforated  metal  step 
partition  that  is  present  in  your  showcase,  isn't  that 
correct?  A.     No,  I  wouldn't  say  so. 

Q.  Aren't  the  steps  completely  covered  with 
boxes  of  cigars? 
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A.  I  wouldn't  know.  There  is  always  a  certain 
amoimt  of  space  between  boxes  that  can  be  seen.  It 
is  not  actually  displayed. 

Q.  I  hand  you  a  catalogue,  which  is  one  of  a 
gi^oup  of  exhibits  marked  as  Plaintiff's  Exhibit  11, 
and  directing  your  attention  to  the  cover  page,  ask 
you  if  that  is  not  the  appearance  of  the  cigar  case 
to  the  cigar  purchaser  when  he  [78]  comes  into  a 
store. 

A.     Will  you  repeat  that  question,  please  ? 

Q.  Will  you  look  at  the  cigar  showcase  shown 
on  the  cover  of  the  catalogue  which  is  in  front  of 
you,  such  catalogue  being  a  group  of  exhibits 
marked  as  Plaintiff's  Exhibit  11,  and  ask  you  if  it 
is  not  correct,  it  is  something  like  that  which  the 
cigar  customer  sees  when  he  goes  into  a  store? 

A.     Yes,  that  is  true. 

Q.  Then  a  customer  who  goes  into  a  store  does 
not  actually  see  the  steps,  isn't  that  right? 

A.     The  steps  can  be  seen. 

Q.  In  other  words,  if  the  customer  went  to  the 
trouble  of  removing  some  of  the  cigar  boxes  ? 

A.     No,  not  remove  the  cigar  boxes. 

Mr.  Mellin :    If  you  look  carefully  enough. 

The  Witness:    Yes. 

Q.  (By  Mr.  Gregg) :  Mr.  Patriarca,  are  you 
aware  of  the  fact  that  the  cigar  cabinets  sold  by  the 
defendant  Melvin  Sosnick  Company  are  not  in  fact 
manufactured  by  Melvin  Sosnick  Company  but  in- 
stead are  manufactured  by  Rubenfeld  Showcase 
Co.? 
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A.     I  learned  that  since  I  came  up  to  tlie  West. 

The  Court :    How  is  "Rubinf  eld"  spelled  '^ 

Mr.  Gregg:  Your  Honor,  it  is  R-u-b-i-n-f-e-1-d 
Showcase  Company. 

Q.  You  learned  of  that  fact  just  within  the  last 
week  or  so,  [79]  isn't  that  correct? 

A.     That  is  right. 

Q.  I  would  like  to  hand  you  a  letter.  First  I 
would  like  to  exhibit  it  to  counsel  and  have  it 
marked  for  identification  as  defendants'  next  in 
order,  B,  I  believe. 

The  Court:    It  is  Exhibit  B. 

(The  letter  referred  to  was  thereupon 
marked  Defendants'  Exhibit  B  for  identifica- 
tion.) 

Q.  (By  Mr.  Gregg) :  I  exhibit  to  you,  Mr.  Pa- 
triarca, Defendants'  Exhibit  B,  which  is  a  letter 
signed  by  Jack  E.  Hursh  of  the  firm  of  Mellin, 
Hanscom  &  Hursh,  dated  July  30,  1956,  directed  to 
Eckhoif  &  Slick,  Mills  Tower,  San  Francisco,  Cali- 
fornia, re  Patriarca  Mfg.,  Inc.  versus  Sosnick  and 
Patriarca  Mfg.,  Inc.  versus  Austruy,  such  letter 
outlining  the  terms  of  a  proposed  settlement  of  a 
case,  and  I  direct  your  attention  only  to  para- 
graph 5. 

Mr.  Mellin:  Just  a  minute.  By  counsel's  own 
statement  this  is  a  letter  attempting  to  compromise 
this  case  and  I  think  it  is  inadmissible. 

The  Court:  It  may  very  well  be  and  it  may  not 
be.  I  do  not  know  what  the  general  nile  would  be 
thnt  it  would  not. 
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Mr.  Mellin:  I  will  withdraw  my  objection.  I  see 
no  point  in  the  letter. 

Q.  (By  Mr.  Gregg)  :  I  direct  your  attention  to 
paragraph  5,  the  last  item  in  the  letter,  which  reads 
as  follows:  [80] 

"that  Rubinfeld  Showcase  Company  join  in  such 
settlement  and  abide  by  the  terms  thereof." 

I  am  not  concerned  at  all,  Mr.  Patriarca,  with  the 
proposed  terms  of  the  settlement,  but  I  direct  your 
attention  to  that  paragraph  marked  5.  How  does  it 
happen,  Mr.  Patriarca,  that  your  counsel,  Mellin, 
Hanscom  &  Hursh,  in  proposing  a  settlement  of 
this  suit  on  July  30,  1956,  demanded  as  a  condition 
of  that  settlement  that  Rubinfeld  Showcase  Com- 
pany abide  by  the  terms  of  the  settlement?  How  do 
you  reconcile  that  with  your  testimony  just  now 
that  you  learned  only  last  week  that  Rubinfeld 
manufactured  the  cases  that  Sosnick  puts  out? 

A.     I  don't  know. 

Q.  Mr.  Patriarca,  apart  from  your  apparent 
confusion  about  your  knowledge  of  the  relationship 
between  Melvin  Sosnick  Company  and  Rubinfeld 
Showcase  Company,  quite  apart  from  that,  you  did 
in  fact  know  quite  sometime  ago  that  Rubinfeld 
Showcase  Company  does  manufacture  self-serving 
type  of  cigar  showcases  ? 

A.  Yes,  it  came  to  our  attention  about,  oh,  I 
should  say  a  year  and  a  half  ago  or  two  years  ago, 
I  don't  recall  exactly,  that  Rubinfeld  was  making  a 
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case  similar  to  ours,  and  we  have  the  correspond- 
ence, my  attorney  from  Providence,  and  Rubinfeld 
had  some  kind  of 

Q.     Pardon  me.  I  believe  that  is  "Rubinfeld." 

A.  I  don't  know  exactly  how  it  is  pronounced. 
As  a  matter  of  [81]  fact,  I  don't  know  how  to  ex- 
plain it  if  I  had  to.  So  we  corresponded  back  and 
forth,  at  least  our  attorney  corresponded  back  and 
forth,  and  Rubinfeld  I  gave  him  a  solemn  promise 
that  they  were  going  to  redesign  the  case  and  they 
were  not  going  to  make  that  case  any  more,  and  to 
the  best  of  my  knowledge  he  took  for  granted  that 
Rubinfeld  would  start  to  make  the  case.  That  is 
why,  even  if  it  was  called  to  my  attention  that  they 
were  still  making  the  case,  I  still  went  on  the  as- 
sumption that  he  promised  he  would  stop,  cease 
making  the  case. 

Q.  Can  you  recall  just  about  the  time  that  you 
arrived  at  this  assumption  that  Rubinfeld  had  quit 
manufacturing?  A.     He  wrote  us. 

Q.     He  wrote  you?  A.    Yes. 

Q.     Can  you  recall  about  when  that  was? 

A.  It  was  just  about  a  year  ago  this  time,  be- 
cause I  remember  at  the  time  I  came'  West,  and 
that  is  just  at  the  time  Rubinfeld  wrote  back  and 
said  he  was  going  to  cease. 

Q.  You  never  followed  up  then,  is  that  correct, 
Mr.  Patriarca?  A.     No. 

Q.  Isn't  it  a  fact,  Mr.  Patriarca,  that  just  about 
the  last  item  of  correspondence  between  yourself  or 
somebody  representing  you  on  the  one  hand  and 
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Riibinfeld   Showcase   Company  on  the   [82]    other 
hand  was  a  letter  notifying  Riibinfeld  that  they 
were  still  infringing? 

Mr.  Mellin:  Your  Honor,  this  is  even  after  the 
time  this  suit  was  filed.  I  do  not  see  the  relevancy 
of  it,  if  he  thinks  there  isn't  any  point  in  it. 

Mr.  Gregg:  Your  Honor,  the  relevancy  is 
this 

The  Court:  He  has  not  objected.  I  am  not  going 
to  get  into  argument  about  it  if  he  has  not  objected. 

Mr.  Gregg:  I  would  like  to  have  this  letter 
marked  for  identification  as  Defendant's  Exhibit 
next  in  order. 

The  Court:    Defendant's  Exhibit  C. 

(The  letter  referred   to  was   thereupon   re- 
ceived in  evidence  as  Defendant's  Exhibit  C.) 
[See  Book  of  Exhibits.] 

Q.  (By  Mr.  Gregg)  :  I  hand  you,  Mr.  Patriarca, 
Defendant's  Exhibit  C,  which  is  a  letter  dated 
March  21,  1956,  signed  by  Jack  E.  Hursh  of  the 
firm  of  Mellin,  Hanscom  &  Hursh,  directed  to  the 
Rubinfeld  Showcase  Company,  245  South  Los  An- 
geles, Los  Angeles,  California,  and  ask  you  to  read 
it  and  see  if  you  wish  to  change  your  testimony  in 
any  regard  with  respect  to  your  assumption  that 
Rubinfeld  Showcase  Company  had  quit  manufac- 
turing the  type  of  case  that  you  deemed  to  be  an 
infringement. 

Mr.  Mellin:    Is  there  a  question  pending? 

Mr.  Gregg:    Yes.  Will  you  read  the  question. 
(Question  read.)  [83] 
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A.  In  January  he  did  write  to  us  and  he  said  he 
was  going  to  stop.  For  all  purposes  I  thought  he 
was.  The  chances  are  after  that,  maybe  either  by 
some  other  correspondence,  but  being  perfectly 
frank  with  you  I  don't  remember,  but  it  is  evident, 
it  is  there. 

Q.  Mr.  Patriarca,  Glaser  Brothers  is  your  exclu- 
sive representative  in  this  area,  are  they  not. 

A.  You  couldn't  call  them  exclusive  because  we 
have  somebody  else  besides. 

Q.    Who  else  do  you  have^ 

A.    McKesson-Robbins. 

Q.  There  is  an  agreement  between  Patriarca 
Mfg.  and  Grlaser,  is  there  not,  appointing  them  an 
exclusive  distributor*?  A.    Yes. 

Q.  Grlaser  Brothers  is  a  cigar  wholesaler,  is  it 
not  ?  A.     That  is  right. 

Q.  And  they  are  in  competition  with  Melvin 
Sosnick  Company  in  the  sale  of  cigars,  is  that  cor- 
rect ? 

A.     I  assiune  so.  I  am  not  acquainted  with  them. 

Q.  Don't  you  know"  that  Melvin  Sosnick  is  a 
cigar  wholesaler?  A.    Yes. 

Q.     They  are  located  in  San  Francisco? 

A.     Yes. 

Q.    Aaid  Glaser  is  located  in  San  Francisco? 

A.     Yes.  [84] 

Q.  Could  you  explain,  Mr.  Patiiarca,  since  you 
have  come  from  Pro\T.dence,  Rhode  Island,  about 
three  thousand  miles  away,  you  have  come  all  the 
way  across  the  country  to  sue  someone  on  a  patent, 
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why  is  it  that  you  have  sued  Melvin  Sosnick  Com- 
pany, a  cigar  wholesaler,  instead  of  the  manufac- 
turer Rubinfeld  Showcase  Company?  [85] 
*  *  »  *  * 

A.  I  came  about  January  15th  of  last  year  or 
thereabout.  It  [87]  might  be  a  few  days  before  or 
after.  I  came  to  San  Francisco  because  I  was  in- 
formed that  Sosnick  Company  was  selling  cases 
similar  to  mine.  I  came  over  here  and  I  saw  three 
installations  with  my  own  eyes.  I  was  satisfied  there 
was  an  exact  infringement,  at  least  in  my  own  mind. 
I  told  my  attorney  to  advise  them.  They  first  stalled 
as  long  as  they  could,  and  then  practically  told  us 
we  didn't  have  no  patent,  no  leg  to  stand  on,  so 
they  are  going  right  ahead  and  do  what  they  want. 
At  least  that  is  the  way  I  understood  it. 

Q.  (By  the  Court)  :  Do  you  have  anything  to 
say  about  why  you  have  not,  if  you  have  not,  sued 
the  Rubinfeld  Showcase  Company? 

A.     Well,  I  felt  that  if  we  sue  one,  and  if  I  had 

to  go  and  sue  Rubinfeld,  I  had  to  go  to  Los  Angeles, 

and  I  don't  intend  to  spend  the  rest  of  my  days  in 

court.  I  got  a  living  to  make.  [88] 
***** 

Q.  (By  Mr.  Grregg) :  Mr.  Patriarca,  I  direct 
your  attention  to  a  feature  of  the  cigar  showcase 
which  you  manufacture  known  as  Plaintiff's  Ex- 
hibit 5.  I  direct  your  attention  to  this  slope. 

The  Court:  You  have  to  use  a  case  or  can  you 
use  the  diagram  up  here? 
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Mr.  Gr^gg:  I  can  use  the  diagram,  your  Honor. 
I  think  that  is  a  good  idea. 

Q.  I  direct  your  attention  to  Plaintiff's  Exliibit 
3,  a  large  drawing  of  Design  Patent  168,288,  and  I 
further  direct  your  attention  to  the  sloping  lower 
front  wall,  to  which  I  will  apply  the  reference  char- 
acter X.  What  is  the  advantage  of  that  lower 
sloping  front  wall. 

A.  Well,  it  has  quite  a  few  advantages.  The  first, 
it  improves  the  symmetry,  the  balance,  and  does 
sul>due  the  woodwork  and  bring  out  the  display  of 
merchandise. 

Second,  you  can  get  close  to  it,  much  closer,  to 
make  your  selection  instead  of  kicking  the  w^ood- 
work.  [89] 

Q.  Having  regard  to  the  change  which  was  made 
in  the  cabinet  that  the  Sosnicks  have  sold,  namely, 
extending  it  back  horizontally  and  then  dowm  verti- 
cally, would  that  improve  your  appearance  and,  I 
forget  your  phrase,  something  like  subduing  the 
wood  ?  A.     No. 

Q.     It  would  not? 

A.  I  mean — excuse  me — it  does  practically  the 
same  thing  actually,  because  the  display  remained 
the  same  and  you  could  still  get  close  and  the  gen- 
eral appearance  is  still 

Q.  Mr.  Patriarca,  apart  from  any  pleasing  de- 
sign aspects  of  that  lower  sloping  front  wall,  the 
only  practical  advantage  is,  is  it  not,  that  it  just 
permits  the  customer  to  get  closer  and  put  his  feet 
under  the  cabinet  ? 
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A.     That  is  one  of  the  features.  [90] 
***** 

Q.  (By  Mr.  Grregg) :  If  I  can  refresh  your  re- 
collection, you  apparently  made  your  invention  in 
September,  1951.  I  am  not  asking  you  to  state  that. 
That  is  in  the  record.  A.     Yes,  1951. 

Q.  I  am  speaking  about  prior  to  that  time,  and 
prior  to  the  time  that  you  got  into  production  on 
this  type  of  case  you  sold  a  negligible  amount  of 
cigar  showcases? 

A.  Yes,  I  would  say  in  ih^  neighborhood  of 
fifteen  through  the  balance  of  1951  and  1952  and  in 
the  year  1950. 

Q.  I  thought,  Mr.  Patriarca,  that  you  had  been 
in  the  showcase  business,  including  the  cigar  show- 
case business,  for  about  35  years. 

A.     That  is  correct. 

Q.  During  those  35  years  up  until  about  1951 
you  sold  only  ten  or  fifteen  showcases? 

A.     That  is  correct. 

Q.     Not  very  much  business  then. 

A.  No,  I  wouldn't  say  that.  In  other  words,  we 
used  to  do  a  general  store  fixture  work,  and  when 
we  built  the  store,  we  included  the  cigar  cases. 

Q.  Altogether  prior  to  1951  in  your  35  years  of 
experience  [92]  you  had  sold  only  about  ten  or 
fifteen  cigar  showcases?  A.     Yes. 

Q.  You  testified,  I  believe,  you  had  sold  since 
you  came  out  mtli  the  self-sei-^i-ce  cigar  showcase 
about  4,000  of  them,  sold  them  throughout  the 
comitry  ?  A.    Yes. 
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Q.  You  know  how  many  cigar  showcases  there 
are  in  the  United  States?  A.     No. 

Q.  Do  you  know  how  many  cigar  retailers  there 
are  in  the  United  States? 

A.     I  used  to  know  at  one  time. 

Q.  I  have  heard  the  figure  of  2,000,000.  Does  that 
sound  out  of  line  ?  A.     How  many  ? 

Q.     2,000,000  cigar  retailers? 

A.  It  could  be  that  many.  I  don't  think  there 
were  that  many  but  it  is  a  large  amount. 

Q.  Since  1951  to  date,  a  period  of  about  six 
years,  you  have  sold  4,000  cigar  showcases;  you 
have  sold  to  certainly  not  in  excess  of  4,000  cigar 
retailers,  is  that  correct?  Some  of  them  might  have 
bought  two  showcases,  is  tliat  corre^^t? 

A.  There  mights — a  few  people,  they  might  have 
bought  them  all  in  one. 

Q.  Do  you  know  anything  about  the  sale,  and  I 
am  speaking  now,  [93]  Mr.  Patriarca,  of  the  period 
1951  to  the  present  time,  do  you  know  how  many 
cigar  showcases  have  been  sold  during  that  period 
by  your  competitors  throughout  the  country? 

A.    No. 

Q.  You  do  not.  They  might  have  sold  a  gi^eat 
many  more  that  you? 

A.    I  don't  believe  so. 

Q.  You  do  not  think  that  throughout  the  country 
more  than  4,000  cigar  showcases  have  been  sold  in 
the  last  six  years. 

A.    At  the  least  I  don't  think  so. 

Q.     I  would  like  to  ask  you  a  few  questions,  Mr. 
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Patriarca,  witli  regard  to  a  list  of  concerns  which 
according  to  your  testimony  at  one  time  were  imita- 
ting your  cigar  showcases,  but  they  have  mended 
their  ways  since.  I  refer  to  Exhibit  12,  McKesson- 
Rol>bins,  No.  1  on  the  list,  do  they  sell  locally  in 
San  Francisco?  A.     Yes. 

Q.  With  regard  to  McKesson-Robbins,  do  you 
know  whether  they  sell  any  other  cigar  showcases 
than  the  Patriarca?  A.     I  don't  think  so. 

Q.     You  do  not  believe  so  but  you  do  not  know? 

A.     I  wouldn't  swear  to  it. 

Q.  With  regard  to  the  Bowman  Corpora tion  of 
Grand  Rapids,  Michigan,  according  to  the  exhibit, 
they  stopped  the  infringing  and  now  sell  the  Pa- 
triarca humidor?   [94]  A.     Yes. 

Q.  Do  you  know  whether  Bowman  sells  any 
other  line  of  cigar  showcases? 

A.     To  the  best  of  my  knowledge  not. 


Q 

A 

Q 

A 

Q 

A 

Q 

ness 
A 

Q 


But  you  do  not  know  for  sure? 
I  have  not 


What  is  the  Bowman  Corporation? 

It  is  a  national  fixture  house. 

It  is  a  fixture  concern? 

A  fixture  concern,  yes. 

The  ¥7'ilkinson  Company  No.  3,  what  busi- 
are  they  in? 

Same  thing,  the  fixture  business. 

Do  you  know  whether  they  sell   any  other 
showcases  than  the  Patriarca  hiunidor  ? 

A.     I  don't  Imow,  to  be  frank  with  you.  They 
might  build  some  otlier  type  of  case  themselves,  but 
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when  it  come  to  that  type  of  case  they  buy  from  us. 

Q.  Here  is  one  close  to  home,  United  Fixtures, 
Providence,  Rhode  Island,  Wilkinson  was  also  in 
Providence  ?  A.    Yes. 

Q.  What  about  them?  Do  they  sell  any  other 
line? 

A.  They  do  not  sell  any  other  line,  but  I  don't 
say  they  might  not  make  a  conventional  case  now 
and  then  if  it  is  required. 

Q.  You  think  they  might  sell  some  of  their  own 
manufacture?  [95] 

A.  Yes,  but  not  the  same  type  of  a  case  because 
there  wouldn't  be  any  sense  for  them  to  buy  from 
us. 

Q.  No.  8  on  the  list,  Plaintiff's  Exhibit  12,  was 
the  Royal  Showcase  of  San  Francisco.  Is  it  your 
position  that  they  were  notified  of  infringement 
and  stopped  manufacturing? 

A.  To  the  best  of  my  knowledge  I  would  say 
they  did  stop.  They  promised,  to  stop. 

Q.    Do  they  put  out  any  other  type  of  showcase? 

A.  I  imagine  they  do.  They  make  other  types  of 
cases  and  they  make  a  conventional  cigar  case.  I 
mean  I  assume. 

Q.  Do  you  know  whetheT  they  put  out  some 
showcases  of  the  type  we  are  lookmg  at,  to  my  right 
and  to  the  Court's  left,  which  is  Defendant's  Ex- 
liibit  A? 

A.  I  have  seen  the  case  there.  I  don't  know 
whetlier  it  is  manufactured  by  the  Royal  Showcase. 
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Q.  You  do  not  know  whether  Royal  Showcase 
maiiuf  actiirers  that  %  A.     No. 

Q.     Do  you  laiow  the  Madison  Drug  Company? 

A.     Madison  Drug? 

Q.     Madison  DiTig  Company. 

A.     In  San  Francisco? 

Q.  I  don't  know  where  they  are  located.  I  just 
have  the  name  Madison  Drug  Company. 

A.     I  don't  recall. 

Q.  Do  you  know  a  J.  B.  Withers  in  Atlanta, 
Georgia?  [96]  A.     Withers?  Yes. 

Q.     Do  they  ever  put  out  a  case  like  yours? 

A.  To  be  perfectly  frank,  I  haven't  seen  the  case 
they  put  out.  I  understood  they  did  put  a  case  out 
like  ours.  We  had  a  talk  with  DeWitts  of  the  main 
branch  and  they  seemed  to  agree  that  they  would 
undertake  to  sell  our  case.  A  lot  of  the  branches 
tliey  do  sell  our  case.  I  wouldn't  say  that  all 
branches  sell  their  caseis  or  they  sell  oiu*  case,  but 
a  lot  of  them,  De Witt's  branch,  which  is  part  of 
this  Withers. 

Q.  How  a]>out  the  H.  W.  Shore  Company  of 
Wooster,  Massachusetts  ? 

A.  H.  W.  Shore,  they  came  out  with  a  case  sim- 
ilar to  ours.  We  notified  them  and  to  the  best  of  my 
knowledge,  since  we  notified  them,  one  of  their 
branches,  which  I  should  say  is  about  35  to  40 
miles  away — it  might  be  50 — ^which  is  the  New 
Haven  branch,  has  sold  more  cases  during  that  time 
than  any  other  previous  time  before. 
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Q.     What  are  tliey  selling  now,  do  you  knowl? 

A.     They  are  selling  our  case. 

Q.    Your  case?  A.    Yes. 

Q.     And  no  other? 

A.     AYell,  now,  that  I  am  not  sure. 

Q.  Did  you  ever  notify  them  of  an  infringe- 
ment? A.    Yes.  [97] 

Q.  They  are  not  on  this  list.  Plaintiff's  Exhibit 
12,  are  they?  I  will  hand  it  to  you. 

A.     I  tllought  I  had  it.  Yes. 

Q.    Where  is  it?  A.     H.  E.  Shore. 

Q.     H.  E.  Shore?  A.    Yes. 

Q.  Perhaps  that  is  the  source  of  confusion.  I 
imderstood  the  name  was  Shaw.  The  name  is  Shore, 
is  that  correct?  A.    Yes. 

Mr.  Gregg:     I  think  that  is  all,  your  Honor. 

The  Court:  Mr.  Mellin,  how  much  longer  will 
your  redirect  be? 

Mr.  Mellin:     Two  or  three  minutes. 

The  Court :    Gro  right  ahead. 

Mr.  Mellin:  Your  Honor,  I  have  in  front  of  me 
ih.^  remainder  of  the  correspondence  regarding  this 
Rubinfeld  matter,  including  a  copy  of  the  letter 
that  was  sent  us,  inasmuch  as  this  was  our  cor- 
respondence from  Elliot  A.  Salter,  who  is  of  Frucht 
and  Salter,  patent  lawyers.  Providence,  Rhode 
Island,  and  a  letter  fi'om  the  atto^meys  for  Rubin- 
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fold  of  April  10,  1956,  a  copy  of  the  letter  being 
from  Rubinfeld's  attorney  dated  January  8,  1956. 
May  I  offer  the  documents  to  complete  the  corre- 
spondence in  this  matter? 

The  Court:    Has  counsel  seen  it  yet?  [98] 

Mr.  Mellin:  Yes.  That  completes  the  corres- 
pondence. 

The  Court:    As  one  exhibit? 

Mr.  Mellin:     As  one  exhibit. 

Mr.  Gregg :  If  it  please  the  Court,  I  wonder  if  we 
could  stipulate  that  there  is  one  exhibit  which  is  a 
letter  from 

Mr.  Mellin:  Sidney  R.  Rose  of  Flam,  Valensi  & 
Rose,  who  are  the  attorneys  for  Rubinfeld. 

Mr.  Grregg:  No,  I  am  mistaken  about  that.  Go 
right  ahead. 

Mr.  Mellin:  These  show  that  e.ven  on  April  10, 
1956,  the  time  when  Rubinfeld,  after  they  made  the 
change,  they  still  said  they  did  not  infringe.  That 
was  long  after  the  filing  of  this  suit. 

The  Court:  These  three  lettecrs  will  be  marked 
Plaintiff's  Exhi1>it  15.  Proceed. 

(The  correspondence  referred  to  was  there- 
upon received  in  evidence  and  marked  as  Plain- 
tiff's Exhibit  15.) 

[See  Book  of  Exhibits.] 

Redirect  Examination 

Q.  (By  Mr.  Mellin) :  Mr.  Patriarca,  do  you  have 
any  interest  in  any  cigar  business  as  such  ? 
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A.     None  whatsoever. 

Q.  Does  any  of  your  associates  have  any,  such 
as  Mr.  Cameron  ?  A.    None  whatsoever. 

Q.  Do  you  have  any  interest  whatsoever  in  the 
cigar  business  of  Grlaser  or  his  associate  companies  ? 

A.     None  whatsoever.  [99] 

Q.  In  other  words,  as  I  understand  it,  your  only 
business  is  selling  cigar  cases'? 

A.     That  is  correct. 

Q.  To  clear  up  apparently  what  was  confusing 
you  this  morning,  I  think,  Mr.  Patriarca,  if  you 
take  these  steps,  or  just  ordinary  steps,  such  as  in 
tlie  case  of  Mr.  Grregg  out  of  your  case  and  put  them 
in  some  of  the  commonplace,  heretofore  used  cases, 
that  was  done  before  you  made  your  invention, 
wasn't  it? 

A.  As  far  as  the  steps,  I  think  as  a  whole,  that 
is  as  old  as  man  liimself  because  we  use  steps  to 
climb  stairs. 

Q.  That  is  also  ti-ue  of  cabinets  that  permit 
somebody  to  serve  themselves?  You  did  not  invent 
that  particular  principle?  A.     No. 

Mr.  Melliti:    That  is  all. 

Mr.  Gregg:    No  questions,  your  Honor. 

The  Court:    Will  you  step  down? 
(Recess) 

Mr.  Mellin :    We  will  call  Mr.  Glaser. 

The  Court:  Mr.  Glaser,  step  forward  and  be 
sworn,  please. 
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MARCUS  GLASER 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn  testified  as  follows : 

The  Court :  Before  you  start  examining  this  wit- 
ness I  might  [100]  say  to  both  coimsel  that  I  am 
personally  a,cquainted  with  this  witness  and  have 
known  Iiim  for  a  niunber  of  years.  However,  I 
have  no  business  relations  with  him  or  anything  of 
that  sort.  I  want  both  counsel  to  be  advised.  I  know 
Mr.  Griaser  and  have  known  him  for  a  nmnber  of 
years. 

Direct  Examination 

Q.  (By  Mr.  Mellin)  :  State  your  full  name  for 
the  Court  and  tlie  record. 

A.    Marcus  Griaser. 

Q.    Your  age?  A.    57. 

Q.     And  your  residence  address? 

A.     1100  Sacramento  Street. 

Q.     What  is  your  occupation? 

A.     President,  Griaser  Brothers. 

Q.     Do  you  also  have  another  company? 

A.     Yes,  sir. 

Q.     What  is  the  business  of  Griaser  Brothers? 

A.  The  business  of  Griaser  Brothers  is  whole- 
sale cigars,  tobacco  and  cigarettes. 

Q.     What  is  the  name  of  the  other  company? 

A.  We  have  many  other  companies.  The  other 
company  you  are  referring  to  is  the  Frawley  To- 
bacco Company. 
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Q.  You  are  for  all  practical  purposes  the  Fraw- 
ley  Company,  a  tobacco  concern'? 

A.    Yes,   sir.    [101] 

Q.    How  long  have  you  been  in  business? 

A.    All  my  life. 

Q.  You  are  active  and  have  been  active  for  many 
years  in  that  business?  A.    Yes. 

Q.     Over  what  territory  do  you  distribute  cigars  ? 

A.  The  states  of  Oregon,  Nevada,  Washington 
and  part  of  Idaho. 

Q.  How  long  have  you  been  distributing  cigars 
over  that  area? 

A.  Practically  speaking,  we  have  been  in  business 
since  1888.  We  have  been  in  California  in  the  City 
of  San  Francisco  since  that  time.  Our  first  branch 
was  in  1912.  We  expanded  in  1919  out  of  state  for 
the  first  time,  and  from  there  on  we  grew. 

Q.  Is  one  of  your  companies  the  distril^utor  of 
plaintiff's  hmnidors?  A.     Yes,  sir. 

Q.     For  how  long? 

A.     I  think  since  1953,  if  I  am  not  mistaken. 

Q.  And  those  cabinets  I  refer  to,  they  axe  hke 
or  unlike  Exhibit  5? 

A.     Tliis  is  the  cabinet,  Exliibit  5. 

Q.  How  did  you  happen  to  become  the  distri- 
butor of  this  cabinet? 

A.  I  was  in  the  tobacco  convention  at  Atlantic 
City,  and  in  walkmg  through  some  of  the  exhibits 
I  came  across  this  [102]  particular  cabinet.  To  me 
it  represented  the  acme  in  cigar  display  and  dis- 
tribution,  ability  to  keep  the  cigars  moving,   the 
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cure-all — it  was  a  cure-all  for  the  cigar  business,  as 
I  saw  it,  from  the  standpoint  of  consiimer  display 
and  sales.  I  met  a  Mr.  Cameron  there  and  asked 
him  how  much  the  case  was.  He  told  me  and  I  told 
lihn.  I  didn't  think  anybody  could  see  a  cigar  case 
for  that  price.  I  said,  however,  I  would  like  to  talk 
to  you  about  it. 

Mr.  Cameron  afterwards  came  out  to  see  me  and 
we  took  the  cigar  case  on  through  the  Frawley  To- 
bacco Company,  not  through  Glaser  Brotliers. 

Q.  And  they  sell  the  case  actually  to  the  re- 
tailers ? 

A.  The  case  is  sold — Grlaser  Brothers  is  not  in 
the  fixture  business.  We  are  in  the  cigar,  tobacco 
and  candy  business.  When  it  comes  to  fixtures  or 
anything  that  requires  any  length  of  time,  we  try 
to  divorce  it  from  the  regular  Glaser  Brothers  setup. 
So  we  put  this  in  the  Frawley  Tobacco  Company, 
which  allowed  them  to  sell  to  everybody. 

Q.  Then  you  have  been  selling  these  Patriarca 
patented  cabinets  since  about  1953,  did  you  say? 

A.     Yes,  sir. 

Q.  Did  you  cause  a  compilation  of  the  sales,  both 
in  niunbers  of  cabinets  and  in  dealer  value,  to  be 
made  up  for  you?  A.     Yes,  sir. 

Q.  I  hand  you  such  a  recap  or  compilation  and 
ask  yoii  if  that  [103]  is  it?  A.     This  is  it. 

Q.  And  that  shows  the  total  sales  by  your  com- 
pany since  that  time  of  $265,314.95 ;  that  is  correct, 
is  it?  A.    Yes,  sir. 
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Mr.  Mellin :  I  will  offer  that  recap  and  the  sales, 
your  Honor. 

The  Court:    Plaijitiff's  Exhibit  16. 

(The  recap  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 16.) 

[See  Book  of  Exhibits.] 

Q,  (By  Mr.  Mellin) :  Prior  to  the  time  that  you 
became  the  distributor  of  this  Patriarca  display 
hiunidor,  what  had  been  your  experience;  with  ref- 
erence to  hiunidors,  of  this  kind  for  this  purpose'? 

A.  Well,  I  have  been  in  the  cigar  business  prac- 
tically speaking  working  at  it  since  1917,  working 
both  for  the  manufacturer  as  a  peddler,  distributing 
as  a  peddler,  and  also  working  for  Glaser  Brothers, 
and  the  problem  in  the  industry  was  always  to  get 
a  case  that  would  do  three  of  four  fim.ctions.  Where 
you  could  always  get  two  or  three  you  couldn't  get 
a  fourth  one.  No  matter  what  you  did  there  was 
always  something  missing.  When  I  saw  this  case  I 
decided  that  it  had  everything  that  was  asked  for. 
I  had  tried  to  sell — I  built  cases  before.  I  have  gone 
to  special  shops  and  ordered  cases  for  dealers,  had 
them  l>uilt,  I  talked  to  display  men  and  tried  to 
fool  aroimd  [104]  with  the  cases  to  see  what  could 
be  done,  but  none  of  the  caseis  answered  exactly  the 
problem  of  this  industry,  and  when  I  saw  this  Pa- 
triarca case  I  thought  we  had  hit  the  jackpot  on  it. 

Q.  Do  you  know  whetlier  or  not  the  sale  of  the 
cases  that  you  had  made  have  increased  or  deicreased 
the  sale  of  cigars  in  your  area  I 
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A.  I  can't  say  positively  that  we  have  increased 
the  sale  of  cigars  ui  our  area  through  the  sale  of 
cigar  cases,  but  I  would  say  oiir  sales  have  increased 
perceptil)ly  since  1953.  I  can  say  that  we  sell  this 
case  mider  a  rigid  guarantee  to  the  dealer.  It  is 
verbal  but  it  is  still  a  guarantee,  that  any  time  a 
dealer  puts  it  in  and  he  can't  show  a  30  i)er  cent 
increase  in  his  business,  in  a  cigar  department,  if 
he  places  it  correctly,  according  to  what  we  ask,  we 
will  give  him  the  case. 

Q.  Can  you  state  whether  or  riot  those  to  whom 
you  have  sold  cases  have  increased  their  cigar  sales  ^ 

A.  Our  comparative  figures  showed  an  increase 
of  about  51  per  cent. 

Q.  From  your  records  you  are  able  to  determine 
this,  were  you?  A.     Yes,  sir. 

Q.     How  did  you  do  this? 

A.  I  had  one  of  our  auditors,  I  had  our  head 
auditor  take  off  a  three  month  period,  before  and 
after,  and  we  produced  the  figures  based  on  25  per 
cent  of  the  cases  we  sold  in  the  year  [105]  1955. 

Q.  In  other  words,  you  picked  all  the  sales  ,of 
cases  during  a  certain  period? 

A.     During  a  certain  period. 

Q.  And  then  checked  those  against  the  cigar 
sales  to  the  retailer  prior  to  and  subsequent  to  that 
tmie?  A.     Yes,  sir. 

Q.  I  hand  you  a  compilation  which  is  entitied 
''Comx3arative  Value  of  Cigars  Delivered  to  Pa- 
triarca  Purchasers."  Is  that  the  compilation  you 
refer  to?  A.     Yes,  sir. 
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Q.     That  you  bad  your  auditor  make? 

A.    Yes,  sir. 

Q.  And  that  shows  an  average  increase  to  all 
of  those  to  what  extent?  A.     51.63. 

Mr.  Mellin:  I  will  offer  that  in  evidence,  your 
Honor,  as  next  in  order. 

(The  compilation  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  17.) 

[See  Book  of  Exhibits.] 

Q.  (By  Mr.  Mellin) :  As  I  understand  it,  from 
the  evidence  that  has  gone  in  from  you,  you  have 
sold  sometliing  over  600  cases  in  this  area  in  which 
you  deal  over  the  past  three  or  four  years.  Bo  you 
know  of  any  instance,  Mr.  Griaser,  in  which  the  in- 
stallation of  the  Patriarca  case  failed  to  increase 
the  [106]  retail  sale  of  cigars? 

A.  I  do  not  know  of  any  instance  where  it  failed 
to  increase.  There  are  some  cases  on  record  there 
where  it  was  only  12  or  18  per  cent,  and  we  have 
studied  the  matter  over,  went  down  to  the  dealer, 
and  by  moving  the  case  around  and  putting  it  in 
a  more  ^iilneral^le  position  to  display,  we  have 
brought  that  l^ack  ux>  to  where  it  should  have  been. 

Q.  What  were  the  shortcomings  of  these  prior 
cases  that  you  have  spoken  of,  that  you  said  they 
had  prior  to  this  Patriarca  case? 

A.  A  cigar  case  must  have  a  few  advantages 
that  are  not  given  lightly  to  anybody.  Nmnber  one, 
cigar  business  is  not  what  you  would  call  an  in- 
creasing  business   in   today's   economy,    though   it 
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shows  an  increase  of  two  per  cent  over-all.  In  1933, 
wliicli  was  a  slow  point,  there  were  four  billion 
cigars  sold;  today  there  is  six  billion  five  hundred 
million.  That  is  the  1956  figures.  And  one  of  the 
reasons  for  it  is  a  lack  of  proper  display  in  show- 
cases and  the  lack  of  proper  conditioning  for  cigars. 
If  a  cigar  is  dry,  you  not  only  lose  a  customer  for 
your  cigar  l3ut  you  lose  a  customer  for  the  business. 
It  is  ]>itter,  it  is  harsh,  it  doesn't  smoke  properly. 
If  a  cigar  is  fresh  and  in  good  condition  it  tastes 
and  smells  sweet,  smells  like  tobacco,  doesn't  have 
the  harsh  odor.  A  cigar  must  be  fresh.  Not  only 
that,  the  average  case  we  have  seen  up  to  this 
point [107] 

iQ.     By  "up  to  this  point"  what  do  you  mean? 

A.  Up  to  the  point  I  have  seen  this  Patriarca 
case,  the  average  case  we  had  seen  and  the  ones  I 
have  built  even — and  I  think  I  have  built  a  great 
many  cases^ — and  by  many,  100,  let  us  call  it  that, 
for  round  numbers — we  found  the  space  that  it  took 
up  was  so  great  you  couldn't  get  adequate  display, 
and  at  the  same  time  produce  and  keep  a  fresh 
humidification  of  cigars,  and  keep  the  cigar  either 
from  becoming  too  fresh  and  getting  soggy,  as  we 
call  it,  with  a  mold  on  it,  or  becoming  dry. 

The  average  cigar  l^ox  is  one  foot — ^approximately 
you  must  allow  one  foot  in  a  case  for  a  cigar  box  as 
an  average.  To  put  50  boxes  in  a  case,  or  40  boxes, 
as  you  see  there,  would  require  in  this  case  about  6 
and  a  half  or  7  feet.  I  don't  know  the  exact  meas- 
urement, but  that  is  approximately  what  it  is.  To  do 
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it  in  a  regulation  case  of  3  steps  or  a  regulation 
case  that  had  been  built  in  the  past  without  the 
mass  display  and  the  functional  use  of  this  case, 
which  this  design  alone  gives,  a  mass  impression, 
which  is  today's  modern  merchandising,  mass  im- 
pression without  giving  this  you  lose  the  effective- 
ness by  spreading  it  out.  A  man  sees  nothing. 

Then  in  addition  to  this,  if  it  is  not  so  located,  it 
does  not  strike  the  eye  when  it  comes  in,  if  it  is  not 
built  up  so  people  can  see,  if  it  hasn't  the  attrac- 
tiveness to  make  a  man  want  to  buy,  you  lose  a  cigar 
sale,  because  most  of  cigar  sales  [108]  are  what  you 
call  point  of  sale  purchases.  Now,  this  case  an- 
swered all  of  those  problems,  as  I  saw  it.  Not  only 
that,  it  answered  the  most  difficult  problem  of  all. 
When  the  dealer  bought  a  quantity  of  cigars,  where 
was  he  going  to  put  them?  What  was  he  going  to  do 
with  them?  S^tick  them  in  the  back  and  then  put 
them  in  the  case  when  they  are  all  dry?  He  would 
put  them  underneath  of  the  case.  The  case  was 
humidified.  The  case  was  in  good  condition.  All 
•cigars  taste  fresh.  Everything  about  the  case  was 
clean.  In  addition  he  could  lock  the  case  at  night 
time  if  he  wanted  to.  He  could  do  many  things 
with  it.  And  we  increased  high  grade  cigar  business 
25  per  cent  above  the  national  average  since  1953, 
and  I  attribute  a  great  deal  of  it  to  the  Patriarca 
case. 

Q.     Have  you  ever  seen  a  case  like  this  before? 

A.     Yes,  sir. 

Q.     You  have  seen  a  case? 
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A.    What  easel 

Q.    What  case? 

A.     The  one  standing  over  there  ? 

IQ.  I  mean  prior  to  the  time  you  saw  the  Pa- 
triarca  case. 

A.  I  have  never  seen  in  my  time  in  the  cigar 
business,  I  had  never  seen  an  identical  case  to  this 
case,  or  what  I  would  consider,  instead  of  identical, 
if  I  may  use  the  word  similar — I  have  never  even 
seen  a  similar  case.  Though  many  people  have  tried 
to  make  displays,  this  man  created  something  that 
[109]  could  1)6 — ,  anybody  could  imitate  it,  sure,  be- 
cause since  the  four-minute  mile  was  broken,  there 
have  been  other  guys  who  have  broken  it.  Since  you 
broke  the  sound  barrier,  others  have  broken  it.  But 
one  man  had  to  come  into  this  industry  and  give  us 
the  backgroim.d  and  give  us  a  case  that  looked  to  be 
like  this. 

Q.  From  the  sale  of  the  case  itself  do  you  make 
much  of  a  profit? 

A.     We  make  practically  no  x)rofit. 

'Q'.     Why  do  you  still  distribute  them? 

A.  Because  they  increase  the  sale  of  cigars. 
They  help  the  cigar  business.  They  are  good  for  the 
cigar  business,  and  what  is  good  for  the  cigar  busi- 
ness is  good  for  this  company. 

Q.  When  the  Frawley  Company,  or  whatever 
company  sells  these  cases,  sells  them  to  customers, 
is  it  your  practice  to  give  away  free  cigars  to  put 
in  the  case? 

A.    We  don't  give  away  anything.  We  made  ar- 
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rangements  with  the  manufacturers  with  whom  we 
do  business,  and  some  with  whom  we  do  not  do  busi- 
ness. Where  we  do  business  with  the  manufacturer, 
we  go  in  and  give  the  man,  to  help  him  reduce  the 
cost  of  that  case,  because  it  is  a  very  expensive  case 
for  a  little  retailer  to  put  in — it  is  three,  four,  five 
or  six  hundred  dollars — this  is  an  expensive  case,  it 
isn't  cheap — we  make  arrangements  with  the  manu- 
facturer, who  is  given  the  privilege  of  putting  in 
free  cigars  in  a  man's  case.  At  the  same  time  we  do 
this  we  notify  other  manufacturers.  At  one  [110] 
point  they  used  to  let  us  put  their  own  cigars  in. 
Later  they  felt  they  were  losing  something.  They 
weren't  able  to  go  aroimd  and  say,  "We  gave  it  to 
you  instead  of  Grlaser  Brothers."  It  isn't  our  fran- 
chise brand.  So  they  w^ent  around  and  gave  it  to  the 
dealer  themselves.  The  manufacturers  are  notified 
and  they  make  arrangements  to  give  whatever 
cigars  they  want  in  those  cases. 

Q.  Is  that  sort  of  arrangement  unusual  in  the 
cigar  business? 

A.  In  our  particular  case  anything  could  be  im- 
usual,  but  in  the  sale  of  Patriarca  cases  throughout 
the  East  it  was  recommended  by  the  Cigar  Institute 
of  America  of  which  I  am  a  member.  It  is  in  con- 
junction mth  the  Cigar  Manufacturers  Association, 
and  they  give,  wherever  Patriarca  puts  in  a  case, 
they  give  a  certain  amount  of  free  goods  to  the 
retailer  in  the  cases.  It  is  an  effort  to  get  the  dealer 
to  take  a  further  interest  in  selling  fresh  cigars, 
well  displayed  and  well  humidified. 
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Q.  What  sort  of  discount  does  that  give  the  pur- 
chaser of  one  of  these  cases  presently? 

A.  I  think  that  the  facts  will  speak  for  them- 
selves. It  isn't  a  discount.  We  have  a  schedule  and 
everybody  knows  the  schedule.  It  is  open;  isn't 
closed.  That  schedule  is  open  to  everybody. 

Q.  Even  with  the  value  of  the  cigars  given  away 
does  that  case  still  cost  the  retailer  more  than  the 
Sosnick  case  or  not  to  [111]  your  loiowledge? 

A.  To  the  best  of  my  knowledge  a  great  deal 
more,  sir,  and  the  dealer  pays  money  for  it. 

Q.  In  any  instance  do  you  require  when  you  sell 
one  of  these  cases  to  the  retailer  that  they  display 
only  your  brands  or  the  brands  that  you  are  han- 
dling ? 

A.  This  case  is  sold  mth  the  understanding  that 
it  is  the  dealer's  property.  We  ask  him  and  we  get, 
because  we  have  installed  this  in  usual  manners,  we 
say,  "Please  give  us  30  to  60  days,  leave  our  cigars 
there,  see  how  they  sell,  and  if  they  don't  sell  we'll 
pick  them  up  and  take  them  back."  Once  a  man 
buys  that  case  it  is  his.  He  can  say,  "I  am  sorry 
but  there  is  nothing  we  can  do  about  it."  There  is 
nothing  in  the  conditional  sales  contract  that  re- 
quires him  to  display  our  cigars. 

Q.     Did  you  ever  require  it  to  your  knowledge? 

A.  No,  to  the  best  of  my  knowledge,  and  if  I 
found  anybody  who  did  I  would  dismiss  him  from 
the  organization. 

Q.  Did  you  ever  offer  to  sell  these  cases  to  the 
defendant  Sosnick? 
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A.  I  have  offered  to  sell  that  case  to  Mr.  Melvin 
Sosnick.  I  have  tried  to  sell  that  case  to  every 
distributor  on  the  West  Coast.  I  have  made  it  pub- 
lic that  I  would  do  so.  But  I  personally  have  told 
that  to  Mr.  Sosnick  myself. 

Mr.  Mellin:    Your  witness.  [112] 

The  Court:    Cross  examine. 

Mr.  Gregg:  Your  Honor,  I  would  like  to  file  the 
deposition  of  Mr.  Glaser  taken  last  week.  Mr. 
Mellin,  may  we  have  the  same  stipulation? 

Mr.  Mellin:     Certainly. 

The  Court:    The  deposition  may  be  filed. 

Mr.  Mellin:  Before  he  commences  may  I  ask 
one  question? 

The  Court:    Yes. 

Q.  (By  Mr.  Mellin) :  Did  you  ever  advertise 
this  humidor,  this  Patriarca  humidor? 

A.     What  do  you  meaji  advertise  it? 

Q.    Did  you  advertise  it  ever? 

A.     Certainly,  I  have  spent  money  on  it. 

Q.     How  much? 

A.  I  don't  know.  We  give  away  two  or  three 
cases  a  year.  Last  year  I  gave  a  case  to  the  retail 
liquor  dealers  in  San  Diego,  I  gave  one  away  to 
the  retail  grocers.  We  give  away  one  to  the  retail 
dniggists  association. 

Q.     At  conventions? 

A.     At  conventions  as  door  prizes. 

Q.  Do  you  advertise  in  journals  and  things  of 
that  sort?  A.     No. 

Mr.  Mellin:    That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Grregg)  :  Mr.  Glaser,  you  are  the 
exclusive  representative  throughout  [113]  the  states 
of  California,  Oregon,  and  Washington  of  Patri- 
arca  Manufacturing  Company,  aren't  you? 

A.     After  a  fashion. 

Q.  Will  you  qualify  that  and  explain  the  quali- 
fication ? 

A.  The  McKesson  Drug  Company  also  have  that 
case.  They  sell  it  along  with  their  fixture  account. 
Just  lately  here  one  of  the  fixture  people  wanted 
a  case  and  it  was  sold  to  them. 

Q.  But  most  of  the  Patriarca  cases  sold  in  those 
three  states  are  sold  through  the  Frawley  Tobacco 
Company?  A.    Yes,  sir. 

Q.     You  own  the  Frawley  Tobacco  Company? 

A.     Yes,  sir. 

Q.     And  you  also  own  the  Glaser  Brothers? 

A.    Yes,  sir. 

Q.  In  Plaintiff's  Exhibit  16,  for  the  period  1953 
through  1956,  a  period  of  four  years,  the  total  sales 
of  cigar  cases  amounted  to  $265,314.95;  you  may 
check  me  if  you  wish. 

A.     Whatever  the  paper  says,  it  speaks  for  itself. 

Q.  Proportionately  about  how  does  that  compare 
with  the  dollar  volume  of  cigar  sales  of  Glaser 
Brothers  ? 

A.     I  don't  think  it  is  relevant. 

Q.     Could  you  answer  that? 

A.     I  don't  see  why  I  should. 
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Q.     No  objection  has  been  made. 

Mr.  Mellin:  I  will  object.  What  difference  does 
it  make  [114]  how  many  cigars  he  sells?  That  is 
not  an  issue  here.  What  is  the  total  sales  of  cigars'? 

The  Court:     Is  that  what  you  are  after? 

Mr.  Gregg:  I  do  not  care  about  the  total  sales 
of  cigars.  I  want  the  ratio  between  the  dollar  vol- 
ume of  showcase  sales,  the  dollar  volume  of  cigars 
as  against  the  dollar  volume  of  showcase  sales. 

Mr.  Mellin :  That  is  like  comparing  bananas  with 
chickens. 

The  Court:    What  is  the  relevancy? 

Mr.  Gregg:  The  relevance  is  this:  We  believe 
the  motive  in  filing  this  suit  is  to  protect  the  sale 
of  cigars  and  not  the  sale  of  showcases. 

Mr.  Mellin:  If  your  Honor  please,  if  he  wants 
to  know  the  number  of  cigars  sold  here,  we  have 
given  the  value  on  that  list. 

The  Court:  I  understand.  Can  you  give  that 
ratio,  Mr.  Glaser? 

The  Witness:     Will  you  restate  your  question? 

The  Court.:  He  wants  to  know  the  ratio  of  dol- 
lar volume  of  cigars  to  the  dollar  volume  of  sales. 

Mr.  Gregg:  For  the  period  indicated,  1953 
through  1956. 

The  Witness :  Well,  I  am  here  to  help  Mr.  Patri- 
arca in  this  suit.  As  long  as  you  have  asked  the 
question,  I  mil  give  the  answer.  I  can't  give  it  to 
you  in  percentage.  I  don't  know.  But  our  cigar  vol- 
ume represents  somewhere  between  17  and  20  mil- 
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lion  dollars.  [115]  The  exact  figure  I  refuse  to  give 

you.  I  think  that  is  satisfactory. 

Q.  (By  Mr.  Gregg) :  That  is  sufficient.  Your 
main  purpose  in  selling  the  Patriarca  showcases 
is  to  stimulate  the  sale  of  cigars,  is  that  correct? 

A.    Yes,  sir. 

Q.  In  the  states  of  California,  Oregon  and 
Washington  Glaser  Brothers  is  the  dominant  and 
largest  cigar  wholesaler,  is  that  correct? 

A.     I  wouldn't  say  that  100  per  cent. 

Q.     Well,  let  us  take  California. 

A.  In  the  State  of  California  we  are  the  largest 
cigar  distributors  all  over  the  state,  though  there 
are  locations  where  other  people  are  stronger  than 
we  are. 

Q.  What  about  San  Francisco?  What  is  your 
relative  position? 

A.  I  don't  know  what  anybody  else  is  doing,  so 
anything  I  would  say  would  be  a  matter  of  con- 
jecture. 

Q.  What  would  be  your  conjecture  with  regard 
to  San  Francisco,  your  relative  position  in  the  sale 
of  cigars? 

A.  I  thmk  w^e  are  number  one.  We  are  supposed 
to  be  number  one  in  the  United  States,  if  that  will 
answer  all  your  questions  on  that  subject. 

Q.     That  is  sufficient.  A.     All  right. 

Q.  It  is  a  fact,  isn't  it,  Mr.  Glaser,  in  the 
last  few  years  [116]  there  has  been  a  great  deal  of 
advertising,  national  advertising  by  the  cigar  in- 
dustry and  by  some  of  the  companies  in  the  cigar 
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industry;  by  "national  advertising"  I  refer  to  TY 
and   other  forms  of  nationwide  advertising,   isn't 
that  correct?  A.     I  supi>ose  so. 

Q.     Don't  you  know? 

A.     I  don't  know.  Do  you? 

Q.  You  asked  me  the  question.  I  see  it  on  the 
fight  programs.  A.     That's  right. 

Q.  They  advertise  Santa  Fe  cigars,  isn't  that 
right? 

The  Coui't.:  It  is  a  rather  indefinite  question. 
I  think  that  is  what  Mr.  Griaser  is  referring  to. 
Counsel,  I  do  not  want  this  to  get  into  an  argu- 
mentative proposition  between  you  and  the  witness 
and,  Mr.  Glaser,  you  answer  the  questions  and  don't 
question  counsel. 

The  Witness:    Yes,  sir.  All  right,  sir. 

Q.  (By  Mr.  Gregg)  :  To  what  extent  have  in- 
creased cigar  sales,  as  sho^\m  by  Plaintiff's  Exhibit 
17 — I  will  hand  you  my  copy  of  that — to  what  ex- 
tent would  you  say  increased  cigar  sales  have  been 
due  to  national  advertising  of  cigars? 

A.  Well,  if  I  may  digress  to  answer  that,  in  the 
cigar  business  the  total  increased  sales  for  last  year 
was  approximately  two  per  cent.  This  took  in  all 
facets  of  the  industry.  The  increased  sale  on  the 
West  Coast  has  been  throwni  slightly  out  of  kilter, 
and  the  relative  position  of  its  increase  has  [117] 
been  thro^wn  out  of  kilter  because  of  the  tremen- 
dous influx  of  population  for  which  allowances  can- 
not be  made  because  we  are  not  close  enough  up 
vdth  them.  So  if  we  have  increases  here  that  are 
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far  greater  than  the  national  average — and  we  have 
— ^some  of  it  must  be  given  to  this  influx  of  popu- 
lation. Some  of  it  must  be  given  to  the  fact  that 
we  have  a  greater  cigar-smoking  public  in  the  West 
than  we  have  in  the  South.  It  is  axiomatic  in  the 
business  that  the  higher  the  wage  scale  the  more 
cigars  are  smoked.  It  is  also  axiomatic  in  the 
business  that  the  more  people  who  are  in  the  fresh 
air  smoke  cigars  than  those  who  are  in  closed  of- 
fices. This  is  part  of  a  picture.  I  cannot  give  you 
the  exact  total.  I  don't  know.  But  Glaser  Brothers 
— and  these  cases  have  shown  remarkable  improve- 
ment over  and  above  our  own  increase.  Well,  we 
have  increased  perceptibly  in  our  business,  and 
these  cases,  where  they  have  been  put,  have  in- 
creased greater  than  Glaser  Brothers  increase.  I 
hope  that  will  answer  your  question. 

Q.  Mr.  Glaser,  with  regard  to  the  locations 
where  Patriarca  showcases  have  been  installed,  and 
according  to  the  data  set  forth  in  Plaintiff's  Ex- 
hibit 17,  comparing  the  prior  90  day  period  with 
the  subsequent:  90  day  period,  in  those  cases  I 
would  like  you  to  shed  some  light  and  information 
on  this  question:  Was  there  any  change  in  the 
brands  of  cigars  displayed  before  and  after  the 
commencing  of  the  test  period  ? 

Mr.  Mellin:    Change  in  brands?  [118] 

Mr.  Gregg:     Change  in  brands? 

Q.  Take,  for  example,  to  pin  point  it,  the  first 
item  in  Plaintiff's  Exhibit  17  is  for  San  Francisco. 
The  period  is  the  2nd  of  Jime  to  the  1st  of  Au- 
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gust.  There  were  three  units  installed.  Prior  to 
the  time  they  were  installed,  if  I  am  interpreting 
this  document  correctly,  prior  to  the  time  they 
were  installed  $1,173.75  worth  of  cigars  were  sold. 
During  the  90  days  after  the  case  was  installed 
$2,035.81  worth  of  cigars  was  sold.  In  those  par- 
ticular instances,  in  San  Francisco,  three  unitS' — 
and  I  will  hand  you  my  copy  of  the  exhibits — were 
there  any  changes  in  the  brands  of  cigars? 

A.  Let  me  answer  it  to  the  best  of  my  ability 
this  way.  Since  1951 — since  1950  we  have  not  added 
a  new  brand  except  a  nickel  brand,  which  is  incon- 
sequential with  us.  We  haven't  added  a  new  brand 
in  our  distribution  scheme  of  our  cigar  business  to 
the  best  of  my  knowledge^ — to  the  best  of  my  knowl- 
edge. 

Q.  By  the  way  of  digression,  Mr.  Glaser,  is 
there  a  nickel  cigar  that  is  worth  smoking? 

A.  Yes,  there  is  a  very  good  cigar.  I  will  recom- 
mend it  to  you.  Forty-fours.  Can  I  get  the  plug  in? 

Q.  I  am  not  concerned,  Mr.  Glaser,  about 
whether  Glaser  Brothers  has  changed  its  brand  of 
cigars.  What  I  am  concerned  about,  to  pin  point 
it,  with  respect  to  the  first  item  on  Plaintiff's 
Exhibit [119] 

The  Court:  I  gather  what  you  want  to  know 
is  whether  there  was  a  change  of  brand  in  so  far 
as  these  particular  brands  are  concerned. 

The  Witness:    To  the  best  of  my  knowledge,  no. 

Q.  (By  Mr.  Gregg)  :  You  do  not  know  really 
whether  the  brands  were  changed. 
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A.  I  would  say  I  would  be  surprised  if  they 
were. 

Q.  Were  tlie  brands  your  own  brands  or  were 
they  the  brands  of  other  w^holesalers  or  a  mixture 
of  brands? 

A.     I  don't  know  what  you 

Q.     Take  the  three  units  in  San  Francisco. 

A.  Just  a  minute,  please.  I  am  not  tiying  to 
argue  here,  be  argumentative  mth  this.  We  have 
150  salesmen,  or  180,  to  be  exact.  We  have  35,000 
accounts.  Now,  if  you  want  me  to  sit  up  here  and 
pin  point  three  accounts  in  San  Francisco,  I  am 
going  to  tell  you  I  can't  do  it.  But  I  am  going  to 
tell  you  the  cases  have  held  approximately  the 
same  displays  before  and  after.  I  think  that  our 
records  are  accurate,  because  we  try  to  keep  them 
accurately.  We  don't  tiy  to  hide  nor  do  we  try  to 
cheat  with  them.  I  would  assiune  what  we  had  be- 
fore is  the  same  as  we  have  afterwards. 

Q.  But  that  is  simply  an  assumption;  you  do 
not  know  it  to  be  a  fact? 

A.     I  cannot  swear  to  it  under  oath. 

Q.  You  have  been  personally  connected  with  the 
cigar  business  [120]  in  San  Francisco  for  a  good 
many  years,  is  that  right,  Mr.  Griaser? 

A.     Yes,  sir. 

Q.  Do  you  know  of  the  Royal  Showcase  Com- 
pany in  San  Francisco?  A.     Yes,  sir. 

Q.  Do  you  know  of  the  Regal  Manufacturing 
Company  in   San  Francisco?  May  I  mention  the 
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name  of  Henry  Cohen,  who  I  understand  is  the 

owner  of  Regal  Manufacturing  Company. 

A.     I  might.  I  don't  recall  just  this  minute. 

Q.  During  your  long  connection  with  the  cigar 
business  in  San  Francisco  has  it  ever  come  to  your 
attention  that  Royal  Showcase  has  manufactured  a 
self-service  type  of  cigar  showcase? 

A.    Yes,  sir. 

Q.     When  did  it  come  to  your  attention  first '^ 

A.  Well,  we  put  out  the  Royal  Showcase — the 
Royal  Showcase  has  made  many  kinds  of  self- 
service  cases,  and  you  are  using  a  very  bad  mis- 
nomer, if  you  will  pardon  the  correction,  Counsel. 
I  don't  mean  to  be  facetious  on  this.  The  word 
"self-service"  on  that  case  is  a  name  somebody  con- 
jured. This  is  to  my  way  of  thinking.  There  have 
been  many  kinds  of  display  cases  built,  but  not 
until  Patriarca  built  that  case,  with  that  particu- 
lar identification  of  the  display  en  masse,  not  until 
he  was  able  to  break  down  every  theory  that  this 
business  has  ever  had  according  to  how  a  case 
should  be  built  and  displayed,  not  until  then  had 
I  ever  seen  a  case  that  looked  like  that,  [121]  al- 
though I  will  say  the  Royal  Showcase  duplicated 
that  case  sometime  later,  and  I  have  had  the  priv- 
ilege of  bring  in  g  their  owner.  At  that  time  he  was 
semi-retired,  Mr.  Hoffman.  I  told  Mr.  Hoffman, 
"What  is  the  idea  of  trying  to  break  into  a  man's 
patent  f  and  he  told  me  he  would  stop  making  that 
particular  imitation. 

Q.    Mr.   Glaser,   you   seemed   satisfied  with  my 
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term  "self-service  showcase."  You  give  it  any  name 
you  wish.  I  have  heard  the  phrase  "old-fashioned" 
showcase  used  by  Mr.  Patriarca  himself. 

A.     All  right.  Call  it  old-fashioned. 

Q.  What  was  the  old-fashioned  showcase?  What 
made  it  unsatisfactory? 

A.  It  did  not  perform  all  the  services  that  a 
good  case  should  perform  under  those  merchan- 
dising. 

Q.    What  are  those? 

A.  It  should  have  mass  display  in  a  very,  very 
small  space,  the  smallest  space  possible.  You  should 
have  mass  display.  You  should  have  complete  iden- 
tification of  the  boxes  so  that  when  a  man  walks 
up  to  them  he  can  see  them.  It  should  have  the 
ability  to  keep  the  cigars  fresh.  It  should  have  the 
ability  to  store  cigars  and  keep  them  fresh,  the 
six  or  five,  whatever  I  have  reached  there  (demon- 
strating). The  top  of  it  should  be  such  that  the 
dealer  can't  crowd  it  with  a  lot  of  gums,  toys,  flags 
and  boxes  so  that  the  man  can't  see  the  cigars 
below.   [122] 

Q.  In  other  words,  when  you  supply  an  account 
with  a  cigar  showcase,  you  are  interested  in  sell- 
ing cigars  and  not  chewing  gum. 

A.  I  am  interested  in  our  selling  chewing  gTim 
and  candy  as  much  as  I  am  interested  in  cigars, 
but  there  is  a  place  for  everything,  and  what  we 
try  to  do,  and  what  we  have  spent  most  of  our 
money  in  doing — not  most  of  it  but  a  great  deal 
of  it — ^but  the  one  reason  we  have  grown  is  we 
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have  taken  an  interest  in  how  the  dealer  merchan- 
dises, and  we  have  spent  our  money  on  displays  and 
cases  to  help  him  merchandise. 

Q.  Then  I  take  it,  Mr.  Glaser,  it  is  the  policy 
and  the  philosophy  of  your  business  that  you  do 
not  sell  to  some  account  a  showcase;  you  teach  him 
how  to  merchandise  cigars? 

A.     To  the  ])est  of  our  ability. 

Q.  To  the  best  of  your  ability,  and  you  have 
been  very  successful  at  that? 

A.     Well,  some  people  think  so. 

Q.  In  connection  with  the  five,  six,  or  how  many 
services  which  a  cigar  showcase  should  perform, 
I  am  not  sure  I  can  remember  them  all,  Mr.  Glaser, 
but  I  do  recall  one  of  them  you  said  was  accom- 
modating a  great  deal  of  merchandise  in  a  small 
area,  is  that  correct?  A.     Yes. 

Q:  How  is  that  accomplished  in  connection  with 
the  shoAvcase  [123]  which  is  Plaintiff's  Exhibit  5, 
which  is  the  showcase  here  (indicating)  ? 

A.     May  I  come  down? 

(The   witness   axDproached   the   showcase   re- 
ferred to.) 

Can  you  see  that  all  right,  Judge? 

The  Court:    Yes,  I  can  see  it. 

The  Witness:  When  a  man  walks  up  to  this 
case,  you  are  now  looking  at  40  boxes  of  cigars  in 
one  shot.  This  gives  him  an  adequacy  of  looking 
at  what  he  wants  to  buy,  and  gives  him  his  choice 
of  sizes  and  shapes.  It  also  gives  him  the  feeling 
that  this  is  not  a  junky  piece  of  furniture  lying 
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there.  A  man  can  walk  straight  across  this  counter, 

pull  open  that  door,  and  he  has  a  fresh  cigar. 

Q.     Is  that  the  step  you  accomplish? 

A.  No,  it  is  the  over-all  design,  the  picture  of 
that  case,  the  look  of  that  case.  It  is  something 
that  has  never  been  produced  in  this  business  be- 
fore. I  have  never  seen  it  in  the  cigar  business. 

Q.     Mr.  Glaser 

A.  Pardon  me  if  I  get  excited,  but  cigars  are 
my  business. 

Q.     Mr.  Glaser,  I  am  very  sorry. 

A.     I  didn't  mean 

Q.  That  is  all  right.  I  do  that  myself.  I  do  not 
know  much  about  cigar  merchandising,  but  I  would 
like  to  focus  attention 

A.  There  is  nothing  specific  about  the  case  ex- 
cept the  over-all  structure  of  it,  the  over-all  feel 
of  it,  the  over-all  tone  of  it.  Everything  about  it 
is  good,  and  this  is  the  first  time  this  was  conceived. 

Q.  Let  us  talk  about  humidification,  Mr.  Glaser. 
You  mentioned — possibly  you  mentioned  this  on 
your  direct  examination — ^that  one  step  was  to  keep 
the  cigars  fresh  and  humidified.  A.     Yes. 

Q.  I  will  agree  with  you  that  there  is  nothing 
worse  than  a  dry,  stale  cigar. 

A.     May  I  offer  you  a  fresh  one? 

Q.  Thank  you.  It  won't  persuade  me,  but  thank 
you.  What  is  there  about  the  Patriarca  self-ser\dng 
showcase  which  makes  the  humidification  efficient? 

A.  The  humidifier  in  the  back  throws  off  the 
moisture,  and  I  am  not  a  humidification  expert. 
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This  I  know  nothing  about  except  for  the  fact 
that  in  the  buildings  we  have  built  we  have  spent 
in  San  Francisco  about  $15,000  or  $20,000  to  build 
a  cigar  display  room.  In  Los  Angeles — a  cigar  hu- 
midifier room.  In  Los  Angeles  we  spent  about  $18,- 
000  or  $19,000  to  build  one.  I  called  in  the  best 
people  I  knew  and  told  them  to  build  me  what 
was  necessary  according  to  specification  for  a  hu- 
midor along  these  lines  we  built  it.  All  I  know  is 
in  the  desert  we  put  this  case  on  a  test  trial  in 
Brawley.  I  stood  it  in  the  middle  of  the  street.  It 
lay  there.  The  cigars  [125]  bleached,  yes,  but  they 
stayed  fresh.  We  tried  everything  we  could.  I  put 
it  in  Southern  California  where  we  had  to  do 
everything  in  the  world  at  some  of  those  hot  spots 
to  keep  the  cigars  fresh,  and  we  have  managed  to 
do  it,  because  fresh  cigars  is  the  thing  that  is 
going  to  bring  the  cigars  back  to  life,  and  this  case 
is  the  only  case  I  have  ever  seen  that  will  give  us 
a  fresh  cigar. 

Q.  What  precisely  is  there  about  that  case  that 
makes  the  cigars  so  fresh? 

A.  What  is  there  about  a  beautiful  woman  that 
gives  her  class?  I  don't  know.  The  whole  design  of 
the  case — I  can't  tell  you — I  am  not  a  humidifica- 
tion  expert,  Mr.  Gregg.  I  do  not  know  anything 
else  except  selling  cigars  and  how  to  do  it  and 
what  we  have  to  do.  When  we  put  a  case  like  this 
in,  we  aren't  always  sure  in  a  man's  store  it  is 
right.  So  we  have  a  man  stand  there  for  two  or 
three  days  at  times,  if  we  aren't  sure,  and  we  pay 
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him  to  stand  there  to  do  this  job  because  we  want 
everything  to  be  as  it  should  be.  We  know  the  over- 
all contour  of  this  case,  the  look  of  it.  Look  your- 
self. Look,  that  is  what  a  cigar  case  used  to  be. 
This  is  w^hat  a  cigar  case  is.  Look  yourself,  look 
at  the  over-all  picture  of  this  case.  This  is  a  crea- 
tion. 

Q.  Mr.  Grlaser,  you  mentioned  one  of  the  func- 
tions to  be  served  by  a  cigar  showcase  was  to  in- 
sure that  each  and  every  box  of  cigars  in  that  case 
was  equally  displayed?  [126]  A.     Yes,  sir. 

Q.  How  was  that  achieved  in  connection  with 
the  showcase? 

A.  Look.  Nothing  is  100  per  cent.  Nothing  is 
ever  100  per  cent  right.  There  always  must  be,  even 
in  Glaser  Brothers,  a  margin  for  error.  There  is 
a  margin  for  error  even  in  living.  So  the  men  on 
both  ends  don't  quite  get  the  full  shock  that  you 
get  in  the  middle,  but  we  try  to  give  everybody 
who  is  in  that  case,  whether  our  boxes  or  any- 
body else's,  a  full  mass  display,  a  compact  display 
in  depth. 

Q.     How  is  that  accomplished? 

A.     By  the  case. 

Q.     Anything  in  particular? 

A.  Yes.  By  the  looks  of  the  case,  by  the  steps, 
by  the  cut  of  it,  by  the  jib  of  it,  by  the  doors,  by 
its  construction,  by  the  way  it  is  handled,  by  the 
way  it  looks  in  a  man's  store,  and  by  the  fact  that 
it  is  a  beautiful  piece  of  furniture,  and  we  haven't 
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seen  anybody  refuse  to  put  it  where  we  told  them 

to  do  so. 

Q.    You  may  take  the  stand. 

A.  If  I  talk  a  little  loud,  it  is  my  usual  voice. 
Will  you  accept  it  as  an  apology  ? 

Q.  With  regard  to  the  cigar  showcase  which  is 
here  on  the  side  of  the  courtroom,  marked  Defend- 
ant's Exhibit  A,  is  it  your  opinion  that  none  of  the 
functions  you  have  mentioned  are  served  by  that 
showcase?   [127] 

A.     I  would  say  it  would  hold  cigars. 

:Q.     You  would  say  it  would  hold  cigars'? 

A.  I  would  say  it  couldn't — it  couldn't  produce 
humidification  ])ecause  the  shelves  are  solid.  If  the 
shelves  are  solid  and  you  put  the  humidifier  behind 
the  cigars — I  wanted  to  see  if  the  shelves  were 
solid 

Q.  That  is  correct.  If  they  had  holes  in  it,  it 
w^ould  permit  humidification? 

A.     It  would  peraiit  some  humidification,  yes. 

Q.  Would  it  display  the  cigar  boxes  as  effec- 
tively as  the  self-service  showcase,  Plaintiff's  Ex- 
hibit 5?  A.     Definitely  not. 

Q.     Why  not? 

A.  It  hasn't  the  mass  impact.  You  are  looking 
at  a  case  there.  I  don't  know.  I  haven't  seen  it 
before,  but  it  looks  to  me  like  that  would  hold 
about  18  cases.  It  will  hold  about  7  rows  of  3, 
maybe  21  boxes,  if  it  will  hold  that  many.  How 
many  feet  is  it? 

Q.    I  haven't  measured  it. 
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Mr.  Mellin:    About  6  and  a  half  feet. 

Mr.  Gregg :  Plaintiff's  Exhibit  5  is  a  bigger  case, 
isn't  it? 

The  Witness:    Just  a  minute. 

Mr.  Gregg:  I  have  a  tape  measure  here  if  you 
want  to  measure  it.  [128] 

The  Witness :  Six  and  a  half.  What  is  the  width 
of  that  case? 

Mr.  Patriarca:  The  same  width.  Both  cases  are 
the  same  length. 

The  Witness:  Both  cases  are  the  same  length 
and  the  same  width. 

Q.  (By  Mr.  Gregg)  :  How  about  the  height  of 
the  two  cases'?  Plaintiff's  Exhibit  is  considerably 
higher,  is  it  not? 

A.  The  height  gives  it  some  of  that  look.  The 
height  is  what  gives  this  thing — I  told  you,  I  think, 
Mr.  Gregg,  and  this  conforms  to  what  I  have  said 
to  you — that  this  case  is  not  the  length,  it  isn't 
the  height,  it  isn't  the  mdth;  it  is  the  total  con- 
struction, and  the  man  who  conceived  it  conceived 
something  outside  the  ken  of  this  business. 

Q.  Could  we  put  it  this  way,  that  whatever  the 
Patriarca  self-service  showcase  has,  it  is  an  un- 
definable  something  or  other  that  does  the  job? 

A.     No,  it  does  not.  You  can  see  it. 

Q.  If  it  is  not  indefinable  then  you  can  de- 
fine it. 

A.     The  only  reason  I  don't  define  it  is  I  am 


122  Patriarca  Mfg.  Inc.,  et  al.,  vs. 

(TeistiiTiony  of  Marcus  Glaser.) 
not  an  expert.  I  do  not  intend  to  make  some  state- 
ment yon  are  going  to  ask  me  and  say,  "yo^  said 
this,  or  you  said  that,"  and  I  don't  intend  to  run 
into  it.  If  I  am  not  an  expert,  I  am  not  going  to 
try  to  answer  on  an  expert's  subject.  I  have  tried 
to  answer  to  the  best  of  my  ability.  [129] 

Q.     Do  you  know  Meh-in  Sosnick? 

A.    Yes.  ; 

Q.     Personally  acquainted  with  him? 

A.    Yes.  '    "^ 

Q.     He  is  a  vice-president  of  the  NATD,  is  he 
not.  ?  A.    Yes. 

Q.     That  is  the  National  Association  of  Tobacco 
Distributors?  A.    Yes,  sir. 

Q.     A  nation-wide  organization? 

A.     Yes,  sir. 

Q.     Is  it  somewhat  of  an  honor  and  a  matter  of 
prestige  to  be  vice-president  of  that  association? 

A.     You  could  call  it  that. 

Q.     It  is  a  fact  also 

A.     I  may  add  I  had  the  privilege  of  resigning 
from  that  honor. 

Q.     It  is  a  fact,  is  it  not,  that  Mr.  Melvin  Sos- 
nick  received  the  Alex  Schwartz  award  last  year? 

A.     I  don't  know. 

Q.     You  do  not  know?  A.    No. 

Mr.  Gregg:    That  is  all,  your  Honor. 

The  Court:    Any  further  questions? 

Mr.  Mellin:    No  further  questions. 
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ROBERT  J.  DELANEY 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  [130]  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination 

Q.  (By  Mr.  Mellin) :  Mr.  Delaney,  will  you 
give  your  name,  age  and  residence  address? 

A.     Robert  J.  Delaney,  3718  Taraval,  38. 

Q.     That  is  Taraval,  San  Francisco? 

A.    Yes. 

Q.     What  is  your  occupation? 

A.  Manager  of  Glaser  Brothers,  San  Francisco 
branch. 

Q.  How  long  have  you  been  there  approxi- 
mately? A.     Nine  years. 

Q.  You  helped  bring  this  cabinet  I  had  my 
hands  on,  Exhibit  10,  into  the  courtroom  this  morn- 
ing? A.     Yes,  sir. 

Q.     Where  did  you  first  see  that  cabinet? 

A.     At  the  Royal  Liquor,  1400  Polk  Street. 

Q.     What  was  the  occasion? 

A.  I  just  went  in  and  saw  it.  I  talked  to  the 
man  about  his  case. 

Q.     Did  he  tell  you  where  he  had  obtained  it? 

A.    Yes. 

Q.     Where? 

A.  He  bought  it  from  the  Melvin  Sosnick  Com- 
pany. 

Q.     How  did  you  obtain  it  from  him? 

A.  I  traded  one  of  my  cases  for  that  one,  one 
of  the  [131]  Patriarca  cases  for  the  Sosnick  case. 

Q.     Exhibit  10?  A.    Exhibit  10,  yes. 
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Q.  Did  anything  else  occur  with  respect  to  Sos- 
nick  and  the  case,  between  the  man  in  the  Royal 
liquor  store^ — by  the  way  what  was  his  name? 

A.     Tindell. 

Q.     Do  you  have  a  note  of  it? 

A.     Yes,  John  H.  Tindell. 

Q.  Was  there  something  further  you  had  to  do 
mth  the  Sosnick  people  before  you  could  take  the 
case? 

A.  Yes,  he  said  he  owed  some  money  on  the 
ease.  The  amount  I  don't  know. 

Q.     And  he  had  to  pay  it  off? 

A.     He  did  pay  it  off. 

Q.     And  then  you  traded  him  the  cases? 

A.     I  did. 

Q.    And  that  is  the  exact  case  there? 

A.     Yes. 

Mr.  Mellin:     That  is  all. 

Cross-Examination 

Q.  (By  Mr.  Gregg)  :  "Mr.  Delaney,  you  testified 
with  regard  to  Plaintiff's  Exhibit  10  that  you  ob- 
tained it  from  Royal  Liquors?  A.     Yes. 

Q.     The  gentleman's  name  was  what?  [132] 

A.     Tindell. 

Q.  You  said  that  he  told  you  that  he  obtained 
it  from  Melvin  Sosnick  Company? 

A.     Yes,  sir. 

Q.  But  you  do  not  Ivuow  of  your  own  knowl- 
edge whether  he  did  obtain  it.  You  are  simply 
taking  his  word  for  it,  is  that  correct? 
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A.     I  am  taking  his  word  for  it. 
Mr.  Gregg:    That  is  all. 

Redirect  Examination 

Q.     (By  Mr.  Mellin) :    Was  there  more  than  one 
case  of  this  character  in  his  store? 
A.     No,  sir,  there  was  only  one. 
Mr.  Mellin:    That  is  all. 

MARVIN  SOSNICK 
was  called  as  a  witness  by  the  plaintiff  under  the 
provisions  of  Rnle  43B  of  the  Federal  Rule  of  Civil 
Procedure,    being    first    duly    sworn,    testified    as 
follows : 

The  Court:  You  are  calling  him  under  the  pro- 
visions of  Rule  436*? 

Mr.  Mellin :    Yes,  your  Honor. 

Direct  Examination 

Q.  (By  Mr.  Mellin) :  Will  you  give  your  name 
and  your  age  and  occupation,  Mr.  Sosnick? 

A.  Marvin  Sosnick,  34,  49  Heather  Avenue,  San 
Francisco,  [133]  partner  in  the  Melvin  Sosnick 
Company. 

Q'.     You  active  in  the  business  of  the  defendant? 

A.     That  is  correct. 

Q.  You  told  me  this  morning  that  the  defendant 
had  sold  a  case  such  as  Exhibit  10  to  the  Royal 
Liquor  Store  in  San  Francisco? 

A.     That  is  right. 
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Q.     Aiid  that  is  the  fact,  isn't  it? 

A.     That  is  right. 

Mr.  Mellin :    That  is  all. 

The  Court:    Any  examination? 

Mr.  Gregg:    No. 

The  Court:    That  is  all. 

Mr.  Mellin:  The  plaintiff  rests,  your  Honor.  [134] 
***** 

Mr.  (xregg:  Yes,  your  Honor.  Before  calling 
our  first  witness,  I  would  like  to  offer  in  evidence 
two  exhibits  which  have  been  marked  for  identifi- 
cation: Defense  Exliibit  B,  which  is  a  letter  writ- 
ten by  Mellin,  Hanscom  and  Hursh,  to  the  fiiTn 
of  Eckhoff  and  Slick;  as  Defendants'  Exhibit  C, 
which  is  a  letter  from  Mr.  Hursh  to  Rubinfeld 
Showcase  Company. 

The  Court:  These  have  not  previously  been 
marked  for  identification? 

Mr.  Gregg:  They  have  been  marked  for  identi- 
fication, I  believe,  but  not  offered  in  evidence. 

The  Court:  Oh,  yes.  They  will  be  admitted  into 
evidence,  then,  in  accordance  with  the  numbers  with 
which  they  have  been  marked  for  identification. 

(Whereupon  Defendants'  Exhibits  B  and  C 
for  identification  were  received  in  evidence.) 
[See  Book  of  Exhibits.] 

The  Court:     What  about  Exhibit  A? 

Mr.  Gregg:  Exhibit  A,  your  Honor,  I  am  not 
ready  at  the  present  time  to  offer  in  evidence;  but 
we  will  later.  That  is  the  physical  exhibit,  the 
showcase  over  here  on  the  side. 
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Now,  I  would  like  to  call  as  our  first  witness 
Mr.  Claude  L.  Davincenzi. 

CLAUDE  L.  DAVINCENZI 

called  as  witness  on  behalf  of  the  defendant,  sworn. 

The  Clerk:     State  your  full  name  for  the  Court 
and  record. 
A.     Claude  L.  Davincenzi  (D-a-v-i-n-c-e-n-z-i). 

Direct  Examination 

Q.  (By  Mr.  Gregg) :  Where  do  you  reside,  Mr. 
Davincenzi  ? 

A.     No.  2  Fair  Oaks,  San  Francisco. 

Q.     What  is  your  business? 

A.     I  am  a  pharmacist. 

Q.  What  is  the  name  of  the  pharmacy  with 
which  you  are  connected? 

A.  Well,  I  operate  the  Central  Drug  Company, 
the  parent  company,  which  operates  three  drug- 
stores in  the  outer  Mission  in  San  Francisco. 

Q.     What  are  the  three  drugstores? 

A.  The  Rex  Drug  Company  at  4800  Mission,  the 
Central  Drug  Company  store  at  4494  Mission,  and 
the  Golden  State  Pharmacy  at  24e50  San  Bruno 
Avenue. 

Q.     Is  the  Central  Drug  Company  a  corporation  ? 

A.     It  is. 

Q.     Are  you  an.  officer  of  that  corporation? 

A.     I  am. 

Q.     What  is  your  business? 

A.     I  am  treasurer  and  buyer.  [137] 
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Q.  How  long  have  you  held  the  position  of  treas- 
urer and  buyer? 

A.  Well,  for  about  two  years.  Previously  I  was 
president. 

Q.  You  were  j)resident.  How  long  have  you  been 
in  charge  of  buying? 

A.  I  have  been  in  charge  of  buying  since  its 
existence,  in  1919. 

Q.  In  your  buying,  do  you  buy  merchandise  for 
the  store? 

A.  Merchandise  and  eveiytliing  that  is  pur- 
chased. 

Q.     You  buy  fixtures'?  A,     I  do. 

Q.     That  are  employed  in  the  store'? 

A.     That's  right. 

Q.  Now  at  which  of  the  drugstores  is  your  of- 
fice located f 

A.    At  4800  Mission,  the  Rex  Drug  Company. 

Q.  Speaking  now  of  the  Golden  State  Phar- 
macy at,  I  believe  you  testified  it  was,  2450  San 
Bnmo, — is  that  correct?  A.     That's  right. 

Q.     in  San  Francisco,  when  did  the  Golden 

State  Pharmacy  first  occupy  the  premises  at  which 
it  is  now  located? 

A.  Well,  I  think  it  was  in  the  neighborhood  of 
1940. 

Q.  Are  you  quite  certain  that  it  would  have 
been  prior  to  World  War  II  or  at  least  in  the  early 
stages  of  World  War  II  ? 

A.     It  was  before  World  War  II. 

Q.     It  was  before  World  War  II? 
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A.  Mayl3e  a  year  or  so  before,  or  maybe  two 
years.  [138] 

Q.     But  you  are  certain  it  was  before? 

A.     Absolutely. 

Q.  When  the  Golden  State  Drug  Company 
moved  into  its  quarters  at  2450  San  Bnmo  Ave- 
nue, was  the  building  that  you  moved  into  a  new 
building  or  an  old  building? 

A.     New  building. 

Q.  It  was  a  new  building.  It  was  the  building 
put  up  specifically  for  your  drugstore  or  for  a 
drugstore  ? 

A.  Well,  yes,  it  was.  In  fact,  we  had  talked  the 
owner  into  building  the  building  for  medical  of- 
fices and  a  drugstore. 

Q'.  And  has  the  Golden  State  Pharmacy  been 
at  that  location  ever  since  you  first  occupied  it? 

A.    Yes,  it  has. 

Q.  When  the  Golden  State  Pharmacy  moved 
into  its  premises  at  2450  San  Bruno  Avenue  in  San 
Francisco,  were  old  fixtures  moved  into  the  store, 
or 

A.     No,  entirely  new  fixtures. 

Q.  Entirely  new  fixtures.  Now  have  those  same 
fixtures  been  there  ever  since? 

A.    Well,  with  a  few  modifications,  yes. 

Q.  Did  the  fixtures  that  were  moved  into  the 
store  at  that  time  include  cigar  showcases? 

A.  Yes,  they  did,  and  the  same  ones  are  still 
there. 
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Q.  Same  ones  are  still  there.  How  many  were 
there?  A.     Two.  [139] 

Q.  Two.  Did  you  as  buyer  at  that  time  purchase 
the  fixtures,  including  the  cigar  showcases? 

A.     That's  right,  it  was  all  one  contract. 

Q.     Prom  whom  did  you  buy  them? 

A.     Regal  Manufacturing. 

Q.  What  is  Regal  Manufacturing,  what  sort  of 
a  business  is  it? 

A.  Well,  they  are  general  manufacturers  of 
store  fixtures. 

Q.  I  see.  And  who,  any  particular  individual  at 
Regal  that  you  know? 

A.     That's  right,  Mr.   Cohen. 

Q.     Mr.  Cohen?  A.     Henry  Cohen. 

Q.     What  is  his  position  with  Regal? 

A.     Well,  at  the  time  he  was  the  owner  of  it. 

Q.  He  Avas  the  ow^ner  of  it.  Do  you  know 
whether  he  is  still  the  owner  of  Regal? 

A.    Well 

Q'.     Or  connected  with  Regal? 

A.  Well  I  think  he  is  kind  of  semi-retired.  I 
think  his  son  has  taken  over. 

Q.  Now  in  connection  with  these  cigar  show- 
cases, Mr.  Davincenzi,  which  you  testified  were  in- 
stalled as  new  fixtures  at  the  Golden  Gate  Phar- 
macy prior  to  World  War  II,  I  am  going  to  enu- 
merate certain  features,  and  I  wish  to  ask  you  if 
those  [140]  showcases,  those  cigar  showcases,  have 
these  features:  Pirst,  were  they  what  could  be  de- 
scribed as  self-service  cigar  showcases? 
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A.     Yes,  sir. 

Q.  Now  did  these  showcases,  or  do  these  show- 
cases have  steps  to  support  cigar  boxes? 

A.     They  do. 

Q.  Do  you  have  sliding  glass  panels  covering  the 
display  area?  A.     They  do. 

Q.     Do  those  sliding  glass  panels  slope  ? 

A.     They  do. 

Q'.     Is  there  rear  storage  beneath  the  steps'? 

A.     That's  right,  they  do. 

Q.  Are  there  sliding  doors  closing  that  rear 
storage  compartment?  A.     There  is. 

Q.  Do  the  cigar  showcases  of  the  type  you  have 
described — ^are  they  in  place  in  the  Grolden  Gate 
Phamiacy  at  the  present  time? 

A.     That's  right. 

Q.  And  those  very  same  cases  without  any  modi- 
fication were  there  prior  to  World  War  II,  is  that 
correct?  A.     They  were. 

Q.     And  have  been  there  continuously  ever  since? 

A.     Absolutely.  [141] 

Q.  I  wish  to  hand  you  some  photographs, 
Mr.    Davincenzi,    and    ask   you    to   identify   them. 

First, 

(Conversation  among  counsel  out  of  hearing 
of  the  reporter.) 

Mr.  Gregg :  I  have  a  group  of  four  photographs 
which  I  would  like  to  have  marked  in  evidence  as 
Defendants'  Exhibit  next  in  order. 

The    Court:     You   want   the   photographs   as   a 
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group  in  one  exhibit,  or  do  you  want  them  sepa- 
rately identified? 

Mr.  Gregg:  I  think  possibly  it  might  be  better 
if  we  have  them  separately  identified,  each  photo- 
graph. There  are  four  of  them. 

The  Court:  All  right,  then,  it  will  be  D — is  that 
the  next  number  in  order? 

The  Clerk:    Yes,  your  Honor. 

The  Court:  All  right,  staii:  with  Defendants^ 
D,  then  E,  F  and  G. 

(Whereupon  photographs  referred  to  above 
were  received  in  evidence  and  marked  Defend- 
ants' Exhibits  D,  E,  F,  and  G.) 
[See  Book  of  Exhibits.] 

Q.  (By  Mr.  Gregg) :  I  hand  you,  Mr.  Davin- 
cenzi, certain  photographs  which  are  marked  for 
identification  Defendants'  Exhibits  D,  E,  F,  and 
G,  and  ask  you  if  you  can  identify  them'? 

A.     Yes,  they  are  my  showcases.  I  identify  them. 

The  Court:    What  was  that?  [142] 

The  Witness:  Identify  them;  they  are  my  show- 
cases. 

The  Court:    All  right,  thank  you. 

Q.  (By  Mr.  Gregg)  :  Are  the  photographs  of 
the  showcases  located  at  the  Golden  State  Pharmacy 
in  San  Francisco,  as  to  which  you  just  testified? 

A.     They  are. 

Q.  Did  you  see  photographs  being  taken  of  the 
cases?  A.     Yes,  I   did. 

Q.  And  was  a  set  of  photographs  delivered  to 
you?  A.     They  were. 


Melvin  Sosnick,  et  al.  133 

(Testimony  of  Claude  L.  Davincenzi.) 

Q.  Was  the  set  delivered  to  you  delivered  by 
the  man  you  saw  taking  the  pictures? 

A.     They  were. 

Q.  And  the  set  that  was  delivered  to  you,  I  be- 
lieve you  told  me  you  had  misplaced  it? 

A.     Yes. 

Q.  But  can  you  say  from  recollection  and  mem- 
ory that  they  appear  to  he  identical  with  the  photo- 
graphs you  have  in  front  of  you? 

A.    Absolutely. 

Q.  That  is,  Defendants'  Exhibits  D,  E,  F  and 
G.  Now  I  would  like  to  ask  you  to  examine  these 
photographs  very  briefly  and  tell  me  whether  any 
of  them  show  any  of  the  following  features.  Do 
they  show  steps,  does  any  one  of  them  show  steps 
for  supporting  cigar  boxes?  [143] 

A.     They  do. 

The  Court:  Do  the  photographs  need  interpre- 
tation in  that  respect? 

Mr.  Grregg:  Well,  I  am  perfectly  willing  to  pass 
on,  your  Honor,  at  that  point. 

The  Court:  In  other  words,  you  don't  have  to 
have  this  tvitness  to  the  obvious.  If  those  are  photo- 
graphs of  his  cigar  cases  or  cigar  showcases  and 
they  show  the  information,  they  don't  need  expla- 
nation. You  don't  have  to  explain  them. 

Mr.  Grregg :  I  think  that  is  very  well  taken,  your 
Honor.  They  speak  for  themselves. 

The  Court:    Yes. 

Q'.  (By  Mr.  Gregg) :  Now,  showcases  of  the 
type  installed  at  the  Golden  State 
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The  Court:  You  desire  to  offer  those  in  evi- 
dence ? 

Mr.  Gregg:  Yes,  I  would  like  to  offer  those  in 
evidence. 

The  Court:  Then  they  may  be  admitted  in  evi- 
dence in  accordance  with  the  numbers  which  they 
bear. 

Now,  then,  would  you  hand  them  to  the  clerk  and 
I  will  take  a  look  at  them'?  Let  me  look  at  them. 
All  right,  thank  you. 

Q.  (By  Mr.  Gregg) :  Mr.  Davincenzi,  with  re- 
spect to  the  two  drugstores  in  the  chain  of  the 
Central  Drug  Company,  were  cigar  showcases  of 
the  type  shown  in  the  photographs.  Defendants' 
Exhibits  D,  E,  F  and  G, — were  cigar  showcases  of 
[144]  that  type  installed  in  either  of  the  other  two 
drugstores?  A.     They  were. 

Q.  Were  installations  of  that  character  made 
prior  to  about  1951?  A.     They  were. 

Q.  Have  you  ever  had  occasion  to  replace  any 
cigar  showcases  of  this  type  in  any  of  the  three 
drugstores  ? 

A.  Well,  I  moved,  changed  my  location  four 
years  ago,  and  I  replaced  the  showcases  in  that 
one  store,  the  cigar  cases.  I  bought  completely  new 
fixtures.  ^    --^w~m^ 

Q.     Did  you  make  any  replacement  at  an  earlier 
date  in  any  one  of  the  three  stores? 
A.     'No,  I  did  not. 
Q.     Did  you,  about  1946,  install  any  showcases 
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or  replace  showcases  at  any  one  of  the  three  drug- 
stores? A.     Oh,  in  1946? 

Q.    Yes. 

A.     Oh,  yes,  I  enlarged  the  store  and  I  installed 
that  type  showcase  right  over  there   (indicating). 

Q.     By  "that"  you  are  pointing  to  Defendants' 
Exhibit  A  let  the  record  show. 

Which  of  the  stores  did  you  install  that  at? 

A.     That  was  the  Rex  Drug. 

Q.     Is  there  anything  to  fix  that  date? 

A.     I  think  it  was  in  1944,  if  I  remember  right. 

Q.     1944.    At   any    rate,    it   was    definitely   long 
prior  to  1951  ?  A.     Oh,  yes. 

Mr.    Gregg:     That   is   all.      Your   witness,    Mr. 
Mellin. 

The  Court:     Did  he  say — Is  that  the  showcase 
that  you  installed? 

The  Witness:     Similar  type,  except  that  I  have 
a  glass 

The  Court:    It  is  not  the  same  showcase? 

Mr.   Gregg:     No,   I   can   stipulate  to  that.   This 
didn't  come  from  his  store. 

The  Court:     That's  what  I  wanted  to  know.  It 
is  a  similar  one  ? 

Mr.  Mellin :    We  have  no  argument  on  that,  your 
Honor,  if  it  is  the  same. 

Cross-Examination 
Q.     (By   Mr.    Mellin):     Do   you   recognize   Mr. 
Hursh  sitting  here,  Mr.  Davincenzi? 
A.    Mr.  who? 
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Q.     Hursh.  A.     I  don't  think  I  do. 

Q.  Did  you  ever  meet  him  in  youi*  store  at  San 
Bruno  Avenue'? 

A.  I  may  have.  I  see  so  many  faces,  I  can't  re- 
member them  all. 

Q'.  You  don't  recall  someone  coming  in  and  ask- 
ing you  about  the  shov^case,  inasmuch  as  you 
were 

A.  Oh,  here  about  a  week  ago?  Oh,  yes,  yes, 
sure  I  remember  him.  [146] 

Q.  Now,  have  you  been  entirely  satisfied  with 
the  operation  of  those  showcases,  Mr.  Davincenzi? 

Mr.  Gregg:    Your  Honor,  I  object  to  that. 

Mr.  Mellin:     Just  a  moment. 

The  Court:    Let  him  object. 

Mr.  Mellin:  Yes,  your  Honor.  I  wanted  to  get 
my  full  question  out. 

The  Court:  Then  get  your  question  in  and  then 
you  have  the  right  to  object. 

Mr.  Gregg:  Sony,  your  Honor.  I  thought  he 
finished. 

The  Court:    What  is  your  question? 

Q.     (By   Mr.   Mellin) :      (Continuing)      and 

didn't  you  express  that  to  Mr.  Hursh  at  that  time? 

Mr.  Gregg:  Your  Honor,  I  object  to  that  ques- 
tion as  being  clearly  outside  the  scope  of  the  di- 
rect examination  and  also  as  getting  into  the  mat- 
ter of  the  expertness  of  this  witness  with  regard 
to  the  performance  of  cigar  showcases.  If  Mr. 
Mellin  wants  to  ask  Mr.  Davincenzi  questions  of 
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that  character  and  treat  him  as  his  o^vn  witness, 

it  is  all  right  with  the  defendants. 

The  Court:  What  is  the  purpose  of  this,  if  it 
isn't  just  to  make  him  an  expert  of  yours? 

Mr.  Mellin:  I  am  not  making  him  an  expert,  I 
am  asking  him  if  as  to  him — he  said  he  installed 
the  showcases  and  used  them.  I  am  merely  asking 
him  if  they  were  satisfactory  in  their  use.  [147] 

The  Court:  What  difference  does  it  make  if 
they  are  satisfactory? 

Mr.  Mellin:  I  think  it  makes  a  lot  of  difference, 
your  Honor,  if  he  says  they  are  unsatisfactoiy. 
That  is  what  he  told  my  partner.  There  are  these 
prior  art  devices  put  in  to  anticipate  the  invention. 

The  Court:  That  may  be  that  they  are  going 
to  claim  they  are  prior  art. 

Mr.  Mellin:  Certainly,  your  Honor,  and  I  want 
to  show 

The  Court:  And  I  am  sure  Mr.  Gregg  concedes 
that  that  is  the  whole  purpose  of  the  testimony. 

Mr.  Gregg:  Certainly.  But  assuming  that  to  be 
true,  what  difference  does  it  make  if  they  are  satis- 
factory or  unsatisfactoiy? 

Mr.  Mellin:  Well,  if  they  are  unsatisfactory, 
your  Honor,  and  don't  accomplish  the  result  of  the 
patented  device,  then  they  can't  be  prior  art  devices. 

Mr.  Gregg :  Your  Honor,  it  is  Mr.  Mellin's  posi- 
tion that  the  cigar  showcases  of  the  Golden  State 
Pharmacy  are  not  satisfactory  and  are — if  that  is 
his  purpose  and  if  he  m.eans  to  show  they  are  in- 
ferior to   the   Patriarca   cases,   he  is  perfectly   at 
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liberty  to  show  that  through  a  witness  of  his  own. 

But  it  is  clearly  without  the  scope  of  my  direct 

examination. 

The  Court:  Now,  I  am  not  sure  about  that.  [148] 
If  that  is  your  position,  I  am  not  so  sure.  I  realize 
that  he  has  no  right  to  make  this  witness  into  an 
expert. 

Mr.  Mellin:    I  am  not  trying  to. 

The  Court:  An  expert  on  general  questions  of 
satisfactorjmess.  But  as  to  whether  or  not  these 
were  satisfactory,  in  that  they  performed  a  func- 
tion in  the  store  satisfactorily,  that's  another  ques- 
tion. 

Mr.  Mellin:    That  is  all  I  am  asking. 

Mr.  Gregg:  Could  we  stipulate  and  agree  that 
he  is  treating  this  witness  as  his  o^\n  witness  from 
now  on? 

Mr.  Mellin :    No. 

The  Court:  No,  I  don't  think  he  has  to,  because 
when  you  asked  him  if  he  installed  these  cases,  you 
opened  the  subject  of  whether  or  not  there  is  a 
generally  satisfactory  operation.  I  don't  mean  to 
say  by  that  that  this  man  becomes  an  expert  wit- 
ness on  the  cigar  business  and  the  kind  of  case 
that  is  the  most  satisfactory.  I  will  narrow  the 
cross-examination  in  that  field.  But  I  will  overrule 
the  objection,  and  I  understand  the  proposition. 

Now,  do  you  understand  the  question,  Mr.  Davin- 
eenzi, or  would  you  like  to  have  it  repeated? 

The  Witness:    I  would  like  it  repeated. 

Mr.  Mellin:     I  will  reframe  it. 
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Q.  (By  Mr.  Mellin) :  Have  you  found  these 
cases  entirely  satisfactory  for  use  in  cigars  in  your 
store?  [149] 

A.     Well,  they  were  until  recently. 

Q.  What  do  you  mean,  they  were?  What  hap- 
pened recently? 

A.  Well,  I  think  I  explained  to  the  gentlemen 
that  if  you  don't  move  your  cigars  veiy  fast,  that 
they  diy  out. 

Q.  In  other  words,  that's  always  been  the  case 
with  the  cases,  hasn't  it? 

A.  Well,  it  wasn't  during  the  war,  when  I  used 
to  sell  cigars  so  fast. 

Q.     Oh? 

A.  Because  cigars  were  hard  to  get  and  I  was 
always  fortunate  enough  to  get  an  ample  supply. 
I  moved  them  very  fast.  Well,  lately,  naturally, 
everybody  has  cigars.  I  don't  mean  everybody,  but 
you  can  buy  them  in  a  lot  more  locations  than  you 
could  during  the  war,  and  I  don't  move  them  so 
fast.  And  when  I  don't  move  them  so  fast,  some- 
times I  do  get  complaints  that  they  are  kind  of  dry. 

Mr.  Mellin:    That's  all. 

The  Court:    Any  further  questions? 

Mr.  Gregg:    No  further  questions. 

The  Court :  That's  all,  Mr.  Davincenzi,  and  thank 
you. 

(Witness  excused.) 

Mr.  Gregg :  I  would  like  to  call  as  our  next  mt- 
ness  Mr.  Henry  Cohen. 
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called  on  behalf  of  the  defendants  and  sworn.  [150] 

Q.  (By  the  Clerk)  :  State  your  full  name  for 
the  Court  and  record. 

A.    Henry  Cohen,  C-o-h-e-n. 

Direct  Examination 

Q.  (By  Mr.  Gregg) :  Where  is  your  residence, 
Mr.  Cohen?  A.     601  Scott  Street. 

Q.    What  is  your  age,  if  you  don't  mind  telling? 

A.     I  am  past  70. 

Q.     What  is  your  business  or  profession'? 

A.     Manufacturing  store  and  office  fixtures. 

Q.  What  is  your  connection  if  any  with  the 
Regal  Manufacturing  Company? 

A.  I  am  past  president  of  the  Regal  Manufac- 
turing Company. 

■Q.    Who  is  the  president  now? 

A.     Fred  Cohen. 

Q.     Is  he  your  son? 

A.     He  is  my  son,  yes,  sir. 

Q.  Is  the  Regal  Manufacturing  Company  lo- 
cated in  San  Francisco?  A.     Yes,  sir. 

Q.  And  its  business  is  the  show-case  business,  is 
that  correct? 

A.    Yes,  sir,  for  the  last  48  years. 

Q.  As  part  of  this  showcase  business,  does  it 
manufacture  and  sell  cigar  showcases? 

A.  Well,  we  make  all  types  of  showcases  and 
store  fixtures — all  types  of  businesses. 
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Q.  How  long  have  you  been  engaged  in  that 
business?  A.     About  48  years. 

Q.  48  years.  Now  I  am  going  to  desciibe  cer- 
tain features  of  a  cigar  showcase,  Mr.  Cohen,  and 
I  am  going  to  ask  whether  Regal  Manufacturing 
Company  has  ever  manufactured  cigar  showcases 
having  all  of  these  features. 

Mr.  Mellin:  If  your  Honor  please,  I  don't  mean 
to  interrupt.  I  thought  I  might  save  time.  If  he 
is  going  into  the  same  cases  that  the  other  witness 
said  they  manufactured,  w^e  have  no  contest  as 
far  as  the  other  witness'  dates  are  concerned  or 
that  he  installed  those  that  were  in  those  photo- 
graphs. I  don't  know  if  that  is  where  counsel  is 
going. 

The  Court:  I  imagine  he  wants  a  little  broader 
field  than  that. 

Mr.  Grregg:  I  mil  cut  short  my  examination 
in  view  of  Mr.  Mellin's  stipulation,  but  I  did 
want 

The  Court:  You  will  accept  the  stipulation, 
then  •? 

Mr.  Gregg:  That's  right,  that  he  does  not  ques- 
tion the  dates  testified  to  by 

Mr.  Mellin:     That's  right. 

Mr.  Gregg:    by  Mr.  Davincenzi. 

Mr.  Mellin:    That's  correct. 

The  Court :    Then  you  go  into  the  other  material. 

Mr.  Gregg:    All  right.  [152] 

Q.  (By  Mr.  Gregg)  :  Now  I  would  like  to  hand 
you — if  I  may  get  those  photographs.  Defendants^ 
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D,  E,  F  and  G, — I  will  hand  you  these  and  ask 
you  if  you  recognize  them  as  cigar  showcases  which 
you  manufactured  and  sold  to  the  Golden  State 
Pharmacy.  A.    Yes. 

Q.  Mr.  Cohen,  has  Regal  Manufacturing  Com- 
pany ever  sold  self-service  cigar  showcases  of  the 
general  type  shown  in  Defendants'  Exhibits  D,  E, 
F  and  G  which  are  before  you,  in  which  the  steps 
were  formed  with  openings?  A.    Yes,  sir. 

Q.     It  did?  A.     Yes,  sir. 

Q.  How  long  ago  did  Regal  Manufacturing 
Company  do  that? 

A.  Well,  before  the  certain  type  of  material 
was  available,  we  used  to  use  expanded  metal  for 
ventilation  or  notching  of  grooves  in  the  back 
risers,  for  ventilation. 

Q.  How  long  ago  did  you  follow  that  practice, 
commence  following  that  practice  or  doing  that 
sort  of  thing? 

A.  Well,  I  believe  that  I  was  the  originator  of 
that  slant  front  design  of  display,  self-ser\^ice  dis- 
play cigar  case,  sometime  in,  I  would  say,  around 
1930. 

Q.     And  about  1930  or  thereabouts? 

A.     That's  right. 

Q.  Did  you  follow  the  practice  on  one  or  more 
occasions  of  [153]  putting  holes  or  perforations  in 
the  steps?  A.     Yes,  sir. 

The  Court:  You  said  in  the  steps.  You  meant 
in  the  risers? 

The  Witness :    In  the  risers,  that's  right. 
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The  Court:  And  they  were  perforations  or  holes, 
for,  you  called  it,  ventilation? 

The  Witness:  That's  right.  I  can  show  you  a 
sample  of  the  step  that  we  have  been  using  here 
since  it  has  been  available  (displaying  small  square 
of  masonite  with  holes  evenly  drilled). 

Mr.  Gregg:  I  would  like  to  have  this  marked 
for  identification  as  Defendants'  Exhibit  next  in 
order. 

The  Court:  Well,  Defendants'  Exhibit  H  for 
identification. 

(Whereupon  masonite  referred  to  above  was 
marked  Defendants'  Exhibit  H  for  identifica- 
tion.) 

The  Court :  However,  I  am  not  concerned  at  the 
moment  with  the  new  material,  although  I  don't 
mean  to  foreclose  that.  I  am  more  interested  in 
when  you  first 

The  Witness:     Did  before  that? 

The  Court:  Yes,  and  when  you  first  developed 
this  process  of  ventilated  risers. 

The  Witness :  Well,  we  did  that  well,  practically 
from  the  time  we  made  those  cases,  because 

The  Court:    You  mean  in  1930?  [154] 

The  Witness:    Well,  from  then  on,  yes. 

The  Court:     From  1930? 

The  Witness:  Yes.  Sometimes  we  put,  we'd  get 
a  pan,  you  know,  and  put  some  water  in  there 
and  put  a  roll  of  toilet  paper  in  there  and  use  that 
for  moisture,  for  ventilation. 
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Q.  (By  Mr.  Gregg)  :  Would  that  simple  type 
of  humidifier  be  placed  below  the  steps? 

A.    Yes. 

Q.  And  would  it  be  the  purpose  or  function  of 
the  holes  or  perforations  in  the  risers  to  permit 
the  circulation  of  humidified  air? 

A.     That's  true. 

Q.  From  the  storage  space  beneath  the  steps  to 
the  display  portion  above  the  steps?  A.    Yes. 

The  Court:  What  do  you  mean  by  humidified 
air? 

The  Witness:    Moist  air. 

The  Court:  You  just  simply  mean  air  that  has 
been 

The  Witness:    moistened,  yes. 

The  Court:    Moisture  has  been  added? 

The  Witness:  That's  right.  You  sometimes  put 
in  two  of  them,  one  on  each  end  of  the  case  there. 

Q.  (By  Mr.  Grregg)  :  I  hand  you  Defendants' 
Exhibit  H  for  identification  and  ask  you  what 
that  is.  A.     This  here,  you  mean?  [155] 

Q.     Yes,  H,  the  object  you  have  in  your  hand. 

A.     That's  peg  board,  masonite  peg  board. 

Q.  When,  to  the  best  of  your  recollection,  did 
you  start  using  peg  board? 

A.     Well,  I  believe  it  was  in  either  1950  or  1951. 

Q.     What  led  you  to  use  that  for  the  risers? 

A.  Well,  it  wasn't  available  before  that  there, 
and  ]3efore  that  there,  we  were  using  expanded 
metal  or,  as  I  said  before,  grooves  in  the  risers. 

Q.     Is  it  a  fact,  Mr.  Cohen,  that  a  person  in  the 
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manufacturing  business  such  as  yourself  avails  him- 
self of  new  materials  when  they  become  available 
and  if  they  are  priced  right  ?  A.     That's  right. 

Q.  And  with  regard  to  the  use  of  peg  board, 
let  us  say,  would  that  be  an  instance  and  example 
that  became  available  that  was  suitable  for  the 
use,  and  you  commenced  using  it  when  it  became 
available?  A.     That's  true. 

Mr.  Gregg:  Those  are  all  the  questions  I  have, 
your  Honor. 

The  Court:    You  may  cross-examine. 

Cross-Examination 

Q.  (By  Mr.  Mellin) :  Mr.  Cohen,  were  these 
cigar  cases 

The  Court:  Pardon  me.  Just  one  thing.  Are  you 
going  to  offer  this  in  evidence?  [156] 

Mr.  Gregg:  Yes.  Pardon  me,  your  Honor,  I 
would  like  to  offer  the  last  exhibit.  Exhibit  H,  in 
evidence. 

The  Court:  Defendants'  Exhibit  H  will  be  ad- 
mitted in  evidence. 

(Whereupon  Defendants'  Exhibit  H  for  iden- 
tification was  received  in  e^ddence.) 
The  Court:    All  right,  now  proceed. 
Mr.  Mellin:     Sorry,  your  Honor. 
Q.     (By  Mr.  Mellin)  :    Were  these  cigar  cases  or 
other  cases  that  you  used  this  expanded  metal  in, 
Mr.  Cohen? 
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A.  Cigar  cases  and  sometimes  in  bar  candy 
cases.  We  used  to  put  them  on  the  bottom  there. 

Q.     The  bar  candy  cases? 

A.  Bar  candy  cases  for  display,  self-serve  bar 
candy  cases,  because  there  is  always  a  certain 
amount  of,  you  know,  crumbs  and  one  thing  and 
another  there  that  would  always  settle  on  the  bot- 
tom there,  and  this  way  they  would  fall  right 
through. 

Q.  Why  didn't  you  use  that  material  in  the 
cigar  cases  in  the  Golden  State  Dnig  Store  that 
you  have  testified  to?  A.    What's  that? 

Q.  I  -will  show  you  photographs. 

A.  It  wasn't  available  at  that  time. 

Q.  Well,  you  said  expanded  metal  was  available. 

A.  Yes. 

Q.  Why  didn't  you  use  it  in  those  cases  if  it 
had  that  function?  [157] 

A.  A¥ell,  there  were  grooves  in  there.  I  believe 
there  were  some  grooves  in  there. 

Q.  You  show  me  the  grooves,  will  you,  Mr. 
Cohen?  I  can't  find  them. 

A.     I  can't  see  them  in  here  without  my  glasses. 

The  Court:  You  are  now  talking  about  the 
risers  ? 

The  Witness:    That's  right. 

Mr.  Melliii:     Steps  and  risers,  yes,  your  Honor. 
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A.  Well,  from  here  you  can't  see.  You  can't 
see  where  the  grooves  are  at  all. 

Mr.  Mellin :  I  will  show  you  the  steps.  The  steps 
and  the  risers.  You  show  me  the  grooves. 

A.     I  don't  see  any  in  this  one  here. 

Mr.  Mellin:    That's  all. 

Mr.  Gregg:  I  would  just  like  to  ask  a  question 
of  the  witness,  one  question  on  redirect. 

Redirect  Examination 

Q.  (By  Mr.  Gregg) :  Mr.  Cohen,  if  you  wish  to 
accomplish  the  function  of  humidifying  cigars  in 
a  cigar  showcase  of  the  type  before  us  in  Defend- 
ants' Exhibit  A,  the  one  over  here  by  the  side  of 
the  courtroom,  and  if  you  wanted  to  place  your 
humidifier  out  of  sight  and  out  of  way  down  be- 
neath the  partition,  wouldn't  it  be  a  perfectly  ob- 
vious thing  to  make  holes  in  either  the  steps  or  the 
risers  to  permit  the  air  to  circulate?  [158] 

A.     That's  true. 

Mr.  Mellin:    Your  Plonor, 

The  Court:    Just  a  moment. 

Mr.  Mellin:  If  your  Honor  please,  that  is  an 
ultimate  fact  for  the  Court  as  to  what  is  obvious 
and  what  is  invention. 

The  Court:  What  is  the  purpose  of  this  testi- 
mony? I  think  Mr.  Mellin's  assertion  is  correct. 
Do  you  think  you  need  testimony  to  prove  that? 

Mr.  Gregg:  Well,  Mr.  Mellin  will  concede  it  is 
an  obvious  thing,  will  he? 
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Mr.  Mellin:  That  is  ridiculous.  Of  course  I 
won't  concede  anything.  But,  your  Honor,  that  is 
one  of  the  ancillary  questions  that  your  Honor  has 
to  decide  for  yourself.  You  don't  need  a  witness 
to 

The  Court:  Well,  as  to  whether  or  not  the  use 
of  this  process  was  or  was  not  invention  is  a  ques- 
tion for  me  to  decide. 

Mr.  Mellin:    That's  correct. 

Mr.  Gregg:  Whether  or  not  it  is  obvious  is  a 
question  of  fact. 

The  Court:  If  you  think  it  is  a  question  of  fact, 
I  will  overrule  the  objection  and  permit  the  wit- 
ness to  answer  the  question. 

Mr.  Gregg:    All  right. 

The  Court:    I  take  it  your  answer  is  "yes"? 

The  Witness:     May  I  have  the  question  again? 

The  Court:  Would  you  read  it,  please,  Mr.  Re- 
porter ? 

(Record  read.) 

The  Court:    Then  that  answer  stands. 

Mr.  Gregg:    That's  all. 

The  Coui-t:    Any  further  questions? 

Mr.  Mellin:    No  questions,  your  Honor. 

The  Court :  That's  all,  and  thank  you,  Mr.  Cohen. 
You  are  excused. 

(Witness  excused.) 

Mr.  Gregg:  We  would  like  to  call  as  our  next 
witness  Mr.  Harold  Stelling. 
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HAROLD  STELLINGl 

called  on  behalf  of  the  defendants,  sworn. 

Mr.  Gregg:  For  your  information,  your  Honor, 
I  would  like  to  say  the  testimony  of  this  witness 
will  be  with  regard  to  Defendants'  Exhibit  A. 

The  Court :  Would  you  please  be  seated,  sir,  and 
give  us  your  name? 

The  Witness :    Harold  Stelling,  S-t-e-1-l-i-n-g. 

Direct  Examination 

Q.  (By  Mr.  Gregg) :  Mr.  Stelling,  where  do 
you  reside? 

A.     52  West  Clay  in  San  Francisco. 

Q.  What  is  your  age,  if  you  don't  mind  stat- 
ing it? 

A.     I  didn't  get  the  question,  sir.  [160] 

Q.  Wliat  is  your  age,  if  you  don't  mind  stat- 
ing it?  A.     57. 

Q.     What  is  your  business  or  profession  ? 

A.  I  am  general  manager  and  partner  in  the 
Royal  Showcase  Company. 

Q.  Where  is  the  Royal  Showcase  Company  lo- 
cated? A.     770  McAllister  Street. 

Q.  How  long  have  you  been  associated  with  the 
Royal  Showcase  Company? 

A.     Well,  since  1941. 

Q.  Is  Royal  Showcase  a  partnership  or  a  corpo- 
ration? A.     It  is  a  general  partnership. 

Q.     Are  you  one  of  the  partners? 

A.    I  am. 

Q.    Are  you  the  manager  of  the  business? 
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A.     That  is  true. 

Q.  And  you  have  been  with  Royal  Showcase, 
you  say,  since  1940?  A.     Correct. 

Q.  What  is  the  business  of  Royal  Showcase 
Company  ? 

A.  The  general  manufacture  and  contracting  of 
store  fixtures. 

Q'.  Among  the  store  fixtures  that  Royal  Show- 
case manufactures,  does  it  manufacture  cigar  show- 
cases? A.     That's  correct. 

Q.  And  does  it  manufacture  cigar  showcases  of 
the  type  that  [161]  can  be  described  as  self-service? 

A.     It  does. 

Q.    Having  steps  to  support  the  cigar  boxes? 

A.     That's  correct. 

Q.  Sliding  glass  panels  covering  the  display 
portion  ?  A.    Yes. 

Q.     These  glass  panels  slope?  A.    Yes. 

Q'.  And  there  is  a  rear  storage  beneath  the 
steps  ?  A.    Yes. 

Q.  And  sliding  doors  to  close  that  storage  space, 
is  that  correct?  A.     Yes. 

Q.  How  long  has  Royal  Showcase  Company  been 
engaged  in  the  manufacture  of  cigar  showcases  of 
that  description,  to  your  knowledge? 

A.  To  my  knowledge,  I  would  say  12  or  15 
years  or  more. 

Q.  Or  more.  Do  you  recognize  the  showcase  over 
at  the  side  of  the  courtroom  which  is  marked  for 
identification  as  Defendants'  Exhibit  A? 
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A.  I  believe  so.  I  would  like  to  take  a  close  look 
at  it  if  you  don't  mind. 

The  Court:    Step  down  and  take  a  look  at  it. 
(Whereupon  witness  left  the  witness  stand, 
examined  Exhibit  A  and  then  resumed  the  wit- 
ness stand.)  [162] 

Q.  (By  Mr.  Gregg)  :  The  question  is,  Mr.  Stel- 
ling, do  you  recognize  Defendants'  Exhibit  A? 

A.     Yes,  that  is  a  case  which  we  manufactured. 

Q.  Do  you  recall  whether  you  sold,  whether 
Royal  Showcase  sold  such  a  case  to  the  Palm  Liquor 
in  San  Francisco?  A.     That's  the  case. 

Q'.  Do  you  have  any  document  or  documents 
with  you  which  relates  to  the  sale  of  that  showcase  ? 

A.  Yes,  sir,  I  have  the  original,  or  the  carbon 
copy,  rather,  of  the  original  bill  covering  the  sale 
of  the  case. 

Mr.  Gregg:  I  would  like  to  have  this  document 
marked  for  identification  as  Defendants'  next  in 
order. 

Mr.  Mellin:    No  objection. 

The  Court:  That  will  be  Defense  Exhibit  I,  will 
it  not? 

The  Clerk:    Yes,  your  Honor. 

(Whereupon  carbon  copy  of  invoice  referred 
to  above  was  marked  Defense  Exhibit  I  for 
identificatioh.) 

Q.  (By  Mr.  Gregg)  :  Do  you  have  any  other 
document? 

A.  I  have  a  delivery  receipt  for  the  delivery  of 
the  case. 
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Mr.  Gregg:  I  would  like  to  have  that  document 
marked  for  identifieation  as  Defendants^  Exhibit 
next  in  order. 

The  Court:  It  will  be  Defendants'  Exhibit  J  for 
identification. 

(Whereupon  delivery  receipt  referred  to 
above  was  marked  Defendants'  Exhibit  J  for 
identification.)   [163] 

Q.  (By  Mr.  Gregg)  :  I  hand  you,  Mr.  Stelling, 
Defendants'  Exhibits  I  and  J  and  ask  you  to  de- 
scribe them. 

A.  Exhibit  I  is  the  carbon  copy  of  the  original 
bill  sent  to  the  customer,  Tom  Panino,  Palm  Liq- 
uors, at  Pierce  and  Haight  Streets. 

Q.     What  is  the  date  on  that? 

A.     June  30,  1950. 

Q.  Is  that  the  date  on  which  the  cigar  showcase 
was  sold  to  Palm  Liquors? 

A.  That's  correct.  Probably  was  sold,  actually 
sold  maybe  a  week  or  two  or  three  weeks  before 
that  time.  The  case  had  to  be  made. 

Q.     What  is  the  other  document? 

Mr.  Mellin :    What  was  that  date  ? 

The  Court:     June  30,  1950. 

Mr.  Mellin:    June  30,  1950. 

Q.  (By  Mr.  Gregg)  :  What  is  the  other  docu- 
ment, which  I  believe  is  Defendants'  Exliibit  J? 

A.  That  is  the  receipt  for  the  deliveiy  of  the 
case  to   the   customer.   Palm  Liquors. 

Mr.  Mellin:    What's  that  date? 

The  Witness:    June  15,  1950. 
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Q.  (By  Mr.  Gregg)  :  The  two  documents,  Ex- 
hibits I  and  J;  are  they  documents  kept,  are  they 
documents  of  the  type  kept  in  the  regular  course 
of  your  business  at  Royal  Showcase?  [164] 

A.     That's  correct. 

Mr.  Gregg:  I  would  like  to  offer  in  evidence 
Defendants'  Exhibits  I  and  J. 

The  Court:  They  will  be  admitted  into  evidence 
in  accordance  with  the  numbers  they  have  been 
marked  for  identification. 

(Whereupon  Defendants'  Exliibits  I  and  J 
for  identification  were  received  in  evidence.) 
[See  Book  of  Exhibits.] 

Mr.  Gregg:  I  would  like  to  hand  the  witness 
some  photographs,  and  first  have  them  marked  for 
identification. 

The  Court:  The  first  one  will  be  Defendants' 
Exhibit  K.  How  many  photographs  are  there? 

Mr.  Gregg:     Three  photographs. 

The  Court:  They  will  be  Defendants'  K,  L 
and  M. 

(Whereupon  three  i^hotographs  referred  to 
above  were  marked  Defendants'  Exhibits  K,  L 
and  M  for  identification.) 

Q.  (By  Mr.  Gregg) :  I  hand  you,  Mr.  Stelling, 
Defendants'  Exhibits  K,  L  and  M  and  ask  you  if 
you  can  identify  them  as  photographs  of  a  cigar 
showcase. 

Mr.  j^,Iellin:  May  I  ask  you,  Mr.  Gregg,  are 
these  pictures  of  that  cabinet  over  there,  or  ones 
just  like  it? 
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Mr.  Gregg:  These  are  pictures  of  that  very  cab- 
inet, Mr.  Mellin.  Would  you  so  stipulate? 

Mr.  Mellin:     Sure. 

Mr.  Gregg:  Fine.  Well  then,  that's  all  that  I 
have  of  this  witness.  [165] 

The  Court:    Wliat  about  Exhibit  A? 

Mr.  Gregg:  Oh,  yes;  I  would  like  to  offer  Ex- 
hibit A  in  evidence,  your  Honor.  I  am  sorry. 

The  Court:  It  will  be  admitted  into  evidence 
as  Defense  Exhibit  A. 

(Whereupon  Defendants'  Exhibit  A  for  iden- 
tification was  received  in  evidence.) 

The  Court:    You  may  cross-examine. 

Mr.  Mellin :    Thank  you,  your  Honor. 

Cross-Examination 

Q.     (By  Mr.  Mellin)  :    Mr.  Stelling,  do  you  recall 

about  three  years  ago 

The  Court:    Just  a  moment,  pardon  me. 
Mr.  Gregg:    It  has  just  been  called  to  my  atten- 
tion I  also  forgot  to  offer  in  evidence  Defendants' 
Exhibits  K,  L  and  M.  I  would  like  to  do  that. 

The  Court:  Yes,  they  should  be  admitted  into 
evidence  in  accordance  with  the  stipulation,  and 
they  will  l^e.  They  A\'ill  be  admitted  into  evidence 
under  the  letters  they  have  been  marked  for  iden- 
tification. 

(Whereupon  Defendants'  Exhibits  K,  L  and 
M  for  identification  were  received  in  e^ddence.) 
[See  Book  of  Exhibits.] 
Q.     (By  Mr.   Mellin)  :     You  recall  about  three 
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years  ago,  Mr.  Stelling,  your  coneem  made  a  cab- 
inet that  was  substantially  a  duplicate  of  the  ones 
that  you  see  here  in  front  of  you?   [166]   I  don't 
mean  in  detailed  construction,  but  of  that 

A.     It  was  of  that  nature,  yes,  sir. 

Q.     Those  dimensions  and  that  design? 

A.    Yes. 

Q.  And  you  will  recall  the  situation  under  which 
you  made  it  was  that  one  of  the  So  snicks  took  one 
of  your  men  or  you  out  to  a  store  and  asked  you 
to  duplicate  that  cabinet.  Do  you  recall  that,  do  you 
not?  A.     I  didn't  personally  handle  it. 

Q.     But  someone  did? 

A.     I  know  of  the  transaction. 

Q'.     And  that's  what  occurred? 

A.  And  a  case  similar  in  design,  I  presume,  was 
made  at  that  time. 

Q.     Bo  you  remember  which  Sosnick  it  was? 

A.  Well,  I  wouldn't  know.  May  have  been  Mar- 
vin, one  of  the  boys. 

Q.  And  at  that  time  the  product  that  you  came 
up  with  for  them  was  a  substantial  duplicate,  and 
right  after  that  time,  isn't  it  a  fact  that  your  at- 
tention was  called  to  these  Patriarca  patents? 

A.     Yes,  that's  correct. 

Q.  And  that  you  advised  the  Patriarca  people 
that  you  didn't  know  of  the  existence  of  the  patent 
and  you  would  cease  making  the  cabinet  of  that 
type?  [167] 

A.  No,  I  don't  think  I  agreed  to  cease  making 
a  cabinet  of  that  type.  I  may  have  told  them  that 
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we  were  in  the  business  of  making  custom  store 
fixtures  and  made  cases  of  that  type,  usually  only 
upon  the  request  of  a  customer,  and  that  I  did 
not,  I  would  not  as  a  matter  of  policy,  infringe 
upon  the  patent  rights  of  a  competitor. 

Q.  And  you  subsequently  didn't  make  any  more 
cabinets  just  like  these  here,  that  you  duplicated 
for  Mr.  Sosnick? 

A.     That  I  don't  know.  I  can't  say. 

Q.     You  can't  recall?  A.     No. 

Q.  How  many  of  these  cabinets  just  like  Ex- 
hibit A  have  you  made? 

A.  That  would  l^e  hard  to  say,  but  we  have  made 
cabinets  for  that,  of  that  nature,  for  many  years, 
for  display,  with  a  glass  front. 

Q.  I  am  talking  about  this  particular  design,  for 
cigars,  just  the  way  it  is. 

A.  That  is  an  old  design,  sir.  It  is  used  in  back- 
case  construction  as  well  as  front-case  constriction 
where  the  sliding  glass  is  in  the  front,  just  as  it 
is  on  that,  and  more  or  less  self-service. 

Q.     For  almost  all  materials? 

A.     All  kinds  of  merchandise. 

Q.     Hardware?  [168] 

A.  I  don't  do  business  mth  hardware  people, 
but  drugstores  and  merchandising  stores. 

Q.  In  other  words,  it  is  a  cabinet  of  general 
purpose?  A.     That's  right. 

Mr.  Mellin:    That's  all. 
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Redirect  Examination 

Q.  (By  Mr.  Gregg)  :  Mr.  Stelling,  with  regard 
to  the  alleged  transaction  with  the  Sosnicks  some- 
time ago,  it  is  your  testimony,  is  it  not,  that 

Mr.  Mellin:  Just  a  moment.  I  don't  think  you 
ought  to  lead  the  witness  as  to  what  his  testi- 
mony is. 

Mr.  Gregg:     All  right. 

Q'.  (By  Mr.  Gregg)  :  Were  you  a  witness  to  the 
transaction  yourself  ? 

A.  I  knew  of  the  transaction  in  that  we  were 
making  a  case  for  Sosnick  of  that  nature. 

Q.  Now,  by  "of  that  nature,"  what  do  you 
mean  ? 

A.  Well,  display  front  like  this  one,  steps  to 
hold  cigars. 

Q.  Did  you  know  whether  it  was  showcase  manu- 
factured by  Patriarca? 

A.     Not  at  that  time,  no. 

Q.     You  did  not.  You  learned  of  that  later? 

A.     That's  right. 

Q.  As  a  matter  of  fact,  you  don't  know,  do  you, 
whether  the  cigar  cabinet  which  you  were  asked  to 
copy  was  a  Patriarca  cabinet?  A.     No. 

Mr.  Gregg:    That's  all. 

Mr.  Mellin:    No  further  questions. 

The  Court:  That's  all,  sir.  This  witness  can  be 
excused  ? 

Mr.  Gregg:    Yes,  your  Honor. 
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The  Court:  You  will  be  excused,  then,  Mr. 
Stelling. 

(Witness  excused.) 

Mr.  Gregg:  Call  as  our  next  witness  Mr.  Melvin 
Sosnick. 

Mr.  Gregg:  I  would  like  to  ask  the  Court  and 
Clerk,  since  I  am  rather  forgetful  about  offering 
exhibits  in  evidence,  if  all  up  to  the  present  de- 
fendants' exhibits  have  been  offered  nnd  received 
in  evidence. 

The  Court:    They  have. 

MELVIN  SOSNICK 

called  as  a  witness  on  behalf  of  the  defendants, 
sworn. 

Q.     (By  the  Clerk) :     State  your  full  name  for 
the  Court  and  record. 
A.     Melvin  Sosnick. 

Direct  Examination 

Q.  (By  Mr.  Gregg) :  What  is  your  age,  Mr. 
Sosnick?  A.     60. 

Q.    Where  do  you  reside? 

A.     At  30  Encanta. 

Q.     What  is  your  business  or  profession?  [170] 

A.  I  am  a  wholesale  distributor,  partner  in  the 
Melvin  Sosnick  Company. 

Q.  What  is  the  nature  of  the  wholesale  busi- 
ness ? 

A.  Well,  we  distribute  and  job  cigars,  cigarettes, 
tobaccos,  candies,  sundries  and  so  forth. 
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Q.  The  wholesale  business  goes  under  the  name 
of  Melvin  Sosnick  Company,  is  that  correct? 

A    That's  right 

Q.     Is  this  a  partnership'?  A.     It  is. 

Q.     Are  you  one  of  the  partners'?  A.     I  am. 

Q.     Who  are  the  other  partners "? 

A.    My  three  sons. 

Q.  When  was  the  Melvin  Sosnick  Company 
founded?  A.     In  1932. 

Q.    Were  you  the  founder?  A.     I  was. 

Q.  Has  the  Mehdn  Sosnick  Company  ever  been 
sued  before,  Mr.  Sosnick? 

A.     This  is  the  first  time  I  have  ever  appeared 

in  a  courtroom,  not  only  that  I  wasn't  sued.  [171] 
***** 

Q.  Mr.  Sosnick,  does  the  Melvin  Sosnick  Com- 
pany manufacture  showcases?  [173] 

A.     No,  they  don't. 

Q.  Who  manufactures  the  cigar  showcases  which 
the  Mehdn  Sosnick  Company  sells? 

A.     Rubinfeld  Showcase  Company. 

Q.  Do  you  know  whether  or  not  the  Rubinfeld 
Showcase  Company  manufactures  showcases  for 
other  people  than  Melvin  Sosnick  Company? 

A.  This  was,  we  started  buying  the  showcases 
from  Rubinfeld  Showcase  Company  when  we  sell 
•a  showcase  or  two  showcases  in  a  retail  store,  where 
they  purchase  it  right  from  Riibinfeld,  and  to  date 
Rubinfeld  sells  other  people  here  in  San  Francisco 
and  elsewhere. 

Q.    Does  the  Melvin  Sosnick  Company,  or  has 


160  Patriarca  Mfg.  Inc.,  et  al.,  vs. 

(Testimony  of  Melvin  Sosnick.) 
the  Melvin   Sosnick   Company   ever  had   anything 
to  do  with  the  design  of  the   showcases  which  it 
has  purchased  from  Rubmfeld  Showcase  Company? 

A.     Nothing  whatsoever. 

Q.  Are  you  exclusive  distributors  in  San  Fran- 
cisco or  in  any  other  area  for  Rubinfeld  Showcase 
Company?  A.     No,  sir. 

Q.  And  as  far  as  you  know,  anyone  in  San 
Francisco  or  any  place  else  can  obtain  showcases 
from  Rubinfeld  Showcase  Company  on  the  same 
terms  that  you  do?  A.     That^s  right. 

Q.  Mr.  Sosnick,  have  you  at  any  time  asked 
Mr.  Stelling  or  [174]  anyone  connected  with  the 
Royal  Showcase  Company  or  anybody  else  to  copy 
a  Patriarca  showcase?  A.     No,  sir. 

Q.  Do  you  know  whether  anyone  in  the  Melvin 
Sosnick   Company  has  made  such   a  request? 

A.     As  far  as  I  know,  no. 

Q.  Have  you  asked  the  Rubinfeld  Showcase 
Company  to  give  assistance  in  this  lawsuit? 

A.     I  did. 

Q.     Did  they  refuse  to  give  you  assistance? 

A.  Mr.  Rubinfeld  told  me  that  he  has  been  in 
business  seven  or  eight  years,  that  he  was  in  a  con- 
centration camp  for  six  years,  and  that  was — ^he 
was  financially  unable  to  assist  me  in  the  expense 
of  this  case  here. 

Q.  Then  is  the  financial  burden  of  defending 
this  lawsuit,  is  that  being  borne  entirely  by  the 
Mehin  Sosnick  Company?  A.     Entirely. 


***** 
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Q.  (By  Mr.  Gregg)  :  Do  you  regard  it  as  un- 
just and  unfair  that  the  Melvin  Sosnick  Company 
should  be  sued  for  infringement,  alleged  infringe- 
ment of  the  Patriarca  and  Cameron  patents'?  [175] 
***** 

A.  I  believe  that  I  am  persecuted,  singled  out, 
because  we  only  sell  probably  one-tenth  of  one  per 
cent  of  the  cases  sold  by  Rubinfeld.  I  think,  and 
can't  understand  why  two  men  would  travel  three 
thousand  miles  to  come  to  San  Francisco  to  sue 
one  individual  distributor  who  is  in  only  one  city 
and  vicinity,  when  he  can  do  it  right  in  his  back- 
yard. Now,  why  it  is  done  that  way,  I  don't  know. 

Mr.  Gregg:    That's  all. 

Mr.  Mellin:    No  questions,  your  Honor. 

The  Court:  That  is  all,  sir.  You  may  step  down. 
(Witness  excused.) 

Mr.  Gregg:  I  would  like  to  call  as  our  next 
witness  Mr.  Marvin  Sosnick. 

MARVIN  SOSNICK 

called    on   behalf    of    the    defendants,    being   duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By   Mr.    Gregg) :      State   your   name,    Mr. 
Sosnick. 
A.     My  name  is  Marvin  Sosnick,  S-o-s-n-i-c-k. 
Q.     Are  you  one  of  the  defendants  in  this  suit? 
A.    I  am. 
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Q.  Are  you  tlie  son  of  Melvin  Sosnick,  the  wit- 
ness who  jnst  finished  testifying?  [176] 

A.     That's  right. 

Q.  Are  you  one  of  the  partners  in  Melvin  Sos- 
nick Company?  A.     I  am. 

Q.  What  is  your  particular  connection  with  the 
Mehdn  Sosnick  Company? 

A.  More  or  less  in  charge  of  sales  and  promo- 
tions. 

Q.     How  long  have  you  held  that  position? 

A.     Oh,  about  ten  years. 

Q.     What  were  you  doing  prior  to  that? 

A.     Well,  just  learning  that  business. 

Q.  The  business  of  Melvin  Sosnick  Company  is 
that  of  a  wholesaler  of  cigars,  candy  and  cigarettes, 
is  it  not?  A.     That's  correct. 

Q.  In  what  territory  does  the  Melvin  Sosnick 
Company  operate? 

A.  In  the  San  Francisco  area,  down  the  Penin- 
sula, Santa  Rosa. 

Q.     It  is  not  a  state-wide  business,  is  that  true  ? 

A.     It  is  not. 

Q.  Is  it  considerably  smaller  than,  let  us  say, 
Griaser  Brothers  as  a  cigar  wholesaler? 

A.     That's  right. 

Q.  Is  the  cigar  business  an  important  part  of  the 
business  of  Melvin  Sosnick  Company? 

A.     It  is. 

Q.  Could  you  tell  us,  beginning  at  the  beginning 
as  far  as  [177]  you  know  it,  how  the  Melvin  Sos- 
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nick  Company  got  into  the  business  of  selling  cigar 

showcases  ? 

A.  Well,  we  had  requests  from  our  retailers  for 
such  type  case  or  a  self-service  case,  I  should  say. 
I  was  visiting  with  one  of  our  retailers  and  he  told 
me  that  he  had  purchased  two  of  these  cases  from 
Rubinfeld.  Presently  the  cases  were  delivered  while 
I  was  still  in  the  store.  I  liked  the  case  and  offered 
it  to  our  retailers. 

Q.  Did  you  at  any  time  request  Mr.  Stelling  or 
anyone  else  connected  Avith  the  Royal  Showcase 
Company  or  anybody  to  copy  a  Patriarca  case  ? 

A.     No,  sir. 

Q.  Do  you  know  whether  anybody  else  connected 
with  Melvin  'Sosnick  Company  made  any  such  re- 
quest ? 

A.  I  would  be  the  only  one  who  would  make 
such  a  request. 

Q.     And  you  did  not?  A.     I  did  not. 

Q.  At  any  time  did  you  ask  the  Rubinfeld  Show- 
case Company  to  design  a  particular  case  for  you? 

A.     Never. 

Q.  There  was  a  change  that  was  made  in  the 
case  which  you  are  selling,  and  that  is  best  shown  in 
Defendants',  or  rather,  Plaintiff's  Exhibit  3,  where 
a  witness  yesterday  drew  in  in  pencil  a  modification 
change  in  the  cabinet.  Did  you  request  Rubinfeld 
Showcase  Company  to  make  that  change?  [178] 

A.  No,  I  didn't.  In  fact,  I  was  rather  surprised 
when  I  saw  a  shipment  come  in  that  way. 

Q.     At  the  time  the  Melvin   Sosnick   Company 
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commenced   to   engage   in   the   sale   of   self-service 
cigar  showcases,  did  you  know  anything  about  the 
patents  to  Mr.  Cameron  and  Mr.  Patriarea,  which 
are  in  suit  in  this  case?  A.     No,  I  didn't. 

Q.  Do  3"ou  know  whether  anybody  else  connected 
with  Melvin  Sosnick  Company  knew  of  these  pat- 
ents at  that  time?  A.     No,  they  didn't. 

Q.  Rubinfeld  Showcase  does  not  manufacture 
exclusively  for  Melvin  Sosnick  Company,  is  that 
correct?  A.     That's  right. 

Q.  Do  you  have  any  idea  about  the  percentage 
of  the  output  of  Rubinfeld  Showcase  Company  that 
you  sell? 

A.  Well,  I  saw  Mr.  Rubinfeld  last  October  and 
at  that  time  I  believe  he  said  he  put  out  over  a 
thousand  cases. 

Q.  And  is  your  proportion  small  or  large  in 
comparison  to  that  amount  of  showcases? 

A.     It  is  a  fraction  of  a  per  cent  of  that. 

Q.  As  far  as  you  know,  anyone  anywhere  can 
purchase  Rubinfeld  showcases  from  Rubinfeld 
Showcase  Company?  A.     That's  right. 

Q.     Without  going  through  you  ? 

A.     Yes.  [179] 

Mr.  G-regg:    That's  all. 

The  Court:    Cross  examination. 

Cross  Examination 

Q.  (By  Mr.  Mellin) :  Mr.  Sosnick,  how  long 
have  you  kno\^Ti  Mr.  Stelling  ? 

A.     Oh,   I   guess   I   have  known   him  for,   well, 
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maybe  ten  to  twelve  years. 

Q.     He  is  rather  a  reputable  citizen,  isn't  he? 

A.    He  is. 

Q.  And  you  didn't  believe  him  on  the  stand  this 
morning,  did  you?  A.     I  beg  your  pardon? 

Q.  In  his  testimony,  you  didn't  believe  his  testi- 
mony this  morning,  did  you? 

A.  I  believed  his  testimony,  of  course  you  must 
realize,  Mr.  Stelling  did  not  say  that  I  was  the  one, 
nor  that  it  was  anyone  particularly  from  our  organ- 
ization who  asked  him  to  copy  a  showcase.  It  may 

have  been  one  of  our  customers.  [180] 
***** 

Q:  (By  Mr.  Mellin)  :  Now,  before  this  suit  was 
brought  against  the  Sosnick  Company,  you  had  had 
written  notices  of  the  patents  in  suit,  did  you  not? 

A.     That's  correct. 

Q.  And  before  the  suit  was  started,  you  had 
ample  opportunity  of  discontinuing  what  you  were 
charged  with,  did  you  not — had  you  not? 

A.  The  reason  we  didn't  discontinue  putting  out 
the  cases  is,  we  went  to  some  of  our  people  that  we 
knew  in  the  manufacturing  business  and  they  told 
us  they  had  been  making  these  cases  for  many, 
many  years,  same  type  cases.  We  took  it  up  with 
our  attorneys  and  they  told  us  to  keep  going  ahead 
and  selling  cases. 

Q.  I  mean,  you  weren't  sued  without  an  oppor- 
tunity of  stopping  the  acts  that  were  com- 
plained of? 

A.     Well,  that  I  don't  know.  I  don't  know  what 


166  Patriarca  Mfg.  Inc.,  et  al.,  vs. 

(Testimony  of  Mar\dn  Sosnick.) 

was  in  the  back  of  Mr.  Patriarca's  mind  when  he 

set  the  thing  up. 

Q.  Now,  I  don't  think  you  understood  my  ques- 
tion, Mr.  Sosnick.  You  were  first  given  notice  that 
you  were  infringing?  A.     That's  right. 

Q.  And  at  that  time,  to  avoid  the  lawsuit,  you 
could  have  stopped  distributing  these?  [181] 

A.     That's  correct. 

Q.  This  minute  number  of  cases  you  say  that 
you  handled?  A.     That's  right. 

Q.     But  you  didn't  do  that? 

A.     That's  right. 

Q.     You  preferred  to  stand  suit? 

A.     I  didn't  say  that. 

Q.     What  did  you  say? 

A.  I  said  that  we  had  taken  the  thing  up  with 
other  showcase  manufacturers.  They  had  showed  us 
where  they  had  made  similar  type  cases  in  the  past 
many,  many  years.  We  took  it  up  with  our  attor- 
neys and  on  their  advice  we  continued  selling  the 
cases. 

Q.     In  spite  of  the  warning? 

A.     That's  right. 

Q.     So  you  expected  to  be  sued? 

A.  Well,  I  don't  expect  anything.  I  can't  say 
I  expected  to  be  sued,  no. 

Q.  I  see.  Now  at  that  time,  at  the  time  of  the 
suit,  was  it  a  profitable  business  to  the  Sosnick 
Company  to  distribute  these  cases? 

A.     It  was  not. 

Q.     It  was  not.  Is  it  now? 
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A.  We  make  a  reasonable  profit,  oh,  probably 
four,  five,  maybe  six  per  cent.  [182] 

Q.  But  at  the  time  it  wasn't  profitable,  but  you 
still  preferred  to  continue  manufacturing? 

A.  Well,  if  you  call  four  or  five  or  six  per  cent 
profitable,  then  I  would  say  it  was  profitable. 

Q.     You  don't  consider  it  so? 

A.     Beg  pardon? 

Q.     You  don't  consider  it  so? 

A.     Not  a  very,  very  small  margin,  no — on  the 

small  amount  we  have  sold. 

Mr.  Mellin:    That's  all,  your  Honor.  [183] 
*  *  *  *  * 

DONALD  LIPPINCOT 

called  on  behalf  of  the  defendants,  sworn. 

The  Court:  I  want  the  record  to  show  that  I  am 
personally  acquainted  with  this  witness.  As  a  mat- 
ter of  fact,  he  was  a  classmate  of  mine  in  law  school 
and  I  have  known  him  for  a  long  time  well  and 
honorably. 

Q.     (By  the  Clerk)  :    State  your  full  name. 

A.     Donald  K.  Lippincot. 

Direct  Examination 

Q.  (By  Mr.  Gregg)  :  Where  do  you  reside,  Mr. 
Lippincot? 

A.     56  Lacuesta  Drive,  Orinda,  California. 

Q.  If  you  don't  mind  telling  us,  what  is  your 
age?  A.     67. 

Q.    AYhat  is  your  profession? 
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A.  I  am  a  patent  lawyer  and  registered  profes- 
sional engineer. 

Q.  Do  you  practice  in  your  profession  here  in 
San  Francisco?  A.     I  do. 

Q.  Would  you,  commencing  after  you  left  high 
school,  outline  briefly  your  education? 

A.  I  was  graduated  from  the  University  of  Cali- 
fornia in  the  College  of  Mechanics  in  1913.  I  prac- 
ticed as  an  engineer  for  [184]  14  years,  then  took 
up  the  study  of  patent  law.  I  was  registered  as  what 
was  then  known  as  a  registered  patent  attorney,  and 
would  now  be  called  patent  agent.  Sometime  later 
I  went  to  law  school,  as  his  Honor  has  indicated. 
I  did  not  graduate — I  was  later  admitted  to  the 
California  Bar. 

Q.  Could  you  describe  very  briefly  your  career 
since  leaving  college?  You  testified,  I  think,  you 
graduated  in  engineering  from  the  University  of 
California. 

A.  I  spent  about  25  years  immediately  after 
graduation  in  various  phases  of  the  manufacture  of 
x-ray  apparatus.  I  then  took  a  job  as  a  development 
engineer  in  the  development  and  manufacture  of 
themio-relays  for  the  protection  of  electric  motors. 

Q.  Have  you  had  any  practical  experience  in 
industry,  Mr.  Lippincot?  And  by  that  I  mean  other 
than  in  connection  with  your  profession  as  a  patent 
attorney  and  patent  lawyer. 

A.  Yes,  I  became  chief  engineer  of  this  outfit 
manufacturing  thermo-relays,  which  was  responsi- 
ble for  a  number  of  patents  there  which  were  later 
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purchased  by  the  General  Electric  Company. 
I  spent  two  years  then  as  en^neering  partner  of  a 
promoter  of  patented  inventions,  and  then  at  the 
advent  of  broadcasting,  I  was  first  the  sole  engineer 
of  a  small  manufacturer  of  radio  equipment.  I  went 
later  to  the  Magnavox  Company  and  was  first  radio 
engineer,  and  then  chief  engineer  for  the  Magnavox 
Company,  -pTioT  to  going  into  patent  work  when 
[185]  the  Magnavox  Company  moved  East. 

Q.  In  connection  with  your  practical  experience 
in  industry,  have  you  ever  had  occasion  to  handle 
problems  concerning  the  design  of  cabinets? 

A.  It  was  minor  feature  of  the  work  in  x-ray 
and  in  radio  Avork.  As  chief  engineer,  the  man  in 
charge,  I  had  to  know  something  about  cabinets. 

Q.  Were  you  in  the  military  service  during 
World  War  II  ?  A.     I  was. 

Q.  Would  you  describe  your  rank  and  your  du- 
ties and  office  in  that  connection? 

A.  I  was  called  to  duty  mth  the  rank  of  major 
in  January,  1941.  I  was  first  assigned  to  the  re- 
search and  development  di\asion  of  the  office  of  the 
Chief  Signal  Officer  in  Washington,  D.  C.  In  that 
capacity  and  later,  I  was  signal  corp  liaison  officer 
with  what  was  first  known  as  NBRC  and  later  ab- 
sorbed by  OSRD,  office  of  scientific  research  and 
development.  I  was  liaison  officer  with  the  National 
Inventors  Coimcil.  In  November  of  1941,  a  legal 
di^dsion  was  set  up  in  the  office  of  the  Chief  Signal 
Officer.  At  that  time  I  was  transferred  to  the  legal 
division  as  patent  and  inventions  counsel.  In  that 
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capacity  I  was  in  charge  of  all  patent  work  of  the 
signal  corp.  But  as  inventions  counsel,  I  had  the 
duty  of  doing  the  first  screening  of  all  inventions 
that  were  sul3mitted  to  the  signal  corp.  I  was  pro- 
moted to  first  a  lieutenant  colonel  and  then  [186] 
to  colonel.  I  got  my  colonelcy  in  July  of  '45,  and 
shortly  thereafter  I  was  made  director  of  the  legal 
division,  the  of^ce  of  Chief  Signal  Officer. 

Q.  In  connection  with  the  duties  with  the  signal 
corp,  did  you  have  wide  experience  in  handling  and 
evaluating  inventions  ? 

A.  I  did.  I  had  been  termed  "the  bottleneck"  for 
inventions  coming  into  the  signal  corp.  The  first 
screening  was  done  by  the  National  Inventors  Coun- 
cil in  general.  Following  that,  the  inventions  that 
were  deemed  worthwhile  came  to  my  desk.  I  and 
my  staff  evaluated  them,  and  then  in  consultation 
with  the  various  engineering  divisions,  examined 
the  military  needs  and  practicality,  and  the  possi- 
bility of  putting  them  into  actual  manufacture.  In 
addition  to  that  job,  the  signal  corp  took  a  large 
number  of  licenses.  We  negotiated  some,  not  for  the 
signal  corp  alone  but  for  the  government.  We  nego- 
tiated licenses  under  what  was  generally  estimated 
as  about  20,000  patents.  Many  of  those  were  offered 
freely.  In  other  cases  the  owners  of  the  patents 
desired  royalties  or  license  fees,  and  in  some  cases 
those  license  fees  were  very  large,  and  under  those 
circumstances  we  had  to  evaluate  the  inventions 
covered  by  the  patents,  and  it  sometimes  involved 
very  careful  evaluation. 


\ 


Melvin  Sosnick,  et  al.  171 

(Testimony  of  Donald  Lippincot.) 

Q.  Mr.  Lippincot,  have  you  visited  the  Palm 
Liquor  Store  which  is  located,  I  believe,  at  Haight 
and  Pierce  Streets  in  San  Francisco?  [187] 

A.     I  did. 

Q.  And  did  you  see  a  self-ser\dce  cigar  showcase 
at  that  location?  A.     I  did. 

'Q.  Do  you  recognize  the  showcase  inside  the 
courtroom  which  is  in  evidence  as  Defendants'  Ex- 
hibit A,  as  the  same  case  ?  A.     I  do. 

:Q.  Have  you  also  visited  the  Golden  State  Phar- 
macy at  2450  San  Bnmo  Avenue  in  San  Francisco  ? 

A.     I  did. 

Q.  Did  you  observe  any  showcases  at  that  loca- 
tion? A.     I  did. 

Q.  I  would  like  to  ask  you  if  you  will  recognize 
— I  hand  you  Defendants'  Exhibit  D,  E  and  F  and 
ask  you  if  you  recognize  those  as  photographs  of 
the  showcase  at  Golden  State  Pharmacy  at  2450 
San  Bnmo  Avenue? 

A.  They  appear  to  be  the  same  both  as  to  the 
stnicture  and  environment. 

Q.  Now  directing  your  attention,  Mr.  Lippincot, 
to  Plaintiff's  Exhibit  3,  which  is  an  enlargement  of 
a  drawing  of  the  Cameron  design  Patent  168,288, 
I  would  like  to  ask  you  whether  that  resembles  the 
showcases  at  the  side  of  the  courtroom,  which  is 
Defendants'  Exhibit  A? 

A.     It  has  many  features  in  common. 

Q.     Do  the  two  generally  resemble  each  other? 

A.     I  think  we  could  say  so. 

Q.    What  if  any  is  the  principal  difference  in  the 
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appearance    between    the    Cameron    showcase    as 
shown  in  Plaintiff's  Exhibit  3  and  the  showcase  at 
that  side  of  the  courtroom,  which  is  Defendants' 
Exhibit  A? 

A.  The  showcase,  Exhibit  3,  has  a  somewhat 
larger  display  window^  in  comparison  with  the 
wooden  base,  the  wooden  riser,  and  the  base  slants 
rearwardl}^  instead  of  rising  vertically.  The  lower 
panel,  that  is. 

Q.  By  "base,"  do  you  refer  to  the  portion  which 
is  marked  E  on  Defendants'  Exhibit  3  ? 

A.     Yes,  I  refer  to  that  lower  panel  marked  E. 

Q'.  Now  with  regard  to  the  lower  panel  or  the 
sloping  lower  front,  as  it  has  been  sometimes  called, 
do  you  know  whether  or  not  that  is  anything  new 
or  novel  in  connection  with  display  cabinets'? 

A.  It  is  shown  in  many  cabinets  in  the  prior  art 
with  different  degrees  of  slope,  different — all  sorts 
of  varying  ratios  of  dimension  between  the  glass 
display  portion  and  the  sloping  lower  panel,  lower 
front. 

Mr.  Gregg:  I  would  like  to  have  marked  for 
identification  certain  patents.  Mr.  Mellin,  this  is  a 
photostatic  copy  of  an  Italian  patent. 

Mr.  Mellin:    Yes. 

Mr.  Gregg:  Stipulated  that  the  translation  is  a 
true  and  [189]  accurate  translation'? 

Mr.  Mellin:    No  objection. 

The  Court:    Do  you  so  stipulate'? 

Mr.  Mellin :    Yes,  your  Honor. 
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Mr.  Gregg:    I  hand  the  clerk  Italian  Patent  No. 
459257  and  ask  that  it  be  marked  for  identification. 
The  Court:    Next  in  order. 
The  Clerk:    N. 
The  Court:    Defendants'  Exhibit  N.  And  that  is 

Italian  patent ? 

Mr.  Gregg:    Italian  Patent  459257. 

(Whereupon  Italian  Patent  No.  459257,  re- 
ferred to  above,  was  marked  Defendants'  Ex- 
hibit N  for  identification.) 
Mr.  Gregg:    I  also  hand  the  clerk  a  copy  of  the 
Tamsen  Patent,  U.S.  Patent  No.  2575643. 

The  Court:    Defendants'  Exhibit  O  for  identifi- 
oation. 

(Whereupon    Tamsen    Patent,    U.S.    Patent 

No.   2575643,   referred   to   above,   was  marked 

Defendants'  Exhibit  O  for  identification.) 

Mr.  Gregg :    Also  hand  the  clerk  a  copy  of  Jensen 

Patent  No.  1542242  and  ask  that  that  be  marked 

next  in  order. 

The  Court :    What's  that  number  again  ? 
Mr.  Gregg:    1452242. 

The  Court:    That's  Defense  Exhibit  P  for  iden- 
tijfication. 

(Whereupon  Jensen  Patent  No.  1452242,  re- 
ferred to  above,  was  marked  Defendants'  Ex- 
hibit P  for  identification.)   [190] 
Mr.   Gregg:     I   also  hand   the  clerk   a  copy  of 
Dulgeroff  U.S.  Patent  No.  11612466  and  ask  that  be 
marked  as  exhibit  next  in  order. 

The  Court:    Defense  Exhibit  Q  for  identification. 
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(Whereupon     Diilgeroff     U.S.     Patent    No. 
11612466,  referred  to  above  was  marked  Defend- 
ants' Exhibit  Q  for  identification.) 
Mr.  Gregg:    I  also  hand  the  clerk  a  copy  of  U.S. 
Patent  to  Leibe,  No.  977318,  and  ask  that  be  marked 
next  in  order. 

The  Court :    Defense  Exhibit  R  for  identification. 
(Whereupon    U.S.    Patent    to    Leibe,    No. 
977318,  referred  to  above,  was  marked  Defend- 
ants' Exhibit  R  for  identification.) 
Q.     (By  Mr.  Gregg)  :    I  hand  to  you,  Mr.  Lippin- 
cot.  Defendants'  Exliibits  N,  0,  P  and  R,  and  I  ask 
you   if   you   recognize   them   as   copies   of   patents 
granted  to  more  than  year  prior  to  the  filing  date 
of  Cameron  Patent  168288,  and  to  refresh  your  rec- 
ollection, the  filing  date  is  May  7,  1952.  Hand  you  a 
copy  for  your  convenience  of  the  Cameron  Design 
Patent. 

A.  Thank  you.  Yes,  I  have  exammed  these  pre- 
viously. I  recognize  all  of  them  as  those  that  I  have 
looked  at  and  compared  mth  these. 

Mr.  Gregg:  I  would  also  like  to  add  to  that 
group  of  patents  one  further  one,  Rosenberg, 
543657,  and  have  it  marked  as  Defendants'  Exhibit 
next  in  order. 

The  Court:    That  is  Defendants'  Exhibit  S. 

(Whereupon   the   patent  referred   to   above, 
Rosenberg,  [191]  543657,  was  marked  Defend- 
ants' Exhibit  S  for  identification.) 
Q.     (By  Mr.  Gregg)  :     I  hand  you  Defendants* 
Exhibit  S  and  ask  you  the  same  question,  whether 
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you  recognize  that  as  a  patent  granted  more  than 
one  year  prior  to  the  filing  date  in  the  Cameron 
Design  Patent?  A.     I  do. 

Q.  Do  any  of  these  patents  show  in  connection 
mtli  a  display  cabinet  the  feature  of  a  sloping  lower 
front  wall,  such  as  shown  as  E  in  Plaintiff's  Ex- 
hibit 3? 

A.  They  do,  starting  with  the  Rosenberg  Patent, 
which  issued  July  30,  1895.  That  feature  is  shown 
and  its  utility  is  described,  at  the  bottom  of  the 
first  column  beginning  at  line  96 — or  the  second  col- 
umn, excuse  me,  of  the  first  page. 

Mr.  Gregg:  I  have  some  copies  of  the  patent  if 
you  would  like  them  for  reference,  your  Honor. 

The  Court:    Yes,  I  would. 

Mr.  Gregg:  This  is  the  Tamsen  patent,  which  I 
believe  is  the  first  one  of  the  group,  then  the  Jensen 
patent,  the  Dulgeroff  patent,  the  Leibe  patent.  But 
I  don't  have  a  spare  copy  of  the  Rosenberg  patent. 
Just  the  one  the  witness  has. 

The  Court:    All  right. 

Q.     (By  Mr.  Gregg)  :    Will  you  proceed  ? 

A.     At  the  beginning,  beginning  at  line  96, 

Q.     Which  patent  is  this,  now  ? 

A.  This  is  the  Rosenberg  patent,  Exhibit  S,  I  be- 
lieve. Yes.  [192]  It  says:  "The  front  of  the  attach- 
ment inclines  from  the  top^ — "  incidentally,  this  is 
the  attachment  to  a  counter  for,  I  take  it,  dry  goods 
stores  and  the  like.  And  it  is  to  add  a  display  to 
such  a  counter.  It  says : 

"The  front  of  the  attachment  inclines  from  the 
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top  outward  to  the  molding  (B  super  4)  and  from 
the  molding  (B  super  4)  to  the  base  of  the  attach- 
ment (B  super  5)  inclines  inward.  The  purpose  of 
this  arrangement  is  to  allow  the  purchaser  to  stand 
near  the  counter,  the  space  below  the  molding 
(B  super  4)  permitting  the  feet  to  pass  inward 
while  the  apex  of  the  angle  (B  super  4)  prevents 
the  glass  from  being  broken  hy  the  person  in  front 
of  the  counter  coming  in  contact  with  it." 

In  this  one — (indicating  to  the  Couii:). 

The  Court:    I  have  a  copy  of  it  now. 

The  Witness :    All  right,  sir. 

Mr.  Gregg:    Which  one  is  that? 

A.     That  is  the  Rosenberg  patent. 

Q.    Which  is^ A.     Exhibit  S. 

Q.    S. 

A.     In  the  Italian  patent, 

Q.     The  exhibit  number  there  is  what,  Mr.  Lip- 
pincot? A.     N. 

Q.     N.  [193]  A.     Yes,  I  believe  so. 

The   Court:     I   don't  think   I   have   the   Italian 
patent. 

Mr.  Gregg :    Oh,  I  believe  I  have  another  copy. 

Mr.  Mellin:    May  I  offer  the  Court  mine? 

Mr.  Gregg:     I  am  sorry,  I  just  don't  have  an 
extra  copy  of  that. 

(Conversation  among  counsel  and  Court  out 
of  hearing  of  the  reporter.) 

Mr.  Gregg:    There  is  no  translation  attached,  but 
the  drawings  are  attached  to  the  patent. 

The  Court:    All  right. 
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A.  (Continuing)  This  is  described,  this  Italian 
patent,  Exhibit  N,  is  described  in  the  translation. 
It  is  a  case  for  keeping  and  delivering  retail  food 
products  such  as  pastes,  rice,  flour,  vegetables,  cit- 
rus and  other  fruits,  and  the  like.  It  is  especially 
adapted  to  retail  shops.  As  is  quite  clear  from  the 
drawings,  this  has  an  outwardly  sloping  upper 
panel  and  an  inwardly  sloping  lower  panel.  The 
upper  panels  can  be  opened,  not  in  this  case  by  slid- 
ing, l)ut  by  tilting,  to  get  at  the  foods  that  are 
show^l  inside.  The  slope  is  different  from  the  Rosen- 
berg patent,  but  the  purpose  is  generally  the  same. 

Exhibit  O  is  the  Tamsen  patent. 

Q.     T-a-m-s-e-n  ? 

A.  T-a-m-s-e-n.  It  is  a  popcorn  warmer.  It  shows 
the  same  [194]  general  arrangement.  Again  the 
slopes  are  slightly  different. 

The  Jensen  patent  is  another  counter  that  has 
varying  slopes  front  and  back. 

Dulgeroff,  Exhibit  Q',  exhibits  the  same  features. 
In  this,  the  front  with  the  varying  slopes  forms  a 
tilting  bin.  But  the  profile,  the  end  view  of  all 
these,  are  extremely  similar,  with  but  very  slight 
variations  in  the  slopes. 

The  Leibe,  the  Bonnaffons  patent,  Exhibit  R,  goes 
back  to  1910.  It  shows  a  glass  front  to  view  the  ma- 
terial inside.  It  slopes  rearwardly,  and  the  lower 
portion  slopes  forwardly.  And  these  patents  date, 
I  as  I  mentioned,  this  last  one  is  1910,  Exhibit  Q, 
1  Dulgeroff  is  1915,  Jensen,  Exhibit  P  is  1923.  Tam- 
I    sen,  the  popconi  warmer,  Exhilnt  0,  is  1951.  The 
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Italian  patent  was  granted  September  1,  1950,  and 
published  in  April  of  1951.  The  Rosenberg  patent, 
as  I  already  mentioned,  is  1895. 

Q.  Were  any  of  the  patents  as  to  which  you  have 
just  testified,  and  which  are  marked  for  identifica- 
tion as  Defendants'  Exhibits  N,  0,  P,  Q,  R  and  S, — 
were  any  of  those  patents  prior  patents  considered 
by  the  patent  office  in  the  prosecution  of  the  appli- 
cation which  led  to  the  Cameron  Design  Patent? 

A.     They  were  not. 

Q.     Were  not?  A.    Yes,  were  not.  [195] 

Mr.  Gregg:  I  believe  we  can  stipulate,  Mr.  Mel- 
lin,  that  the  date  of  invention  with  regard  to  the 
Cameron  patent  is  approximately  September  of 
1951? 

Mr.  Mellin :  I  think  that  will  be  all  right.  Oh,  no. 
September?  No,  I  think  that — yes,  that's  approxi- 
mately right,  yes. 

Mr.  Gregg:  There  is  a  stipulation,  we  can  cor- 
rect it  if  it  is  in  error. 

Mr.  Mellin:  I  think  that's  connect.  Without  my 
glasses  I  didn't  see  that  November  date  there. 

Q.  (By  Mr.  Gregg)  :  In  view  of  the  state  of 
the  arc  as  shown  by  the  patents  as  to  which  you 
have  testified.  Defendants'  Exliibits  N,  O,  P,  Q,  R 
and  S,  would  there  be  anything  imobvious  in  pro- 
viding a  self-ser\n.ce  cigar  showcase  having  the  gen- 
eral features  sho^Ti  in  Defendants'  Exliibit  A  and 
modifying  that  so  as  to  incline  the  lower  front 
wall? 

A.     Not  in  my  opinion.  It  appears  quite  obvious 
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to  me  from  viewing  these  patents  that  a  showcase 
is  built  very  largely,  a  great  many  of  them,  as  was 
testified  here  this  morning, — ^they  are  built  to  order 
to  meet  a  particular  requirement  to  fill  a  specific 
space.  We  have  shown  here  all  sorts  of  different 
slopes.  We  have  the  rearwardly  inclined  front  panel 
repeated  many  times.  And  I  think  that  the  Rosen- 
berg patent  sets  forth  as  clearly  as  any  of  these  do 
the  reason  for  doing  that.  [196] 

Q:     And  that  reason  again  is  what? 

A.     Beg  pardon? 

Q.     The  reason  is  what? 

A.  The  reason  is  to  allow  the  purchaser  to  stand 
near  the  counter,  permitting  the  feet  to  pass  inward 
while  the  apex  of  the  angle  prevents  the  glass  from 
being  broken  by  the  person  in  front  of  the  counter 
coming  in  contact  with  it.  I  have  omitted  the  refer- 
ence characters  in  rereading  that. 

Q.  Would  it  be  correct  to  say  that  the  sloping 
lower  front  w^all  of  a  cigar  showcase,  such  as  shown 
in  the  Cameron  Design  Patent,  is  primarily  a  utili- 
tarian feature  rather  than  an  ornamental  feature? 

A.     I  would  think  so,  yes. 

Q.  You  have  testified  that  you  have  visited  the 
Golden  State  Pharmacy  at  2450  San  Bnmo  Avenue, 
San  Francisco,  and  also  Palm  Liquor,  out  at 
Haight  and  Pierce  in  San  Francisco,  and  have  seen 
the  showcases  there.  At  the  time  you  saw  them,  were 
they  filled  with  merchandise?  A.     They  were. 

Q.     What  was  the  merchandise? 

A.     Cigars. 
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Q.     In  boxes?  A.     In  boxes. 

Q.  Did  the  cigar  boxes  completely  cover  tlie 
steps  and  risers  so  that  you  could  not  easily  detect 
them?  [197]  A.     They  did. 

Q.  Beaiing  in  mind  the  fact — Is  it  your  observa- 
tion that  that  is  the  normal  appearance  of  a  cigar 
showcase  to  a  customer,  that  is,  that  it  is  filled  with 
cigar  boxes  so  that  you  camiot  see  the  steps  and 
risers  ? 

A.  Well,  as  can  be  seen  by  a  glance  at  the  cigar 
case,  ExhilDit  A,  if  the  cigars  are  displayed  in  boxes 
so  that  the  cigars  themselves  can  be  seen,  the  boxes 
will  be  open  and  the  covers  of  the  boxes  will  conceal 
the  risers,  while  the  box  itself  conceals  the  steps. 

Q.  Looking  now  at  the  three  cigar  showcases 
which  are  in  the  courtroom,  the  one  on  the  right, 
Plaintiff's  Exhibit  5,  the  Patriarca  case,  the  one  on 
the  left.  Plaintiff's  Exhilnt  No.  10,  which  is  sold  by 
the  Melvin  Sosnick  Company,  and  the  one  over  next 
to  the  wall  of  the  courtroom,  which  is  Defendants' 
Exhibit  A,  and  assuming  that  they  are  filled  with 
boxes  of  cigars,  is  there  a  strong  resemblance  among 
all  three  ?  A.     There  is. 

Q.  I  direct  your  attention  to  the  feature  of  De- 
fendants' Exhilnt  A,  the  Palm  Liquor  cigar  cabinet, 
and  to  the  black  portion  which  I  believe  is  called  a 
"kickstand"  by  some  people,  at  the  bottom  of  it.  In 
normal  use,  that  kickstand  elevates  the  lower  edge 
of  the  case  about,  I  would  say, — would  you  say  four 
or  five  inches  off  the  floor?  A.     Yes.  [198] 

Q.     What  is  the  purpose  of  that? 
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A.  Same  as  that  of  the  sloping,  rearwardly  slop- 
ing lower  front. 

Q.     And  that  function  is  what? 

A.  To  let  the  customer  get  his  feet  undeiTieath 
without  stubbing  his  toe. 

Q.  Now  with  regard  to  a  modification  of  the  cab- 
inet sold  by  Melvin  Sosnick  Company  as  illustrated, 
I  would  rather  in  this  connection  show  you  a  stipu- 
lation which  stipulates  as  to  the  appearance  of  the 
cabinets  and 

Mr.  Gregg :  Mr.  Mellin,  I  w^ould  like  to  ask  either 
that  we  consider  the  original  stipulation  on  file  in 
the  case  as  a  part  of  the  record,  or 

Mr.  Mellin:    That's  all  right. 

Q.  (By  Mr.  Gregg)  :  I  hand  you  my  copy  of  a 
stipulation  of  file  in  the  case,  stipulating  concerning 
the  devices  manufactured,  sold  and  used  by  the  de- 
fendants, and  I  direct  your  attention  to  the  second 
sheet  of  drawings  attached,  as  to  figure  two,  and  ask 
you  what  would  be  the  function  of  the  overhang  ? 

A.  The  same  as  that  of  the  reai^wardly  sloping 
front,  to  let  the  customer  get  close  with  his  feet 
under  the  front  of  it  so  that  he  could  more  easily 
reach  the  merchandise. 

Q.  Would  it  serve  also  the  same  function  as  the 
kickstand  in  connection  with  Defendants'  Ex- 
hibit A?  [199]  A.    Yes. 

Q.  Would  you  say  that  an  overhang  on  the  one 
hand,  such  as  shown  in  the  stipulation,  which  is  in 
front  of  you,  the  kickstand  such  as  we  have  in  De- 
fendants' Exhibit  A  as  a  sloping  lower  front  wall 
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as  shown  at  E  in  Plaintiff's  Exhibit  3,  that  all  of 

those  are  primarily  utilitarian  functions'? 

A.     I  think  so. 

Q.  And  is  their  utility  something  obvious  or 
something  unobvious? 

A.     It  is  quite  obvious  to  me. 

Q.  Do  you  know  whether  or  not  the  Cameron 
and  Patriarca  patents  were  simultaneously  pending 
in  patent  office*? 

A.  Yes,  I  have  examined  certified  copies  of  the 
file  wrappers  of  both  patents. 

Q.  Do  you  know  whether  or  not  they  were  exam- 
ined by  the  same  patent  examiner  or  by  different 
patent  examiners? 

A.  They  would  be  examined  by  different  patent 
examiners.  There  are  different  signatures  on  the 
office  actions  and  they  were  in  different  divisions  of 
the  patent  office. 

Q.  Now  hy  different  divisions,  could  you  elal^o- 
rate  on  that  a  little  bit  more  ?  Where  was  the  Cam- 
eron Design  Patent  examined? 

A.  It  would  have  been  examined  in  a  division  of 
the  patent  office  that  considers  only  Design  Patents. 

Q.  And  the  Mechanical  Patent,  Patriarca  Patent 
2735739,  would  have  been  examined  in  some  other 
division  of  the  patent  [200]  office? 

A.  It  would  have  been  examined  in  the  division 
that  considers  Mechanical  or  Utilitarian  Patents. 

Q.  Now  you  have  stated  that  you  have  examined 
the  certified  copies  of  the  file  wa^appers  of  the  two 
patents.  Do  those  documents  reveal  whether  or  not 
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either  examiner  knew  of  the  pendency  of  the  other 

patent  ? 

A.  They  would  indicate  to  me  that  neither  one 
did  know  of  the  existence  of  the  other  co-pending 
application. 

Q.  Were  both  patent  applications,  the  one  which 
matured  into  the  Cameron  Design  Patent  and  the 
other  that  matured  into  the  Patriarca  Mechanical 
Patent, — were  they  handled  by  the  same  attorney? 

A.     They  were. 

Q.  Is  that  his  name  that  appears  in  the  lower 
right-hand  comer  of  the  two  exhibits,  Plaintiff's 
Exhibits  2  and  4? 

A.  The  signature  is  the  same  as  that  on  the  pros- 
ecution documents. 

Q.  Would  you  say  that  there  was  anything  unu- 
sual about  the  prosecution  of  the  two  patent  appli- 
cations, one  maturing  into  the  Cameron  Design  Pat- 
ent and  the  other  the  Patriarca  Mechanical  Patent? 

A.     Yes,  there  is  something  quite  unusual  to  me. 

Q.     Would  you  explain  it? 

A.  We  have  two  patents,  the  figures  one  of  the 
two  patents  [201]  are  very  nearly  identical.  The  one 
is  presented  as  a  Utilitarian  Patent  whose  purpose 
is  xourely  functional. 

Q.     Which  is  that? 

A.     That  is  the  Patriarca  Patent. 

Q.     Yes? 

A.  The  other  is  an  ornamental  design.  It  is  pre- 
sented as  something  which  is  beautiful  and  aesthet- 
ically pleasing  without  regard  to  what  it  is  made  of 
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or  what  its  purpose  is.  The  Mechanical  Patent,  the 
Patriarca  Patent,  was  the  first  filed ;  it  was  filed  in 
November  of  '51.  The  Cameron  Patent  is  filed  in 
May,  '52 — roughly  six  months  later.  They  are  pre- 
sented by  different  inventors,  and  if  the  Patriarca 
Patent  had  issued  first,  it  would  undoubtedly  have 
been  a  complete  reference  against  the  Cameron  Pat- 
ent. The  patent  office  had  no  knowledge  of  this. 
With  a  design,  an  identical  design  presented  by  a 
different  party  with  an  earlier  filing  date,  the  situa- 
tion is  at  least  unusual.  The  same  attorney  filed 
them,  and  no  doubt  he  knew  that  at  least  there  was 
a  claim  that  the  design  was  invented  by  one  man 
and  the — ^that  is,  that  the  design  invented  by  one 
man  was  invented  by  him  prior  to  the  mechanical 
features  invented  by  the  other.  But  the  same  fea- 
tures are  claimed  as  novel  in  both  of  the  applica- 
tions, and  it  would  seem  to  me  that  it  might  have 
been  better  for  the  validity  of  both  patents  if  the 
patent  office  had  been  informed  as  to  what  the  situ- 
ation was  there,  and  that  the  two  [202]  cases  were 
pending.  There  is  no  claim  in  a  Design  Patent  ex- 
cept the  formal  claim,  which  always  reads  the  same. 
It  is  not  a  case  where  you  could  present  identical  ^ 
claims  and  get  into  an  interference  between  the  two 
parties.  But  there  certainly  are  so  many  common 
features  that  it  is  remarkable  that  two  patents 
w^ould  issue  covering  the  same  features,  as  in  one 
case,  features  that  contributed  to  the  beauty  of  the 
case,  and  in  another  patent,  another  application,  as 
features  which  were  purely  utilitarian. 
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Mr.  Gregg:  I  would  like  to  interrupt  the  exam- 
ination for  just  a  moment  to  offer  in  evidence  De- 
fendants' Exhibits  N  through  S;  that  is  the  group 
of  patents  as  to  which  Mr.  Lippincot  testified. 

The  Court:  With  no  objection,  they  will  be  ad- 
mitted into  evidence  in  accordance  with  the  letters 
with  which  they  have  been  marked  for  identifica- 
tion. 

(Whereupon  the  Defendants'  Exhibits  N 
through  S  for  identification  were,  received  in 
evidence.) 

[See  Book  of  Exhibits.] 

Mr.  Gregg:  The  Design  Patent,  the  Cameron, 
was  filed  approximately  six  months  after  the  Pa- 
triarca  Patent,  the  respective  date  being  May  7, 
1952,  in  the  case  of  the  Design  Patent,  and  Novem- 
ber 16,  1951,  in  connection  with  the  Mechanical, 
Patriarca  Patent.  Now  in  accordance  with  your  ex- 
perience as  a  patent  attorney,  and  had  you  been 
soliciting  the  two  cases  and  been  in  the  position  of 
calling  to  the  [203]  attention  of  the  examiner  in  the 
case  of  the  Cameron  Patent,  or  Cameron  Patent 
Application,  the  fact  that  the  Patriarca  Patent 
Application  was  co-pending  and  had  been  filed 
about  six  months  earlier,  would  yon  have  antici- 
pated that  the  examiner  would  reject  the  Cameron 
Application?  A.     I  would. 

Q.     That  he  would  refuse  to  allow  it? 

A.  I  would.  He  might  have  required  affida\dts 
sweai'ing  hack  of  the  date  of  the  Patriarca  Patent. 

Q.     In  other  words, 
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A.  Such  a  rejection  could  have  been  overcome, 
but  undoubtedly  it  would  have  resulted  in  a  pri- 
mary rejection. 

Q.     How  could  it  have  been  overcome  ? 

A.     If  the  inventor,  if  Patriarca,  had  made 

Q.  I  would  like  to  call  your  attention  to  the  fact 
that  Cameron  is  later  in  filing  date  than  Patriarca. 

A.  Excuse  me.  If  Cameron  had  filed  an  affidavit 
under  the  nile, — I  forget  what  it  is  in  the  new  code 
— swearing  back  of  the  date  of  Patriarca's  inven- 
tion, since  they  were  not  claiming  the  same  inven- 
tion, it  might  have  been  proper  to  allow  it. 

Q.  But  no  such  affida^dt  was  filed,  is  that  cor- 
rect? 

A.     But  no  such  affidavit  was  filed.  [204] 


***** 


Mr.  Gregg:  I  would  like  to  have  a  copy  of  the 
Hoare  Patent,  542745,  marked  as  Defendants'  Ex- 
hibit next  in  order. 

The  Court:    Defendants'  T. 

(Whereupon  the  Hoare  Patent,  542745,  re- 
ferred to  above,  was  marked  for  identification 
as  Defendants'  Exhibit  T.)  [208] 


***** 


The  Clerk :    Do  you  want  T  in  e\4dence  ? 

Mr.  Grregg :  T  is  what  ?  I  would  like  to  offer  Ex- 
hibit T  in  evidence. 

The  Court.:  That  is  the  Hoare  Patent.  Do  you 
want  that  in  evidence? 

Mr.  Gregg:    Yes. 

The  Court:    That  will  be  admitted  into  evidence. 
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(Whereupon  Defendants'  Exhibit  T  for  iden- 
tification was  received  in  evidence.)   [222] 
[See  Book  of  Exhibits.] 


*  *  *  *  * 


Cross  Examination 

Q.  (By  Mr.  Mellin)  :  Mr.  Lippincot,  did  you  aid 
in  the  preparation  of  this  case  for  trial? 

A.  To  this  extent.  I  was  given  copies  of  the  file 
wrapper,  I  was  given  copies  of  the  references  that 
have  now  become  the  exhibits,  and  I  naturally 
talked  over  the  nature  of  the  facts  [223]  that  were 
developed  in  this.  I  had  nothing  to  do  with  it  other 
than  in  connection  mth  my  own  testimony. 

Q.  I  see.  Now,  commencing  with  the  time  that 
you  were  with  Jensen  and  Magnavox  and  even  prior 
to  that  time,  and  even  while  you  were  in  the  serv- 
ice, practically  all  of  your  active  professional  life 
has  been  very  closely  associated  with  electric  and 
electronic  equipment,  radio  and  so  on,  isn't  that 
correct  ? 

A.     A  great  deal  of  it  has  been  in  that  field. 

Q.  In  fact,  substantially  all  of  it,  isn't  that  a 
fact? 

A.  No,  I  can't  say  that.  Because  I  had  a  good 
deal  to  do,  in  the  years  when  I  was  running  a  pri- 
vate development  laboratory  as  partner  in  a  patent 
development  or  promotion  of  patented  inventions, 
inventions  of  all  characters  came  before  me  from — 
well,  one  of  them  that  I  remember  was  a  non- 
loosening  hammerhead,  and  from  there  all  the  way 
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to  most  elaborate  electronic  inventions.  In  the  }De- 
riod  of  time  when  I  was  working  with  motor  pro- 
tective devices,  I  had  a  great  deal  to  do  with  con- 
vective  cnrrents,  the  loss  of  heat  and  heat  flow.  And 
similarly,  I  had  a  good  deal  to  do  with  the  develop^ 
ment  where  electronics  impinge  on  these  other  af- 
fairs. While  I  was  in  the  army,  I  had  considerable 
to  do  with  the  development  of  radio  sonnds  and  the 
measurement  of  humidity  in  transmitting  the  re- 
turns by  radio. 

Q.  What  I  was  actually  getting  at  is,  were  you 
ever  in  the  [224]  retail  business  where  they  sold 
cigars  ? 

A.  I  haven't  been.  I  not  only  was  never  in  the 
retail  business  where  they  sold  cigars,  but  I  do  not 
even  smoke  cigars. 

Q.  Now,  as  a  matter  of  fact,  if  someone  hadn't 
told  you,  you  wouldn't  have  known  whether  any  of 
these  cabinets  in  here  were  to  display  cigars  or 
cheese,  would  you? 

A.  No.  They  probably  would  make  veiy  good 
cheese  display  cabinets. 

Q.  Now  you.  have  mentioned  a  lot  of  prior  art 
devices,  IMr.  Lippincot.  Which  one  patent  would  you 
say,  in  your  opinion,  and  including  this  Exhibit  A, 
this  prior  use,  which  one  cabinet  sho^^^l  by  those 
would  you  say  most  closely  resembles  what  we  have 
been  calling  this  Patriarca  cabinet? 

A.  If  we  are  talking  about  the  Cameron  Patent' 
on  the  Patriarca  device,  I  would  think  that  prob- 
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ably  the  Rosenberg  looks  as  much  like  it  as  any 

other.  [225] 
***** 

Q.  (By  Mr.  Mellin) :  You  heard  counsel  men- 
tion that  there  was  a  stipulation  that  the  invention 
date  of  Cameron  carried  back  to  September  of  1951, 
prior  to  November,  1951,  the  filing  date  of  Pa- 
triarca  Patent.  In  the  light  of  those  facts,  the  Pa- 
triarca  Patent  would  not  have  been  a  proper  refer- 
ence against  Cameron,  would  it? 

A.     As  I  stated,  I  believe — — 

Q.     You  can  answer  that  yes  or  no,  can't  you  ? 

A.     No,  it  would  not. 

The  Court:    He  can,  and  then  explain  it. 

Mr.  Mellin:    Then  explain  it,  certainly. 

Mr.  Grregg:    Just  a  second,  your  Honor. 

The  Court:    If  it  is  capable  of  yes  or  no  answer. 

Mr.  Gregg :  I  don't  think  there  is  any  stipulation 
in  that  regard.  There  was  an  answer  to  an  interrog- 
atoiy  giving  that  September,  1951,  as  the  date.  We 
didn't  stipulate  that  the  Cameron  invention  was 
made^ • 

Mr.  Mellin:    All  right.  [226] 

Q.  (By  Mr.  Mellin)  :  You  heard  Mr.  Patriarca 
testify  yesterday  that  he  and  Mr.  Cameron  worked 
and  completed  this  thing  in  September.  Now  under 
those  circumstances,  if  the  Cameron  invention  were 
completed  prior  to  the  filing  date  of  Patriarca, 
under  no  circumstances  could  have  been  a  reference 
against  Cameron,  a  proper  reference? 

A.    Not  a  proper  reference,  no. 
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Q.  That's  right.  Now  there  likewise  is  a  rule  of 
law,  isn't  there,  that  you  are  familiar  with,  and  you 
have  been  testifying  indirectly  to,  that  in  order  to 
be  double  patenting,  the  claim  of  one  patent  must 
include  the  device  of  the  earlier  expiring  patent? 

A.     That's  correct. 

Q.  All  right.  Now  you  heard  coimsel  yesterday 
read  a  part  of  a  claim  of  the  Patriarca  Patent  and 
ask  the  witness  if  that  didn't  describe  the  Cameron 
artistic  design.  You  heard  that,  didn't  you? 

A.     I  did. 

Q.  Can  you  infringe  a  part  of  a  claim,  Mr.  Lip- 
pincot? 

A.  Well,  frankly,  it  would  appear  to  me  that 
your  opinion  is  that  you  can,  because  if  you  can 
take  a  device  that  reads  on  the  Cameron  Patent  and 
go  out  and  buy  a  humidifier  in  the  open  market  and 
put  it  on  the  bottom  when  you  know  the  device 
would  need  a  humidifier,  it  appears  to  me  that  you 
would  find  yourself  in  the  position  of  infringing  the 
patent.  You  see  my  [227]  point? 

Q.  Well,  you  would  also  have  to  put  a  perfo- 
rated shelf  on  it,  wouldn't  you,  in  the  Cameron 
design  ? 

A.  If  you  mil  notice  that  design,  you  will  also 
notice  that  what  is  apparently  perforated  shelves 
in  one  is  shown  in  substantially  the  same  manner  as 
perforated  shelves  in  the  other. 

Q.     Aren't  those  lines  shading? 

The  Court:    Which  lines? 

The  Witness :    Which  lines  ? 
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Q.     (By  Mr.  Mellin)  :    The  shading  lines  ? 

The  Court:    Which  shading  lines'? 

Q.  (By  Mr.  Mellin)  :  Well,  for  example,  you 
notice  on  tiie  description  here  it  is  shown  as  per- 
forations. You  don't  find  that  in  the  Cameron,  do 
you? 

A.  I  interpret  them  in  the  same  way.  The  cross- 
hatching  looks  to  me  like  a  variance  that  would 
come  only  as  between  two  drawings  made  by  the 
same  of  different  draftsmen. 

Q.  All  right.  Now  in  order  that  you  indicate  a 
cabinet  just  exactly  as  shoAvn  in  the  Cameron,  Avith- 
out  a  humidifier,  and  did  not  use  a  himiidifier  with 
it,  it  doesn't  come  within  the  scope  of  the  claims  of 
the  Patriarca  Patent,  does  it  ?  A.     No. 

Q.     And  in  other  words,  to  be  double  patented, 

you  would  have  to  come  within  it?  [228] 

A.     That's  correct.  [229] 
***** 

Q.  Now  you  heard  the  testimony  as  to  what  this 
cabinet  accomplished.  I  am  going  to  ask  you  a  hypo- 
thetical question.  Assuming  that  a  cabinet  of  this 
type  comes  out  and  forthmth  increases  the  sales  of 
cigars  in  the  hands  of  its  users  somewhere  in  the 
area  between  30  and  50  per  cent ;  would  that  to  you 
be  one  indication  that  something  had  been  done  be- 
yond the  skill  of  an  ordinary  mechanic? 

A.     Not  necessarily. 

Q.     Why  do  you  say  that  ? 

A.  Because  there  are  a  great  many  things  which 
develop  in  the  course  of  industry  that  are  not  pat- 
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entable,  that  are  arrived  at  step  by  step,  and  when 
the  final  step  is  taken  that  makes  for  commercial 
success,  we  have  shown  connnercial  success  —  we 
haven't  shown  what  other  factors  enter  into  it.  It 
might  be  one  factor  that  would  indicate  that  an 
invention  might  have  l)een  made,  but  it  certainly 
would  not  show  that  an  invention  had  been  made. 

Q'.  No,  no,  I  say  it  would  be  one  factor  that 
would  indicate  an  invention  might  have  been  made. 
Now 

A.     As  I  remember  the  rules  of  law 


Q.  Well,  I  am  not — let's  not  speak  about  rules  of 
law. 

A.  Well,  I  am  stepping  out  of  my  proper  fimc- 
tion  at  the  moment. 

Q.  You  are  now  going  into  the  role  of  an  advo- 
cate, are  you?  [230] 

A.  No,  I  am  not  going  into  the  role  of  an  advo- 
cate. 

Mr.  Gregg:  You  have  been  asking  him  about 
rules. 

Mr.  Mellin :  I  didn't  ask  him  about  a  rule  of  law. 
I  asked  him  if  that  wouldn't  indicate  it. 

Q.  (By  Mr.  Mellin)  :  I  want  to  add  one  more 
assumption,  Mr.  Lippincot,  and  that  is,  if  there  had 
been  many  attempts  to  obtain  a  result  over  a  period 
of  years  and  there  was  an  actual  problem  presented, 
isn't  that  another  indication  that  an  invention  might 
have  been  made? 

A.  It  is  an  indication  that  an  invention  might 
have  been  made,  yes.  I  want  to  be  sure  I  understand 
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that,  Mr.  Mellin.  Your  question  is,  as  I  take  it:  If 

the    device    or    whatever    is    produced    satisfies    a 

need, [231] 

***** 

[Endorsed]  :  Filed  August  20,  1957. 


[Endorsed] :  No.  16440.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Patriarca  Mfg.  Inc., 
a  corporation,  Domenico  Patriarca  and  Donald  A. 
Cameron,  Appellants,  vs.  Melvin  Sosnick,  Marvin 
Sosnick  and  Peter  Sosnick,  a  co-partnership  doing 
business  as  Melvin  Sosnick  Co.,  et  al.,  Appellees. 
Transcript  of  Record,  Appeal  from  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division. 

Filed:  April  17, 1959. 

Docketed:  April  21,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


194  Patriarca  Mfg.  Inc.,  et  al.,  vs. 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16440 

PATRIARCA  MFG.,  INC.,  et  al..      Appellants, 

vs. 

MELVIN  SOSNICK,  et  al..  Appellees. 

PATRIARCA  MFG.,  INC.,  et  al.,      Appellants, 

vs. 

ALFRED  AUSTRUY,  an  indi^ddual,  et  al.. 

Appellees. 

CONCISE  STATEMENT  OF  POINTS  ON 
WHICH  APPELLANT  INTENDS  TO 
RELY  ON  APPEAL 

1.  The  District  Court  erred  in  not  holding  De- 
sign Letters  Patent  No.  D  168,288  valid. 

2.  The  District  Court  erred  in  holding  that  De- 
sign Letters  Patent  No.  D  168,288  is  lacking  in  in- 
vention. 

3.  The  District  Court  erred  in  holding  that  the 
Royal  showcase  is  the  same  in  appearance  as  the 
showcase  design  disclosed  in  Design  Letters  Pat- 
ent No.  D  168,288. 

4.  The  District  Court  erred  in  not  holding  that 
the  showcases  sold  and  used  by  appellees  herein 
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were  infringements  of  Design  Letters  Patent  No. 
D  168,288. 

Dated:  May  22,  1959. 

MELLIN,  HANSCOM  &  HUBSH, 
/s/  By  JACK  E.  HURSH, 

Attorneys  for  Appellants. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  May  25, 1959.  Paul  P.  O'Brien, 
Clerk. 
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DESiaNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Comes  Now  appellants  above  named  and  desig- 
nate the  follovmig  portions  of  the  record,  proceed- 
ings and  evidence  to  be  contained  in  the  record  on 
appeal. 

1.  Amended  Complaint. 

2.  Answer. 

3.  Stipulation  Re  Answer. 

4.  Defendants'  Notice  of  Additional  Defenses. 

5.  Memorandum  For  Judgment. 

6.  Findings  Of  Fact,  Conclusions  Of  Law  And 
Judgment. 

7.  Notice  Of  Appeal. 

8.  Bond  For  Costs  On  Appeal. 

9.  Concise  Statement  Of  Points  On  Which  Plain- 
tiffs Intend  To  Rely  On  Appeal. 
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10.  This  Designation  of  Contents  Of  Record  On 
Appeal. 

11.  The  following  portions  of  the  Reporter's 
Transcript  of  proceedings  taken  at  the  trial  of  this 
cause  on  January  16  and  17,  1957:  Page  4,  line  23 
to  page  5,  line  10;  page  13,  line  2,  words  "Mr.  Mel- 
lin:";  page  13,  line  5,  commencing  \vith  words  "I 
will"  to  line  10;  page  24,  line  12  to  page  41,  line  13; 
page  42,  line  3  to  page  52,  line  9 ;  page  68,  lines  6  to 
12 ;  page  78,  line  12  to  page  85,  line  6 ;  page  87,  line 
25  to  page  88,  line  14 ;  page  89,  line  9  to  page  90,  line 
15;  page  92,  line  5  to  page  134,  line  14;  page  136, 
line  6  to  page  171,  line  22 ;  page  173,  line  24  to  page 
175,  line  17 ;  page  175,  lines  22  to  24 ;  page  176,  line  4 
to  page  180,  line  17 ;  page  181,  line  4  to  page  183,  line 
10 ;  page  184,  line  4  to  page  193,  hne  22 ;  page  193, 
line  12  to  page  204,  line  23;  page  208,  lines  18  to 
22 ;  page  222,  lines  6  to  14 ;  page  223,  line  20  to  page 
225,  line  16;  page  226,  line  8  to  page  229,  line  1. 

12.  Appellants'  Exhibits  1,  2,  6,  7,  8,  9,  11,  12,  15, 
16  and  17. 

13.  Appellees'  Exliibits  B,  C,  D,  E,  F,  O,  I,  J, 
K,  L,  M,  N,  O,  P,  Q,  R,  S  and  T. 

Dated:  May  22,  1959. 

MELLIN,  HANSCOM  &  HURSH, 
/s/  By   JACK  E.  HURSH, 

Attorneys  for  Appellants. 

Acknowledgment  of  Service  Attached. 

[Endorsed]:    Filed     May    25,     1959.     Paul    P. 

O'Brien,  Clerk. 
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APPELLEES'    DESICNATION    OF    ADDI- 
TIONAL PARTS  OF  RECORD  ON  APPEAL 

Comes  Now,  appellees  above  named,  and  desig- 
nate the  following  additional  portions  of  the  trans- 
cript of  the  proceedings  to  be  contained  in  the  rec- 
ord on  appeal: 

Page  41,  line  14  through  page  42,  line  2; 

Page  230,  line  2  through  page  231,  line  13. 

Dated  this  29th  day  of  May,  1959. 

ECKHOFF  AND  SLICK, 
/s/  By  DOUOLAS  T.  CORBIN, 

Attorneys  for  Appellees. 

[Endorsed]  :  Filed  Jime  1,  1959.  Paul  P.  O'Brien, 
Clerk. 
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Appellcmts, 
vs. 

Melvin  Sosnick,  Marvin  Sosnick,  and  Peter 
SosNicK,  a  copartnership,  doing  business  as 
Melvin  Sosnick  Co.,  and  Melvin  Sosnick, 
Marvin  Sosnick  and  Peter  Sosnick,  individ- 
uals, and  Alfred  Austruy,  an  individual, 

Appellees. 


BRIEF  FOR  APPELLANTS 


STATEMENT  OF  THE  PLEADINGS 
AND  JURISDICTION. 

This  action  was  commenced  in  the  United  States  Dis- 
trict Court  for  the  Southern  Division  of  the  Northern  Dis- 
trict of  California  by  the  filing  of  a  complaint,  later 
amended  (R.  3),  alleging  that  appellees,  Melvin  Sosnick, 


Marvin  Sosnick  and  Peter  Sosnick,^  were  infringing  Let- 
ters Patent  No.  Des.  168,288  and  Letters  Patent  No. 
2,735,739  owned  by  appellants,  Patriarca  Mfg.,  Inc.,  Do- 
menico  Patriarca  and  Donald  A.  Cameron.-  Appellants 
also  filed  a  complaint,  later  amended  (R.  8),  against 
appellee,  Alfred  Austruy,^  charging  infringement  of  the 
same  Letters  Patent. 

Appellees,  Melvin  Sosnick,  Marvin  Sosnick  and  Peter 
Sosnick  and  appellee,  Austruy,  filed  separate  answers.  (R. 
13  and  R.  20,  respectively.) 

The  United  States  District  Court  had  jurisdiction  under 
Title  28,  §^1338(a)^  and  1400(b).5 

The  District  Court  (Carter,  D.  J.)  found  in  favor  of 
the  defendant,  and  entered  its  Findings  of  Fact  and  Con- 
clusions of  Law  (R.  39)  on  February  11,  1959  and  its 
Judgment  (R.  46)  on  February  13,  1959. 

On  March  10,  1959,  within  thirty  (30)  days  following 
the  entry  of  the  Judgment,  plaintiffs  filed  their  notice  of 
Appeal  (R.  47)  and  an  Appeal  Bond  (R.  48). 


!•  ^Appellees  Melvin  Sosnick,  Marvin  Sosnick,  Peter  Sosnick 
and  Alfred  Austruy  are  hereinafter  designated  as  "defendants". 

^Appellants  are  hereinafter  designated  as  "plaintiffs". 

4Title  28,  §1338  U.S.C.  "(a)  The  district  courts  shall  have 
original  jurisdiction  of  any  civil  action  arising  under  any  Act 
of  Congress  relating  to  patents,  copyrights  and  trade-marks.  Such 
jurisdiction  shall  be  exclusive  of  the  courts  of  the  states  in  patent 
and  copyright  cases." 

sTitle  28,  §1400  U.S.C.  "(b)  Any  civil  action  for  patent  in- 
fringement may  be  brought  in  the  judicial  district  where  the 
defendant  resides,  or  where  the  defendant  has  committed  acts  of 
infringement  and  has  a  regular  and  established  place  of  business. 
June  25,  1948,  c.  646,  62  Stat.  936." 


Jurisdiction  of  this  Court  is  invoked  under  Title  28, 
§  1291  U.S.C.« 


II 
THE  PARTIES. 

Plaintiff-appellant,  Patriarca  Mfg.  Co.,  is  a  corporation 
of  Rhode  Island  and  has  its  principal  place  of  business  in 
the  City  of  Providence,  State  of  Rhode  Island.  Plaintiffs- 
appellants,  Domenico  Patriarca  and  Donald  A.  Cameron, 
are  individuals  and  residents  of  the  City  lOf  Cranston, 
State  of  Rhode  Island. 

Defendants-appellees,  Melvin  Sosnick,  Marvin  Sosnick 
and  Peter  Sosnick,  are  individuals,  are  residents  of  the 
City  and  County  of  San  Francisco,  State  of  California,  do 
business  as  a  co-partnership  under  the  name  and  style  of 
Melvin  Sosnick  Company,  in  the  City  and  County  of  San 
Francisco,  State  of  California,  and  are  primarily  engaged 
in  distributing  and  jobbing  cigars,  cigarettes,  candies,  and 
the  like.  Defendant-appellee,  Alfred  Austruy,  is  an  indi- 
vidual residing  in  the  City  and  County  of  San  Francisco, 
State  of  California,  and  does  business  in  the  City  and 
County  of  San  Francisco,  State  of  California,  including 
inter  alia,  the  selling  of  cigars. 


6Title  28,  §  1291  U.S.C.  ''The  courts  of  appeals  shall  have  juris- 
diction of  appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,  the  District  Court  for  the  Territory  of 
Alaska,  the  United  States  District  Court  for  the  District  of  the 
Canal  Zone,  and  the  District  Court  of  the  Virgin  Islands,  except 
where  a  direct  review  may  be  had  in  the  Supreme  Court.  June 
25,  1948,  c.  646,  62  Stat.  929." 


ni 

STATEMENT  OF  THE  CASE. 

These  are  suits  for  infringement  of  Letters  Patent  No. 
Des.  168,288,  granted  December  2,  1952  to  Donald  A.  Cam- 
eron for  '^ Self-service  Display  Container",  and  for  in- 
fringement of  Letters  Patent  No.  2,735,739,  granted  Feb- 
ruary 21,  1956  to  Domenico  Patriarca  for  "Self-service 
Display  Cabinet". 

At  the  time  of  the  filing  of  the  suits,  plaintiff,  Donald 
A.  Cameron,  owned  an  undivided  one-half  interest  in  the 
design  patent  No.  Des.  168,288,  plaintiff  Domenico  Patri- 
arca owned  an  undivided  one-half  interest  in  the  design 
patent  and  complete  interest  in  the  mechanical  patent  No. 
2,735,739,  and  plaintiff,  Patriarca  Mfg.  Inc.,  a  Rhode  Is- 
land corporation,  had  an  exclusive  license  to  manufacture, 
use  and  sell  the  invention  covered  in  both  the  design  and 
mechanical  patents. 

Defendants  Sosnick,  who  are  primarily  engaged  in  dis- 
tributing and  jobbing  cigars,  cigarettes,  candies  and  the 
like,  sold  the  accused  cigar  showcase  to  defendant  Austruy 
who  then  used  the  showcase  in  displaying  and  selling 
cigars. 

Upon  learning  of  this  sale  and  use,  plaintiffs  filed  sep- 
arate complaints,  one  against  the  defendants  Sosnick  and 
one  against  defendant  Austruy,  charging  plaintiffs'  de- 
sign and  mechanical  patents  to  be  infringed  by  defend- 
ants' activities.  The  two  suits  were  consolidated  for  trial. 

The  trial  Court  held  both  the  design  patent  No.  Des. 
168,288  and  the  mechanical  patent  No.  2,735,739  to  be 
invalid.  No  determination  was  made  as  to  whether  defend- 
ants' activities  infringed  either  patent. 


The  holdings  and  findings  of  the  trial  Court  concerning 
the  design  patent  No.  Des.  168,288  are  now  appealed. 

In  brief,  the  questions  for  determination  here  are: 

(1)  Is  the  design  patent  valid? 

(2)  Is  the  design  patent  infringed  by  defendants! 


IV 
SPECIFICATION  OF  ERRORS. 

The  following  errors  are  specified  as  those  which  will  be 
urged  in  support  of  this  appeal: 

1.  The  District  Court  erred  in  holding  that  Design 
Letters  Patent  No.  Des.  168,288  is  lacking  in  invention. 

2.  The  District  Court  erred  in  not  holding  Design  Let- 
ters Patent  No.  Des.  168,288  valid. 

3.  The  District  Court  erred  in  disregarding  the  effect 
of  commercial  success  on  the  validity  of  Design  Letters 
Patent  No.  Des.  168,288. 

4.  The  District  Court  erred  in  not  finding  that  the  com- 
mercial success  of  plaintiffs'  showcase  embodying  the 
design  of  Letters  Patent  No.  Des.  168,288  was  due  sub- 
stantially, if  not  entirely,  to  the  patented  design  of  the 
showcase. 

5.  The  District  Court  erred  in  disregarding  the  em- 
phasis of  validity  of  Letters  Patent  No.  Des.  168,288  which 
arises  from  the  extensive  copying  of  the  design  thereof  by 
competitors. 

6.  The  District  Court  erred  in  disregarding  the  em- 
phasis of  validity  of  Letters  Patent  No.  Des.  168,288  which 


arises  from  the  slavish  copying  of  the  design  thereof  by 
the  defendants. 

7.  The  District  Court  erred  in  holding  that  the  Royal 
showcase  is  the  same  in  appearance  as  the  showcase 
design    disclosed    in    Design    Letters    Patent    No.    Des. 

168,288. 

8.  The  District  Court  erred  in  not  holding  that  the 
showcases  sold  and  used  by  appellees  herein  were  in- 
fringements of  Design  Letters  Patent  No.  Des.  168,' 


V 
SUMMARY  OF  ARGUMENT. 

1.  Commercial  success  is  the  most  important  and  reli- 
able objective  measurement  of  invention  in  the  present 
design  patent. 

2.  Plaintiffs'  showcase  was  clearly  commercially  suc- 
cessful. The  evidence  further  shows  that  the  commercial 
success  of  plaintiffs'  showcase  was  due  almost  entirely  to 
the  effect  of  its  design  rather  than  to  the  mechanical  ef- 
ficiency thereof,  and  the  Court  was  clearly  in  error  in  not 
so  finding.  The  commercial  success  attributable  to  the  de- 
sign of  plaintiffs'  showcase  clearly  emphasizes  the  valid- 
ity of  the  patent  in  suit. 

3.  The  widespread  copying  by  others  of  the  design  of 
plaintiffs'  showcase,  together  with  their  acquiescence  in 
the  patent  by  accepting  license  agreements  thereunder, 
further  emphasize  the  validity  of  the  patent. 

4.  The  copying  of  the  details  of  plaintiffs'  showcase, 
down  to  the  fraction  of  the  inch,  into  the  accused  show- 


case  sold  and  used  by  defendants  is  a  clear  showing  of 
their  recognition  of  plaintiffs'  invention.  Such  precise 
copying  also  shows  that  defendants  were  afraid  to  risk 
losing  any  of  the  visual  effects  of  the  size,  proportion  or 
harmony  of  the  inventive  design  of  plaintiffs'  showcase 
by  making  any  variations  at  all  therefrom. 

5.  Plaintiffs'  showcase  differs  in  appearance  from  the 
prior  art  showcases,  and  it  is  beyond  the  ordinary  skill 
of  a  showcase  designer  to  assemble  the  individual  details 
of  prior  art  showcases  into  the  well-proportioned  and  har- 
moniously arranged  showcase  covered  by  plaintiffs' 
patent. 

6.  The  slavish  copying  of  plaintiffs'  showcase  which 
was  sold  and  used  by  defendants  constitutes  an  obvious 
infringement  of  plaintiffs'  patent  rights,  which  the  Court 
should  have  found. 


VI 

ARGUMENT. 

1.  COMMERCIAL  SUCCESS  IS  THE  MOST  IMPORTANT  AND 
RELIABLE  OBJECTIVE  TEST  OF  INVENTION  IN  THE  PRES- 
ENT DESIGN  PATENT. 

The  basic  requirement  for  the  validity  of  a  patent  is 
that  there  be  ''invention"  present.  In  this  regard,  design 
patents  stand  on  the  same  footing  as  utility,  or  mechan- 
ical, patents.  A  design,  in  .order  to  support  a  valid  patent, 
must  possess  that  indefinite  element  of  invention  in  pre- 
cisely the  same  manner  that  a  mechanical  device  must  dis- 
play invention  before  the  inventor  is  entitled  to  patent 
protection. 
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In  any  decision  as  to  whether  a  mechanic  or  designer 
is  to  be  awarded  a  patent  for  his  efforts,  the  quality  of  the 
invention  must  be  considered.  The  same  is  true  in  a  later 
reappraisal  of  the  validity  of  a  patent.  The  quality  of  the 
invention  must  again  be  examined  to  see  if  the  initial 
patent  grant  was  correct. 

In  order  to  remove  the  question  of  invention  from  a 
purely  subjective  consideration,  the  objective  features  of 
an  invention  should  be  examined.  In  mechanical  inven- 
tions, the  performance  of  the  device  can  always  be  meas- 
ured and  can  be  compared  concretely  with  the  perform- 
ance of  prior  art  devices.  Measurements  of  efficiency  may 
be  made.  Speeds,  weights,  tensions  can  be  measured  and 
compared.  Dollar  savings  in  production  costs  can  be  com- 
puted or  estimated  with  fair  precision. 

Thus,  with  mechanical  devices,  measurable  comparisons 
of  the  old  with  the  new  can  serve  as  guides  in  deciding 
whether  the  new  device  is  patentably  inventive.  With  such 
guides  it  becomes  easier  to  decide  if  improved  results  are 
a  consequence  of  invention  or  of  routineering.  As  an 
example,  suppose  a  water  tank  is  invented  which  is  25 
percent  more  effective  against  leakage  than  any  previous 
tanks.  Such  an  increase  in  water-tightness  could  well 
indicate  invention  if  only  old  elements  were  used  in  build- 
ing the  tank  with  the  water-tightness  resulting  from  a 
particular  way  of  combining  these  elements.  Then  again, 
suppose  instead  that  a  new  plastic  lining  had  been  used  in 
place  of  the  normal  tank  lining  and  that  the  new  plastic 
lining  itself  was  25  percent  more  impervious  to  leakage 
than  before.  These  measurements  would  then  indicate  that 
there  is  no  inventive  improvement  in  the  tank,  but  that 
instead,  the  improvement  lay  in  the  lining. 


Thus,  measurements  of  the  physical  characteristics  of 
a  device  can  be  very  useful  in  determining  whether  a  de- 
vice embodies  mechanical  invention  or  not.  On  the  other 
hand,  when  we  wish  to  consider  the  quality  of  the  artistic 
design  of  the  device,  these  measurements  become  meaning- 
less. The  output-to-input  efficiency  is  independent  of  the 
artistic  features  of  the  device.  The  design  cannot  be 
weighed,  and  the  temperature  of  the  design  is  completely 
irrelevant.  However,  this  does  not  mean  that  there  are 
no  guides  at  all  to  be  used.  Rather,  there  is  a  very  impor- 
tant objective  consideration  in  examining  the  merits  of 
any  design. 

Briefly  put,  all  designs  are  created  for  a  definite  pur- 
pose. The  degree  of  achievement  of  this  purpose  is  a 
measure  of  the  effectiveness  of  the  design,  and  is  a 
measure  of  the  "invention"  of  the  design.  For  example,  a 
painting  is  designed  to  draw  attention  to  itself,  and  the 
effectiveness  .of  a  painting  can  generally  be  determined 
by  the  way  in  which  it  holds  the  viewer's  attention. 
Among  many  paintings  hanging  side  by  side,  the  effec- 
tive paintings  will  attract  the  viewers  away  from  the 
ineffective.    Such  results  are  easy  to  measure. 

Then  again,  the  designer's  skill  may  be  used  in  the 
field  of  packaging.  Here  the  primary  purpose  is  to  create 
a  desire  in  the  public  to  buy  the  packaged  article.  An 
attractive  container  placed  alongside  a  common  uninspired 
package  will  sell  itself  time  after  time,  even  though  the 
contents  are  precisely  the  same.  In  this  field,  the  degree 
of  achievement  can  be  easily  measured  by  the  commercial 
success  of  the  item.  Indeed,  this  is  the  .only  way  in  which 
the  public  response  can  be  ascertained,  short  of  an  ex- 
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haustive  poll  wherein  each  person  is  asked  his  opinion  of 
the  effectiveness  or  inventiveness  of  the  new  design. 

Coming  to  the  present  case,  plaintiffs'  showcase  was 
created  for  only  one  purpose — to  sell  cigars.  To  accom- 
plish this,  the  showcase  must  first  attract  the  buyer  to 
look  at  the  display  of  cigars  in  the  case  and  must  then 
present  such  a  pleasing  picture  that  the  customer  wants 
to  buy  a  cigar. 

The  degree  of  effectiveness  of  plaintiffs'  showcase  can 
be  measured.  This  effectiveness  is  measured  by  its  ability 
to  sell  cigars.  This  is  the  purpose  intended  by  its  in- 
ventor and  this  is  what  it  does. 

Evidence  as  to  commercial  success  is  not  merely  a 
makeweight  in  determining  whether  a  design  patent  is 
valid  or  not.  Instead,  such  evidence  is  the  only  objective 
way  in  which  the  effectiveness  of  the  design  of  a  com- 
mercial device  can  be  measured.  If  commercial  success 
is  set  off  to  one  side,  then  no  objective  way  at  all  remains 
in  which  the  inventive  quality  of  a  showcase  design  can 
be  determined. 

This  Court  has  recognized  the  value  of  commercial  suc- 
cess in  the  consideration  of  validity  of  design  patents. 
For  example,  in  Robert  W.  Broivn  S  Co.,  In€.  v.  De  Bell, 
CA-9,  243  F.2d  200  (1957),  this  Court  stated: 

"Commercial  success  is  of  great  importance  in  de- 
termining the  validity  of  a  design  patent.  Glen  Raven 
Knitting  Mills,  Inc.  v.  Sanson  Hosiery  Mills,  Inc.,  4 
Cir.,  189  F.2d  845.  This  is  so  because  the  objective 
of  most  such  designs  is  to  enhance  saleable  value. 
The  realization  of  this  objective  shows  that  the  design 
must  have  been  sufficiently  novel  and  superior  to 
attract  attention." 
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The  same  consideration  of  commercial  success  is  found 
in  other  circuits.  In  a  Seventh  Circuit  case,  Standard 
Match  Corp.  v.  Bell  MacJi.  Co.,  83  F.2d  365  (1936),  the 
Court  said: 

"...  Whether  a  design  which  is  novel  and  orna- 
mental is  entitled  to  coverage  by  a  design  patent 
depends  to  a  large  degree  upon  the  reception  which 
those  for  whom  it  is  made,  accord  it.  If  pleasing 
to  the  eye  and  acceptable  to  the  trade  as  evidenced 
by  extensive  sale,  we  would  naturally  be  inclined  to 
uphold  it.  In  s,o  doing  we  are  not  delegating  judicial 
powers  to  others,  but  rather  applying  a  test  of  patent- 
ahility.  In  short,  we  are  answering  the  question — Is 
the  design  so  unique  and  winning  in  appearance  as  to 
entitle  its  originator  to  recognition  as  an  inventor?" 
(Emphasis  added.) 

The  Trial  Court  erred  in  disregarding  the  commercial 
success  of  plaintiffs'  showcase.  The  Trial  Court  correctly 
stated  the  rule  at  R.  37  as  follows : 

''It  is  also  true  that  in  considering  the  validity  of 
a  design  patent,  evidence  of  commercial  acceptance 
of  the  design,  is  relevant  to  the  issue  of  invention: 

'Whether  a  design  which  is  novel  and  ornamental 
is  entitled  to  coverage  by  a  design  patent  depends 
to  a  large  degree  upon  the  reception  which  those 
for  whom  it  is  made,  accord  it.' 

Battery  Patents  Corp.  v.  Coe,  93  F.2d  220,  226,  .  .  . 
(D.C.  Cir.  1937),  quoting  from  Standard  Match  Corp. 
V.  Bell  Mach.  Co.,  83  F.2d  365,  367, ...  (7  Cir.  1936)." 

The  Trial  Court  then  went  on  to  conclude  that  such 
commercial  success  is  of  use  only  when  the  question  of 
validity  is  a  close  one.   In  support  of  this  view,  the  Court 
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relied  upon  Pointer  v.  Six  Wheel  Corp.,  Ill  F.2d  153 
(CA-9,  1949),  Application  of  Lange,  228  F.2d  245  (C.C. 
P. A.,  1955)  and  Jungersen  v.  Osthy  &  Bartow  Co.,  335  U.S. 
560.  All  of  these  cases  deal  with  mechanical  patents. 
None  involves  a  design  patent.  The  Six  Wheel  case  con- 
cerns a  six-wheel  attachment  for  motor  vehicles,  the  Lange 
case  involves  a  mechanical  patent  for  a  cut  flower  holder, 
and  the  Jungersen  case  deals  with  a  method  for  casting 
by  the  lost  wax  process. 

It  is  submitted  that  the  Trial  Court  erred  in  applying 
the  usual  rule  of  utility  patents  regarding  the  value  of 
commercial  success  to  the  present  situation  involving  a 
design  patent.  Instead  of  dismissing  the  evidence  of 
commercial  success  as  a  mere  makeweight,  the  Trial  Court 
should  have  considered  this  evidence  of  prime  importance 
in  determining  the  validity  of  plaintiffs'  design  patent. 
By  doing  so,  the  Court  below  would  have  then  followed 
the  law  as  expressed  by  this  Court  in  the  De  Bell  case 
and  by  the  Seventh  Circuit  in  the  Standard  Match  case. 


2.  THE  COMMERCIAL  SUCCESS  OE  PLAINTIFFS'  SHOWCASE 
IS  DUE  ALMOST  ENTIRELY  TO  THE  EFFECT  OF  THE  DE- 
SIGN THEREOF. 

The  Trial  Court  found  commercial  success  of  plaintiffs' 
showcase  to  be  clearly  established,  which  finding  is  of 
course  clearly  borne  out  by  the  evidence.  Marcus  Glaser, 
a  leading  West  Coast  cigar  distributor,  testified  that  cigar 
sales  by  retailers  increased  an  average  of  51  percent 
upon  use  of  plaintiffs'  showcase.  (R.  99.)  Indeed,  Mr. 
Glaser  testified  that  he  offered  to  give  the  showcase  with- 
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out  charge  to  a  cigar  retailer  if  his  cigar  sales  did  not 
increase  30  percent  by  its  use.    (K-.  99.) 

The  Trial  Court  erred,  however,  in  holding  that  plain- 
tiffs did  not  demonstrate  to  what  extent  the  commercial 
success  was  due  to  the  design  itself  and  how  much  was 
due  to  mechanical  efficiency  or  other  factors. 

It  is  true  that  plaintiffs  have  not  shown  a  fixed  percent- 
age of  the  commercial  success  to  be  due  to  the  inventive 
design,  with  the  remainder  being  due  to  the  mechanical 
efficiency  or  to  other  factors.  Indeed,  it  would  be  impos- 
sible to  say  that  a  certain  exact  percent  of  the  commercial 
success  is  due  to  the  design  aspects  of  the  showcase,  and 
a  certain  exact  percent  is  due  to  the  mechanical  features. 

However,  plaintiffs  submit  that  the  inference  to  be 
drawn  from  all  of  the  testimony  is  that  the  commercial 
success  of  plaintiffs'  showcase  is  due  substantially,  if  not 
entirely,  to  the  design  features  of  the  showcase,  and  that 
the  Trial  Court  was  clearly  mistaken  in  not  so  holding. 

The  present  Court  in  Joseph  v.  Donover  Company,  261 
F.2d  812  (CA-9,  1958),  at  page  824,  stated: 

''We  fully  agree  with  and  follow  the  Supreme 
Court  case  cited  and  quoted  by  appellant.  United 
States  V.  United  States  Gypsum  Co.,  1948,  333  U.S. 
364,  395,  68  S.Ct.  525,  542,  92  L.Ed.  746,  that: 

'A  finding  is  "clearly  erroneous"  when  although 
there  is  evidence  to  support  it,  the  reviewing  court 
on  the  entire  evidence  is  left  with  the  definite  and 
firm  conviction  that  a  mistake  has  been  committed.'  " 

Mr.  Glaser  (whom  the  Trial  Court  recognized  as  "an 
expert  in  the  field  of  cigar  showcases")  testified  at  K. 
100-102  as  to  the  nature  of  cigar  showcases  and  the  pur- 
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chasing  public.  In  stressing  the  necessity  for  the  proper 
display  of  cigars,  Mr.  Glaser  pointed  out  that  ''most  of 
cigar  sales  are  what  you  call  point  of  sale  purchases". 
That  is,  most  of  the  cigar  sales  to  the  public  are  spur  of 
the  moment,  spontaneous  purchases. 

If  the  showcase  does  not  have  the  attractiveness  to  make 
a  man  want  to  buy,  no  sale  will  be  made.  As  a  corollary, 
if  the  showcase  is  designed  so  that  it  displays  its  contents 
more  attractively  and  effectively,  sales  will  increase. 

The  record  is  replete  with  testimony  that  the  overall 
appearance  of  plaintiffs '  cabinet  was  of  paramount  impor- 
tance in  attracting  and  creating  customers.  Particularly 
was  this  true  regarding  the  initial  impact  of  plaintiffs' 
overall  design. 

Mr.  Patriarca  testified  as  follows  as  to  the  initial  re- 
action of  a  member  of  the  Cigar  Institute  of  America: 
' '  The  Cigar  Institute  of  America  directed  Mr.  Gene 
Raymond  to  fly  from  New  York  to  Boston  to  take 
a  look  at  the  cabinet  or  the  cigar  humidor.  As  soon 
as  he  saw  it  he  went  wild.  He  was  raving  and  full 
of  compliments.  He  told  me  that  they  were  ha\dng 
a  convention,  a  cigar  manufacturers  convention  in 
Atlantic  City  the  following  month  or  thereabout  within 
a  couple  of  weeks  from  the  time  we  had  this  dis- 
cussion, and  he  begged  me  to  bring  one  cabinet  to 
Atlantic  City  so  that  he  could  show  it  to  cigar  manu- 
facturers  "    (R.  58.) 

Mr.  Glaser  attended  this  convention  and  testified  as 
follows : 

"I  was  in  the  tobacco  convention  at  Atlantic  City, 
and  in  walking  through  some  of  the  exhibits  I  came 
across  this  particular  cabinet.    To  me  it  represented 


15 


the  acme  in  cigar  display  and  distribution,  ability  to 
keep  the  cigars  moving,  the  cure-all — it  was  a  cure-all 
for  the  cigar  business,  as  I  saw  it,  from  the  stand- 
point of  consumer  display  and  sales.  ..." 

Other    excerpts    of    Mr.    Glaser's    testimony    are    as 
follows : 

''When  a  man  walks  up  to  this  case,  you  are  now 
looking  at  40  boxes  of  cigars  in  one  shot.  This  gives 
him  an  adequacy  of  looking  at  what  he  wants  to  buy, 
and  gives  him  his  choice  of  sizes  and  shapes.  It  also 
gives  him  the  feeling  that  this  is  not  a  junky  piece 
of  furniture  lying  there.  A  man  can  walk  straight 
across  to  this  counter,  pull  open  that  door,  and  he  has 
a  fresh  cigar."    (R.  116-117.) 

"There  is  nothing  specific  about  the  case  except  the 
over-all  structure  of  it,  the  over-all  feel  of  it,  the 
over-all  tone  of  it.  Everything  about  it  is  good,  and 
this  is  the  first  time  this  was  conceived."  (R.  117.) 

*  *     *     *     * 

"...  We  know  the  over-all  contour  of  this  case, 
the  look  of  it.  Look  yourself.  Look,  that  is  what  a 
cigar  case  used  to  be.  This  is  what  a  cigar  case  is. 
Look  yourself,  look  at  the  over-all  picture  of  this 
case.    This  is  a  creation."    (R.  119.) 

*  #     #     #     # 

"Yes.  By  the  looks  of  the  case,  by  the  steps,  by 
the  cut  of  it,  by  the  jib  of  it,  by  the  doors,  by  its 
construction,  by  the  way  it  is  handled,  by  the  way  it 
looks  in  a  man's  store,  and  by  the  fact  that  it  is  a 
beautiful  piece  lOf  furniture,  .  .  ."  (R.  119.) 

All  of  this  enthusiasm  of  Mr.  Glaser  for  the  design  of 
plaintiffs'  showcase  does  not  arise  due  to  any  financial 
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return  to  Mr.  Glaser  through  the  distribution  of  the 
showcase,  but  instead  arises  because  of  the  showcase's 
ability  to  sell  his  cigars. 

This  testimony  points  lOut  clearly  that  the  design,  ap- 
pearance and  attractiveness  of  the  patented  showcase  are 
the  primary  factors  that  induced  customers  to  step  up, 
inspect  and  buy  cigars. 

The  Trial  Court  found  that  there  was  nothing  mechani- 
cally new  in  plaintiffs'  showcase.  Specifically,  the  Court 
noted  that  plaintiffs'  showcase  comprises  the  following 
elements:  a  base,  side  walls,  a  rear  wall,  a  top,  a  lower 
front  wall,  an  upper  front  opening,  sliding  glass  doors 
for  the  upper  front  opening,  a  series  of  support  steps  in- 
side the  showcase,  and  a  humidifier.  Specifically,  the  Court 
found  that  all  of  these  elements  w^ere  anticipated  by  the 
prior  art. 

In  view  of  the  finding,  it  becomes  impossible  to  see  how 
the  Trial  Court  could  attribute  commercial  success  to  the 
mechanical  construction  of  plaintiffs'  showcase.  The  com- 
mercial success  instead  arises  from  the  particular  manner 
in  which  these  old  elements  were  put  together.  That  is, 
the  particular  design  of  these  old  elements  is  what  creates 
the  proven  appeal  of  plaintiffs'  cabinet. 

Obviously,  the  Trial  Court  is  mistaken  in  finding  that 
plaintiffs'  showcase  is  comprised  of  all  old  elements  with- 
out then  finding  that  the  commercial  success  of  the  show- 
case must  be  due  to  the  design  of  these  old  elements  as 
assembled  into  a  single  unit. 

Much  testimony  was  also  given  as  to  the  necessity  for 
humidifying  cigars  in  order  to  maintain  cigars  at  a  proper 
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freshness,  and  as  to  the  humidifying  aspects  of  plain- 
tiffs' showcase. 

It  may  be  that  the  Trial  Court  had  this  testimony  in 
mind  when  it  said  that  plaintiffs  have  not  divided  the 
commercial  success  between  the  design  and  mechanical 
features  of  their  showcase.  If  so,  the  Trial  Court  was 
mistaken. 

First  of  all,  humidifying  a  cigar  showcase  is  not  a  new 
idea,  as  expressly  found  by  the  Trial  Court.  It  follows, 
then,  that  plaintiffs'  proven  commercial  success  cannot  be 
due  to  this  old  mechanical  expedient. 

Secondly,  even  if  the  idea  of  humidifying  a  cigar  show- 
case were  new,  this  would  not  cause  a  customer  to  be 
initially  attracted  to  the  cigars  displayed  in  plaintiffs' 
showcase,  for  the  humidifier  is  hidden  from  view.  As 
stated  by  Mr.  Patriarca: 

"Q.  (By  Mr.  Mellin).    And  that  also  concealed  the 
humidifier? 
A.    That  is  right."  (R.  67.) 

Testimony  was  also  given  as  to  the  amount  of  money 
spent  on  advertising  plaintiffs'  showcase.  (R.  60.)  How- 
ever, such  advertising  is  completely  irrelevant  in  regard 
to  the  effectiveness  of  plaintiffs'  showcase  in  selling 
cigars.  The  advertising  was  directed  to  cigar  distributors, 
wholesale  and  retail,  and  was  not  directed  to  the  public. 
No  attempts  were  made  in  advertising  to  induce  the  public 
to  buy  cigars  from  plaintiffs'  showcases.  Instead,  such 
inducement  came  about  strictly  because  of  the  effective 
design  of  plaintiffs'  showcase. 
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By  the  same  token,  there  was  testimony  as  to  the  in- 
crease in  advertising  of  cigars  in  general.  (R.  109-110.) 
Again,  such  evidence  cannot  explain  in  any  way  why  there 
should  be  a  sudden  sharp  rise  in  sales  of  cigars  from 
plaintiffs'  showcases  when  installed. 

Indicative  of  the  ability  of  plaintiffs'  showcase  to  in- 
crease the  sale  of  cigars  are  the  results  tabulated  in  plain- 
tiffs' Exhibit  17.  (R.  219.)  Thirty-six  of  plaintiffs'  show- 
cases were  installed  in  different  West  Coast  cities,  from 
Los  Angeles  to  Seattle,  and  accurate  records  were  made 
of  sales  for  90  days  before  and  90  days  after  installation 
of  each  unit.  In  the  90  days  before  each  installation,  the 
total  value  of  cigars  sold  was  $11,108.  After  installation, 
sales  went  up  in  every  instance.  In  the  90  days  following 
installation,  total  sales  rose  to  $16,844 — an  increase  of 
over  50  percent. 

From  the  record,  the  testimony  shows  clearly  that  the 
success  of  plaintiffs'  cigar  showcases  in  attracting  cus- 
tomers and  inducing  them  to  buy  cigars  was  due  almost 
entirely  to  the  inventive  design  and  arrangement  of  plain- 
tiffs' showcase.  The  Trial  Court  was  clearly  mistaken  in 
not  so  holding. 

The  commercial  success,  which  is  so  clearly  attributable 
to  the  design  of  plaintiffs'  showcase,  should  have  been 
considered  by  the  Trial  Court  as  a  positive  indication  of 
the  validity  of  the  design  patent. 
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3.  THE  WIDESPREAD  COPYINa  OF  PLAINTIFFS'  DESIGN  BY 
COMPETITORS  FURTHER  EMPHASIZES  THE  VALIDITY  OF 
THE  DESIGN  PATENT. 

As  recognized  by  this  Court,  slavish  copying  of  a  design 
by  competitors  indicates  the  validity  of  a  design  patent. 
In  Robert  W.  Brown  £  Co.  v.  De  Bell,  supra,  this  Court 
stated: 

''.  .  .  The  fact  that  the  Bessolo  design  was  widely 
copied  by  competitors  is  another  indication  that  it  was 
deemed  a  novel  and  superior  design." 

In  the  present  case,  plaintiffs  introduced  as  evidence 
(Plaintiffs'  Exhibit  12,  reproduced  at  R.  213)  the  follow- 
ing list  of  competitors  prominent  in  the  showcase  field 
who  attempted  to  duplicate  plaintiffs'  patented  showcase. 
This  exhibit  further  listed  the  response  of  these  competi- 
tors to  a  notification  by  plaintiffs  of  patent  infringement : 

1.  McKesson  Bobbins,  N.  Y.,  N.  Y.  (Stopped  infringe- 
ment and  now  sell  Patriarca  Humidor.) 

2.  Bowman  Corp.,  Grand  Rapids,  Michigan.  (Stopped 
infringement  and  now  sell  Patriarca  Humidor.) 

3.  Wilkinson  Co.,  Providence,  R.  I.  (Stopped  infringe- 
ment and  now  sell  Patriarca  Humidor.) 

4.  United  Fixtures,  Providence,  R.  I.  (Stopped  in- 
fringement and  now  sell  Patriarca  Humidor.) 

5.  Modern  Store  Fixtures,  Providence,  R.  I.  (Stopped 
infringement  and  now  sell  Patriarca  Humidor.) 

6.  H.  E.  Shore  Company  (Stopped  infringement — sub- 
sidiary company  at  New  Haven  sell  Patriarca  Humidor.) 

7.  Bernheim-Siegel  Store  Fixture  Co.,  Philadelphia, 
Penna.  (Stopped  infringement.) 
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8.  Eoyal  Showcase  Co.,  San  Francisco,  California. 
(Changed  design.) 

9.  The  Press  &  Union  League  Club,  San  Francisco, 
California.  (Stopped  infringement.) 

10.  Rubenfeld  Showcase  Co.  (Advised  changing  de- 
sign.) 

11.  Melvin  Sosnick  Co.,  San  Francisco,  California. 
(Sued.) 

12.  Benedettis  (Alfred  Austruy),  San  Francisco,  Cali- 
fornia. (Sued.) 

13.  Stan-Lee  Cigar  Store,  San  Francisco,  California. 

14.  Broadmoor  Liquor  Store,  San  Francisco,  Cali- 
fornia. 

15.  Terminal  Drugs,  San  Francisco,  California. 

16.  Don  Minton,  San  Francisco,  California. 

17.  American  Showcase  Co.,  Los  Angeles,  California. 

18.  Oaldand  Distributing  Co. 

19.  East  Bay  Candy  Co. 

At  the  time  of  the  filing  of  the  complaints  in  the  present 
suit,  the  concerns  listed  at  13-19  above  had  not  been  noti- 
fied of  infringement. 

It  is,  of  course,  recognized  that  this  evidence  does  not 
in  itself  establish  the  validity  of  the  patent  in  question. 
However,  it  is  submitted  that  the  acceptance  of  plaintiffs' 
showcase  design  by  the  industry,  the  slavish  copying 
thereof  and  then  their  acquiescence  in  plaintiffs'  patent 
rights  further  emphasizes  the  validity  of  the  patent.  Like- 
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wise,  this  further  emphasizes  the  clear  error  of  the  Trial 
Court  in  holding  plaintiffs'  design  patent  invalid. 

In  a  recent  case,  AgJmides  v.  S.  H.  Kress  S  Co.,  140  F. 
Supp.  582  (D.C.  N.C.,  1956),  the  Court  stated  at  page  584: 

''It  is  difficult  to  ignore  the  valuation  placed  on  the 
device  in  the  commercial  world.  Business  concerns 
are  quick  to  discover  and  to  acquire  the  rights  to  use 
gadgets  and  devices  which  give  promise  of  commer- 
cial success.  ..." 

A  leading  case  on  this  point  is  Coltman  v.  Colgate- 
Palmolive-Peef  Co.,  104  F.2d  508  (CCA-7,  1939).  In  this 
case  the  Court  had  the  following  to  say: 

"It  must  be  conceded,  however,  that  evidence  of 
immediate,  wide,  and  extensive  use  following  the  ap- 
pearance of  a  patent  may  furnish  invaluable  evidence 
in  cases  which  would  otherwise  be  doubtful,  and  may 
well  be  described  as  more  convincing  and  persuasive 
with  courts  than  any  other  evidence  save  recognition 
by  the  trade  and  the  payment  of  substantial  royalties 
for  a  license  to  use  the  new  patented  discovery.  Eecog- 
nition  by  the  trade  is  the  best  and  most  persuasive 
evidence  that  can  be  offered.  The  tribute  of  those  en- 
gaged in  the  industries  affected,  especially  when  the 
tribute  is  evidenced  by  the  payment  of  substantial 
royalties,  is  by  far  the  most  persuasive  and  unim- 
peachable evidence  that  can  be  offered  to  support  the 
asserted  validity  of  patent  claims  in  litigation.  ..." 

Referring  specifically  to  design  patents,  the  Court  in 
Vacheron  &  Constantin-Le  Countre  Watches,  Inc.  v.  Ben- 
rus  Watch  Company,  Inc.,  155  F.Supp.  932  (D.C.N.Y., 
1957),  said: 
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"...  While  immediate  imitation  is  not  proof  of  in- 
vention, some  weight  must  be  given  to  the  fact  that 
as  soon  as  plaintiff's  watch  was  put  on  the  market 
it  was  followed  by  the  outbreak  of  a  rash  of  similar 
products,  each  of  which  created  the  same  impression 
of  a  piece  of  glittering  jewelry  from  which,  with  a 
little  application,  one  could  ascertain  the  time  of  day 
and  which  yet  did  not  have  the  appearance  of  the 
conventional  wrist  watch.  I  hold  plaintiff's  design 
patent  valid." 


4.     DEFENDANTS'  COPYING  OF  THE  DESIGN  OF  PLAINTIFFS' 
PATENT  EMPHASIZES  THE  VALIDITY  THEREOF. 

In  discussing  this  point,  attention  is  invited  to  the 
illustrations  opposite  to  this  page,  showing  the  three  views 
of  plaintiffs'  design  patent  in  suit,  and  the  corresponding 
views  of  defendants'  accused  showcase.  (Plaintiffs'  Ex- 
hibit 10.) 

The  almost  exact  similarity  of  the  accused  showcase  to 
the  design  patent  dramngs,  indeed,  the  direct  copying  of 
plaintiffs'  patent,  is  immediately  apparent  from  these 
illustrations. 

In  addition,  Mr.  Patriarca  testified  as  to  the  similarities 
of  the  accused  showcase  to  a  cabinet  of  plaintiffs'  manu- 
facture (Plaintiffs'  Exhibit  5)  which  was  constructed  in 
accordance  with  the  invention.  This  uncontroverted  testi- 
mony graphically  brought  out  defendants'  copying  as 
follows : 

"Q.  With  respect  to  this  accused  humidor,  Ex- 
hibit 10,  will  you  state  the  differences,  if  any,  and 
the  similarities,  if  any,  between  it  and  the  humidor 
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disclosed  in  Exhibit  2,  the  design  patent,  as  far  as 
external  appearances  are  concerned? 

A.    I  would  say  it  is  the  same. 

Q.  Would  you  say  it  is  identical  or  different  in 
any  respect? 

A.    I  would  say  that  every  line,  touch  and  twist, 
the  thing  is  exactly  the  same,"  (E.  64.) 
***** 

'^Q.  Well,  did  you  measure  the  cabinet  with  re- 
spect to  one  of  your  commercial  cabinets? 

A.  Yes,  I  would  say  that  it's  close  to  a  fraction 
of  an  inch. 

Q.  In  other  words,  it  is  right  to  the  fraction  of 
an  inch? 

A.    Yes. 

Q.    In  length,  width  and  height? 

A.    Yes."  (R.  65.) 

***** 

"Q.  Are  there  any  other  differences  in  structural 
features,  I  mean  of  any  importance? 

A.  No,  I  would  not  say  so.  I  think  the  cabinet — 
they  couldn't  make  them  closer  if  they  tried. 

Q.  In  view  of  the  fact  that  you  measured  the  two 
and  found  their  dimensions  to  be  the  same  within 
fractions  of  an  inch  and  their  construction,  and  bear 
in  mind  also  the  fact  that  they  do  not  elevate  their 
humidor  as  high  as  it  is  shown  elevated  in  the  patent 
in  suit,  in  your  opinion  as  a  cabinet-maker  would  you 
say  one  was  a  copy  from  the  other? 

A.    Definitely."  (E.  65-66.) 

Defendants  attempted  to  justify  their  copying  by  throw- 
ng  up  a  cloud  of  prior  art  showcases,  with  the  assertion 
hat  this  prior  art  negatives  any  invention  in  plaintiffs' 
)articular  design. 
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Originally,  defendants  listed  37  different  prior  art 
showcases  (32  United  States  patents,  two  foreign  patents, 
one  publication  and  two  prior  uses  and  sales)  in  their 
answers.  This  prior  art  was  then  weeded  down  to  the 
nine  cases  discussed  at  the  trial  by  Mr.  Lippincot,  defend- 
ants' expert  witness.  The  gist  of  his  testimony  was  that 
all  of  the  details  of  plaintiffs'  patented  design  were  old 
and  consequently  the  patent  should  be  considered  invalid. 

Of  these  37  prior  art  patents,  publications  and  uses, 
only  two  showcases  were  protected  by  unexpired  design 
patents.  Thus,  35  prior  art  structures  were  fully  available 
to  defendants  for  their  use.  However,  instead  of  using 
any  one  of  these  available  showcases,  defendants  found  it 
necessary  to  copy  the  patented  design  of  plaintiffs'  show- 
case, down  to  a  fraction  of  an  inch.  The  only  excuse 
offered  by  them  is  to  the  effect  that  plaintiffs  should  not 
be  entitled  to  the  fruits  of  their  labor. 

The  weakness  of  this  position  has  been  exposed  before, 
as  in  the  following  excerpt  from  Anderson  Company  v. 
Sears  Roebuck  S  Co.,  165  F.Supp.  611,  623  (D.C.  111., 
1958) : 

''The  defendants  give  the  prior  art  the  tribute  of 
their  praise  but  they  give  the  patent  in  suit  the  trib- 
ute of  their  imitation.  Defendants'  contention  that 
the  prior  art  devices  would  serve  just  as  well  as  the 
patent  in  suit  is  refuted  by  the  fact  that  they  do  not 
use  any  of  these  prior  art  devices,  but  instead  manu- 
facture and  sell  substantially  a  Chinese  copy  of  the 
patented  devices.  Rubber  Tire  Case  [Diamond  Rubber 
Company  of  New  York  v.  Consolidated  Rubber  Tire 
Company],  220  U.S.  428,  31  S.Ct.  444,  55  L.Ed.  527." 
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In  testifying,  Mr.  Lij^pincot  was  asked  whether  he  would 
consider  it  obvious  to  modify  the  Royal  showcase  (De- 
fendants' Exhibit  A)  in  view  of  the  showcases  in  various 
patents  (Defendants'  Exhibits  N,  0,  P,  Q,  R,  and  S),  and 
Mr.  Lippincot  stated  that  the  modification  would  be  ob- 
vious. There  was  no  testimony  that  either  Mr.  Lippincot 
or  the  defendants  had  ever  seen  these  prior  art  patents 
before  the  institution  of  the  present  suit. 

This  hindsight  of  defendants  has  also  been  condemned 
by  the  Courts.  As  for  example,  in  Alford  Cartons  v.  Gor- 
don Cartons,  Inc.  et  al,  121  F.Supp.  363,  368-9  (D.C.  Md., 
1954),  the  Court  stated: 

"...  Furthermore,  this  is  not  a  case  of  an  infringer 
who,  prior  to  having  seen  a  plaintiff's  patent,  has 
pieced  together  what  the  prior  art  has  disclosed  in 
various  patents.  But  it  is  a  case  of  an  infringer  who 
has  done  this  piecing  together  only  after  he  has  seen 
the  patentee's  invention  as  disclosed  by  the  patent. 
The  imitation  by  another  who  denies  invention  of  a 
patented  device  is  strong  evidence  of  what  the  imi- 
tator himself  thinks  of  the  patented  device,  and  of 
what  should  be  thought  of  it  generally.  See  Kurtz  v. 
Bell  Hat  Lining  Co.,  2  Cir.,  280  F.  277;  Black  & 
Decker  Mfg.  Co.  v.  Baltimore  Truck  Tire  Service 
Corp.,  4  Cir.,  40  F.2d  910;  Ackermans  v.  General 
Motors  Corp.,  4  Cir.,  202  F.2d  642;  Enterprise  Mfg. 
Co.  V.  Shakespeare  Co.,  6  Cir.,  141  F.2d  916." 

Contrary  to  what  they  now  say,  defendants'  actions 
show  clearly  that  they  considered  plaintiffs'  showcase  to 
be  a  great  advance.  Otherwise,  why  would  they  deliber- 
ately select  and  copy  plaintiffs'  patented  design  over  all 
of  the  prior  art  showcases  freely  available  to  them? 
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Moreover,  plaintiffs'  showcase  has  been  copied  to  the 
fraction  of  an  inch  "in  length,  width  and  height".  What 
reason  could  defendants  have  for  such  slavish  copying 
other  than  a  fear  that  any  variation  from  plaintiffs '  design 
might  lose  the  impact  obtained  from  the  sight  of  plain- 
tiffs' harmoniously  designed  cabinet? 

Plaintiffs  submit  that  the  sincere  flattery  of  defendants' 
imitation  is  further  convincing  evidence  of  the  validity 
of  the  design  patent  in  suit,  and  further  emphasizes  the 
error  of  the  Trial  Court's  holding  of  invalidity. 


5.  THE  PATENTED  DESIGN  OF  PLAINTIFFS'  SHOWCASE 
DIFFERS  FROM  THE  PRIOR  ART  SHOWCASES  AND  IS 
BEYOND  THE  SKILL  OF  AN  ORDINARY  DESIGNER  IN 
THE  ART. 

The  Trial  Court  held  that  the  differences  between  the 
designs  of  plaintiffs'  showcase  and  the  prior  art  show- 
cases, such  as  the  Koyal  showcase,  were  within  the  ability 
of   the   ordinary  designer   in   the  field  of  display  show-   . 
cases.  ' 

This  holding  is  clearly  erroneous,  and  plaintiffs  submit 
that  this  Court  should  rectify  this  error. 

The  designs  of  plaintiffs'  patented  showcase  and  the 
Royal  showcase  are  undisputed  and  are  obvious  from  an 
inspection  of  the  illustrations  on  the  opposite  page.  As 
such,  this  Court  stands  in  as  good  a  position  as  the  Trial 
Court  to  compare  these  designs  and  to  determine  whether 
or  not  invention  is  present. 

In  Pacific  Portland  Cement  Co.  v.  Food  Mach.  S  Chem. 
Corp.,  178  F.2d  541,  548  (CA-9,  1949),  this  Court  said: 


)52  D.  A.  CAMERON 
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^'As  a  corollary  to  this  rule,  we  may  make  our  own 
inferences  from  undisputed  facts  or  purely  docu- 
mentary evidence.  For,  to  use  the  colorful  language 
of  the  Court  of  Appeals  for  the  Third  Circuit,  the  rule 
does  not  operate  'to  entrench  with  like  finality  the 
inferences  or  conclusions  drawn  by  the  trial  court 
from  its  fact  findings.'  Kuhn  v.  Princess  Lida  of 
Thurn  &  Taxis,  3  Cir.,  1941,  119  F.2d  704,  705.  And 
see  Western  Union  Tel.  Co.  v.  Bromberg,  9  Cir.,  1944, 
143  F.2d  288,  290;  Home  Indemnity  Co.  v.  Standard 
Accident  Ins.  Co.,  9  Cir.,  1948, 167  F.2d  919,  922,  923." 

The  Trial  Court  decided  that  plaintiffs'  showcase  and 
the  Koyal  showcase  give  the  same  impression  to  an  ob- 
server. In  the  sense  that  both  showcases  are  formed  from 
the  same  general  elements,  namely,  a  top,  two  side  walls, 
upwardly  and  rearwardly  inclined  glass  doors,  a  lower 
front  panel  and  shelves  inside  visible  through  the  glass, 
this  is  true. 

For  that  matter,  many  of  the  prior  art  patents  cited  by 
defendants  also  disclose  the  same  general  combination  of 
these  same  old  showcase  elements. 

Plaintiffs'  position  is  not  based  on  any  contention  that 
a  new  combination  of  elements  has  been  assembled  but 
rather  that  they  have  invented  a  new  design  by  arranging 
and  shaping  an  old  combination  of  elements  so  as  to  give 
a  new  and  highly  pleasing  appearance  to  the  visual  sense. 
For  this  invention,  design  patent  No.  Des.  168,288  was 
issued  to  plaintiffs. 

The  test  of  validity  is  not  whether  the  combination  of 
mechanical  elements  is  old,  but  rather  it  lies  in  whether 
the  particular  way  in  which  the   elements  are  formed, 
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grouped  and  assembled  is  inventive.  In  this  regard,  the 
Court  in  Sel-0-Rak  Corp.  v.  Henry  Hanger  <&  Display 
Fixture  Corp.  of  America,  232  F.2d  176,  178  (CA-5,  1956), 
said: 

''In  our  consideration  of  the  basic  question  as  to 
the  validity  of  the  patent,  we  start  with  the  knowl- 
edge that  every  design  must  of  necessity  embody 
something  old  and  known.  Design  being  only  a  re- 
arrangement of  line  and  form,  it  must  always  depend 
upon  elements  that  in  a  strict  sense  are  old.  We  are 
not  impressed  therefore,  with  appellees'  attack  on  the 
design  patent  here  on  the  ground  that  it  combined 
known  components.  The  straight  line,  the  square,  the 
circle,  the  cube,  triangle  and  sphere  are  all  known 
components.  They  are  all  old.  But  any  design  patent, 
it  seems  to  us,  must,  of  necessity,  combine  some  of 
these  elements.  ..."  (Emphasis  added.) 

Plaintiffs  contend  that  merely  because  their  showcase 
and  the  Royal  showcase  both  have  slanted  fronts,  plain- 
tiffs have  not  invented  anything.  Instead,  plaintiffs  submit 
that  their  showcase  is  uniquely  different  and  is  an  in- 
ventive departure  from  the  Royal  showcase.  Defendants 
have  argued  that  the  two  are  substantially  the  same  and 
that  the  difference  between  the  vertical  lower  front  panel 
of  the  Royal  case  and  the  rearwardly  and  downwardly 
inclined  lower  front  panel  of  plaintiffs'  case  be  disre- 
garded. Of  course,  it  is  understandable  that  defendants 
want  to  overlook  this  distinction  since  they  want  to  ad- 
vance the  view  that  the  two  are  the  same.  Parenthetically, 
if  defendants  thought  there  was  no  difference,  why  were 
such  pains  taken  to  have  their  showcase  constructed  pre- 
cisely like  the  patent  drawings  rather  than  use  a  Royal 
case? 
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Defendants,  in  attempting  to  gloss  over  the  differences, 
overlook  the  vital  changes  and  artistic  invention  that  can 
result  from  apparently  minor  physical  changes  in  lines  or 
rearrangements  of  physical  elements.  A  perfect  example 
is  the  human  face.  Mechanically  speaking,  a  face  is  only 
two  eyes,  two  ears,  a  nose  and  a  mouth  set  on  a  head  cov- 
ered wdth  skin  and  hair,  and  all  create  the  same  general 
visual  impression.  However,  there  are  astonishing  varia- 
tions in  specific  visual  effect  created  by  differences  in  pro- 
portions and  lines  of  these  individual  elements.  Following 
defendants'  view,  one  face  conveys  to  an  observer  the 
same  impression  as  does  any  other  face.  This  is,  of  course, 
refuted  by  the  ease  in  which  we  can  distinguish  different 
people  by  their  features,  or  in  which  we  can  distinguish 
different  emotions  of  a  single  person  by  his  varying 
facial  expressions. 

Plaintiffs  do  not  say  that  their  showcase  is  the  definitive 
conception  of  a  perfect  showcase  or  that  it  is  impossible 
to  even  invent  another  case.  Plaintiffs  do  contend,  how- 
ever, that  their  design  does  involve  invention,  and  specifi- 
cally is  a  definite  and  inventive  departure  from  the  prior 
art  as  exemplified  by  the  Eoyal  showcase. 

The  most  obvious  physical  distinction  between  plaintiffs' 
and  the  Royal  showcases  is  fully  apparent  from  the  pic- 
tures thereof  opposite  to  page  26.  In  the  Royal  show- 
case the  glass  doors  slope  down  to  the  front.  From  there, 
the  imperforate  lower  front  panel  extends  vertically 
straight  down  to  the  floor.  As  a  customer  approaches  the 
Royal  case,  this  lower  front  panel  is  in  prominent  view 
and  is  the  part  of  the  case  closest  to  the  customer. 
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In  plaintiffs'  case,  the  lower  front  panel  also  extends 
downwardly  from  the  bottom  of  the  sloping  glass  doors, 
but  instead  slopes  backwardly,  away  from  the  customer.  In 
attempting  to  analyze  the  effect  of  this  specific  feature, 
Mr.  Patriarca  testified  as  follows: 

''A.  Well,  it  has  quite  a  few  advantages.  The 
first,  it  improves  the  symmetry,  the  balance,  and  does 
subdue  the  woodwork  and  bring  out  the  display  of 
merchandise."    (R.  86.) 

The  effects  of  the  two  showcases  are  much  better  visual- 
ized when  we  consider  the  appearances  of  the  two  cases 
to  a  customer,  as  seen  from  the  height  of  the  customer's 
eyes.  When  viewed  from  above  the  level  of  the  glass 
doors,  plaintiffs'  rearwardly  sloping  lower  front  wall 
tends  to  disappear.  This  leaves  the  contents  of  the  case 
suspended  out  towards  the  customer,  offering  themselves 
to  him.  In  the  Royal  case,  the  vertical  lower  front  wall 
remains  in  view  to  the  customer,  imposing  itself  on  the 
customer's  consciousness  and  diverting  his  attention  from 
the  cigar  display  in  the  case.  Described  in  another  way, 
the  lower  front  wall  of  the  Royal  cabinet  sets  up  a  barrier 
to  sales,  while  plaintiffs'  wall  invites  the  customer  to  buy. 
This  difference  helps  cause  plaintiffs'  case  to  be  the 
effective  one  when  the  sales  abilities  of  the  cases  are 
compared. 

Of  course,  viewed  after  the  controversy  has  arisen,  it 
is  easy  to  try  to  pick  out  the  details  and  minimize  the 
effect  of  each.  Consider  instead  the  exuberant  reaction  of 
Mr.  Glaser  to  seeing  plaintiffs'  cabinet  for  the  first 
time — long  prior  to  this  suit: 
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"I  was  in  the  tobacco  convention  at  Atlantic  City, 
and  in  walking  through  some  of  the  exhibits  I  came 
across  this  particular  cabinet.  To  me  it  represented 
the  acme  in  cigar  display  and  distribution,  ability  to 
keep  the  cigars  moving,  the  cure-all — it  was  a  cure-all 
for  the  cigar  business,  as  I  saw  it,  from  the  stand- 
point of  consumer  display  and  sales.  .  .  ."  (R.  96-97.) 

As  is,  of  course,  apparent  from  the  pictures  of  plain- 
tiffs' and  the  Royal  showcases,  they  are  not  alike.  To 
cure  the  deficiency  lof  the  prior  art  Royal  showcase,  de- 
fendants submitted  several  patents  showing  downwardly 
and  rearwardly  sloping  lower  front  panels.  (Defendants' 
Exhibits  N-S.)  Defendants'  expert  -witness,  Mr.  Lippin- 
cot,  was  then  asked  the  following  question  concerning  the 
Royal  showcase  (Defendants'  Exhibit  A): 

^'Q.  (By  Mr.  Gregg).  In  view  of  the  state  of 
the  art  as  shown  by  the  patents  as  to  which  you  have 
testified,  Defendants'  Exhibits  N,  0,  P,  Q,  R  and  S, 
would  there  be  anything  unobvious  in  providing  a 
self-service  cigar  showcase  having  the  general  fea- 
tures shown  in  Defendants'  Exhibit  A  and  modifying 
that  so  as  to  incline  the  lower  front  wall? 
A.    Not  in  my  opinion.  ..."   (R.  178.) 

It  should  be  noted  that  Mr.  Lippincot  had  never  been 
involved  in  the  showcase  art  prior  to  this  suit,  except 
incidentally  in  connection  with  x-ray  and  radio  cabinets 
when  he  was  associated  with  the  Magnavox  Corporation. 
(R.  169.)    Indeed,  he  testified: 

"I  not  only  was  never  in  the  retail  business  where 
they  sold  cigars,  but  I  do  not  even  smoke  cigars." 
(R.  188.) 
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The  obviousness  of  combining  references,  as  now  testi- 
fied to  here,  has  been  commented  npon  by  the  courts.  In 
the  Sel-0-Rak  case,  supra,  the  Court  said  at  page  179 : 

''  'The  defendants  may  well  be  regarded  as  experts 
in  the  art,  and  their  conduct  was  an  unbiased  and 
emphatic  expression  of  judgment  in  favor  of  the 
patent;  their  present  expression  and  that  of  their 
experts  are  probably  entitled  to  less  weight,'  "  (Em- 
phasis added.) 

On  the  other  hand,  the  unobviousness  of  plaintiffs'  con- 
tribution was  remarked  upon  by  Mr.  Glaser,  who  has  been 
in  the  cigar  business  since  1917  and  who  was  found  to  be 
an  expert  in  the  field  of  cigar  showcase  design  by  the 
Trial  Court.   He  testified  as  follows: 

"...  When  I  saw  this  case  I  decided  that  it  had 
everything  that  was  asked  for.  I  had  tried  to  sell — I 
built  cases  before.  I  have  gone  to  special  shops  and 
ordered  cases  for  dealers,  had  them  built,  I  talked  to 
display  men  and  tried  to  fool  around  with  the  cases 
to  see  what  could  be  done,  but  none  of  the  cases 
answered  exactly  the  problem  of  this  industry,  and 
when  I  saw  this  Patriarca  case  I  though  we  had  hit 
the  jackpot  on  it."    (E.  98.) 

Further  excerpts  of  Mr.  Glaser 's  testimony  are  as 
follows : 

"No,  it  is  the  over-all  design,  the  picture  of  that 
case,  the  look  of  that  case.    It  is  something  that  has 
never  been  produced  in  this  business  before.    I  have 
never  seen  it  in  the  cigar  business."    (R.  117.) 
*     *     *     *     * 

"...  Look,  that  is  what  a  cigar  ease  used  to  be. 
This  is  what  a  cigar  case  is.    Look  yourself,  look  at 
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the  over-all  picture  of  this  case.   This  is  a  creation." 
(E.  119.) 

Again,  it  should  be  pointed  out  that  the  enthusiasm  of 
Mr.  Glaser  stems  from  the  fact  that  he  makes  his  liveli- 
hood by  selling  cigars  and  that  plaintiffs'  showcase  per- 
forms excellently  in  selling  his  cigars.  His  interest  is 
not  in  the  case  itself  but  only  in  what  it  does. 

The  Trial  Court  says  correctly  that  the  test  for  the 
validity  of  a  design  patent  is  whether  it  was  beyond  the 
powers  of  an  ordinary  designer.  The  facts  that  plaintiffs' 
showcase  is  new,  that  it  "represented  the  acme  in  cigar 
display  and  distribution"  to  a  recognized  expert  in  the 
field,  and  that  it  was  slavishly  copied  by  defendants,  all 
point  unmistakably  to  the  conclusion  that  plaintiffs '  design 
was  beyond  the  powers  of  an  ordinary  designer  when 
created. 

The  whole  impression  from  the  evidence  is  that  the 
Trial  Court  was  clearly  mistaken  in  its  conclusion  that 
the  design  patent  is  invalid. 


6.    DEFENDANTS  CLEARLY  INFRINGE  PLAINTIFFS'  PATENT. 

No  finding  was  made  below  as  to  whether  plaintiffs'  de- 
sign patent  was  infringed,  since  the  Trial  Court  errone- 
ously held  the  patent  to  be  invalid.  However,  it  is  sub- 
mitted that  this  Court  can  easily  find  infringement,  since 
this  requires  only  a  comparison  of  the  design  patent  draw- 
ings and  the  pictures  of  defendants'  showcase  opposite  to 
page  22  of  this  brief. 
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The  test  of  infringement  is  set  out  in  Gold  Seed  Import- 
ers V.  Morris  White  Fashions,  124  F.2d  141  (CCA-2,  1941) 
as  follows : 

''.  .  .  The  test  of  infringement  is  whether  the  two 
designs  have  substantially  the  same  effect  upon  the 
eye  of  an  ordinary  observer  who  gives  the  matter  such 
attention  as  purchasers  usually  give.  Gorham  Mfg. 
Co.  V.  White,  14  WaU.  511,  81  U.S.  511,  528,  20  L.Ed. 
731;  American  Fabrics  Co.  v.  Richmond  Lace  Works, 
2  Cir.,  24  F.2d  365,  367 " 

Applying  the  law  to  the  facts  of  this  case,  it  is  obvious 
that  defendants'  slavishly  copied  showcase  has  substan- 
tially the  same  effect  on  the  eye  as  does  plaintiffs'  design 
and  that  defendants  have  taken  the  heart  and  essence  of 
the  patent  for  their  own. 

Defendants   clearly   infringe   plaintiffs'   patent   rights. 


vn 

CONCLUSION. 

In  the  present  suit,  plaintiffs'  showcase  incorporates 
the  same  mechanical  features  as  do  other  prior  art  show- 
cases. However,  it  must  be  borne  in  mind  that  it  is  the 
design  of  plaintiffs'  showcase  that  is  patented,  not  the 
mechanism  dressed  in  the  design.  The  design  of  plain- 
tiffs '  showcase  is  unique  and  is  not  shown  by  the  prior  art. 

The  evidence  at  the  trial  clearly  established  the  com- 
mercial success  of  plaintiffs'  showcase  in  its  ability  to 
sell  cigars  and  established  that  this  ability  was  due  prin- 
cipally to  the  particular  design  of  the  case. 
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The  evidence  further  showed  that  many  competitors 
copied  the  patented  showcase  and  then  acquiesced  in  the 
patent. 

Defendants  obviously  copied  the  design  of  the  patent, 
copying  plaintiffs'  commercial  embodiment  of  the  patent 
to  a  fraction  of  an  inch. 

The  testimony  of  a  recognized  expert  in  the  field  of 
cigar  display  showcases  clearly  indicates  that  plaintiffs' 
design  is  unique  and  beyond  the  ability  of  ordinary 
designers. 

In  view  of  all  of  these  factors,  it  is  apparent  that  the 
Trial  Court's  holding  of  invalidity  of  the  design  patent 
is  clearly  erroneous. 

Therefore,  it  is  submitted  that  this  Court  should  re- 
verse the  holding  below  and  hold  the  design  patent  No. 
Des.  168,288  to  be  valid.  In  addition,  this  Court  should 
hold  that  defendants'  sale  and  use  of  their  showcases 
constitutes  an  infringement  of  this  design  patent. 

Dated,  San  Francisco,  California, 
November  16, 1959. 

Kespectfully  submitted, 

MeLLIN,  HaNSCOM  &  HURSH, 

Oscar  A.  Mellin, 
Leroy  Hanscom, 
Jack  E.  Hursh, 

Attorneys  for  Appellants. 
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This  brief  is  in  reply  to  the  "Brief  for  Appellees"  filed 
by  defendants  and  is  submitted  to  refute  the  erroneous 
contentions  advanced  therein. 

Defendants'  argument  is  two-fold.  First,  they  claim 
that  plaintiffs'  showcase  was  anticipated  by  the  prior  art 
and  was  not  beyond  the  skill  of  an  ordinary  designer  in 
the  art.  Secondly,  they  contend  that  the  commercial  suc- 
cess of  plaintiffs'  showcase  will  not  supply  invention  when 
invention  is  clearly  lacking.  Neither  of  these  contentions 
is  supported  by  their  argument  or  by  the  facts  in  the  case. 


I. 

PLAINTIFFS'  SHOWCASE  IS  NOT  ANTICIPATED  BY  THE  PRIOR 
ART  AND  IS  BEYOND  THE  SKILL  OF  AN  ORDINARY 
DESIGNER. 

Defendants  begin  their  argument  against  this  proposi- 
tion by  citing  various  eases  which  set  forth  the  general 
ground  rules  for  design  patent  cases.  There  is  no  quar- 
rel here,  since  plaintiffs  rely  upon  the  most  recent  Ninth 
Circuit  case,  Robert  W.  Broivn  d  Co.  v.  De  Bell,  243  F.2d 
200  (1957),  as  the  controlling  law  on  the  subject. 

Defendants  err,  however,  in  their  application  of  the  law 
of  the  De  Bell  case  to  the  facts  in  the  present  controversy. 

As  has  been  brought  out  in  our  ''Brief  for  Appellants", 
the  most  obvious  visual  distinction  betAveen  plaintiffs' 
showcase  and  the  prior  art  Royal  showcase  is  in  the 
design  of  the  lower  front  panel  of  the  cabinets.  The 
Royal  showcase  has  a  low^er  front  panel  extending  verti- 
cally down  to  the  floor  in  prominent  view  of  a  prospective 
purchaser,  which  panel  acts  to  divert  his  attention  away 
from  the  contents  of  the  cabinet.  Plaintiffs'  lower  front 
panel  instead  slopes  downw^ardly  and  rearwardly,  away 
from  a  customer.  This  design  causes  this  panel  to  dis- 
appear from  view  when  seen  from  normal  eye  level 
with  the  effect  that  the  contents  on  display  in  the  cabinet 
are  suspended  out  towards  the  customer.  The  design  of 
the  prior  art  Royal  showcase  sets  up  a  barrier  to  sales; 
plaintiffs'  design  offers  the  contents  to  the  customer  and 
invites  him  to  come  closer  and  buy. 

Defendants  recognize  this  design  difference  in  their 
brief  wherein  at  page  5  they  refer  to  this  distinction 
between  the  Royal  and  plaintiffs'  showcases.    They  then 


go  on  to  say  that  this  particular  feature  is  unimportant, 
relying  on  testimony  of  Mr.  Patriarca  apparently  to  that 
effect. 

The  portion  of  Mr.  Patriarca 's  testimony  set  forth  is 
highly  misleading  in  the  context  used  by  defendants.  Mr. 
Patriarca  was  not  describing  the  difference  between  the 
vertical  front  of  the  Royal  cabinet  and  the  rearwardly 
sloping  front  of  plaintiffs'  cabinet.  Instead,  he  was  being 
asked  about  the  differences  between  plaintiffs'  showcase 
and  a  Rubinfeld  showcase,  both  of  which  had  lower  front 
panels  disposed  rearwardly  of  the  front  of  the  showcase, 
away  from  a  customer. 

Thus,  defendants  are  trying  to  use  Mr.  Patriarca 's  com- 
parison of  the  lower  front  panels  of  plaintiffs'  showcase 
and  a  Rubinfeld  showcase  to  prove  that  there  is  no  differ- 
ence between  plaintiffs'  showcase  and  the  prior  art  Royal 
showcase.  However,  just  because  a  large  orange  looks 
like  a  small  grapefruit  doesn't  mean  that  it  also  looks 
like  a  banana. 

Instead  of  thinking  that  the  design  of  the  lower  front 
panel  was  unimportant,  Mr.  Patriarca  testified  exactly  to 
the  contrary: 

"Well,  it  has  qiute  a  few  advantages.  The  first, 
it  improves  the  symmetry,  the  balance,  and  does  sub- 
due the  woodwork  and  bring  out  the  display  of  mer- 
chandise."   (R.  86.) 

Obviously,  defendants'  contention  is  erroneous. 

Defendants'  next  contention  is  that  the  presumption  of 
validity  of  plaintiffs'  patent  is  destroyed  since  the  prior 
art  now  relied  upon  was  not  considered  by  the  Examiner 


in  the  Patent  Office.  Defendants  also  assert  that  the  Ex- 
aminer never  would  have  granted  a  patent  on  plaintiffs' 
showcase  had  he  been  aware  of  this  "newly  discovered" 
prior  art. 

This  argument  is  not  valid,  however,  unless  this  newly 
discovered  prior  art  is,  in  fact,  more  pertinent  than  that 
actually  considered  by  the  Examiner.  If  not  more  perti- 
nent, then  the  presumption  of  validity  is  undisturbed,  and 
in  fact,  is  strengthened. 

From  the  Cameron  patent  itself,  we  know  that  the  Ex- 
aminer in  the  Patent  Office  had  the  Tyler  design  patent, 
Des.  111,868,  in  front  of  him  when  he  decided  to  grant 
plaintiffs'  patent.  Now,  what  do  the  defendants  consider 
to  be  even  better  as  prior  art.  According  to  the  follow- 
ing testimony  of  defendants'  expert  witness,  Mr.  Lippin- 
cot,  the  most  pertinent  prior  art  device  found  by  defend- 
ants was  the  Rosenberg  counter: 

"Q.  Now  you  have  mentioned  a  lot  of  prior  art 
devices,  Mr.  Lippincot.  Which  one  patent  would  you 
say,  in  your  opinion,  and  including  this  Exhibit  A, 
this  prior  use,  which  one  cabinet  sho^\Ti  by  those 
would  you  say  most  closely  resembles  w^hat  w^e  have 
been  calling  this  Patriarca  cabinet? 

A.  If  we  are  talking  about  the  Cameron  Patent  on 
the  Patriarca  device,  I  would  think  that  probably  the 
Rosenberg  looks  as  much  like  it  as  any  other."  (R. 
188-189.) 

It  should  be  noted  that  Mr.  Lippincot  was  fully  con- 
sidering the  Royal  showcase,  Exhibit  A,  when  he  selected 
the  Rosenberg  counter  as  the  most  pertinent  prior  art 
device  of  all. 
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Since  a  visual  inspection  is  worth  a  ream  of  argument, 
plaintiffs'  patent,  the  Tyler  prior  art  patent  and  the 
Rosenberg  patent  are  illustrated  on  the  opposite  page.  As 
is  readily  apparent,  the  old-fashioned  Rosenberg  counter 
is  much  farther  in  concept  from  plaintiffs'  invention  than 
is  the  Tyler  patent  considered  by  the  Examiner.  There- 
fore, since  the  most  pertinent  prior  art  has  been  con- 
sidered by  the  Patent  Office,  then  the  presumption  of 
validity  has  not  been  "destroyed". 

Defendants  conclude  this  phase  of  their  argument  by 
throwing  stones  at  the  Patent  Office,  saying  that  plain- 
tiffs' patent  is  a  "disgrace"  to  the  patent  system,  that 
it  brings  discredit  to  the  Constitutional  wish  of  our  fore- 
fathers and  that  plaintiffs'  showcase  is  a  "gadget"  never 
contemplated  by  our  Constitution  or  laws  as  patentable. 

This  is  a  great  amount  of  opprobrium  to  heap  upon 
plaintiffs'  showcase  which  was  copied  "to  the  fraction 
of  an  inch"  (R.  65)  for  use  by  the  defendants.  It  cer- 
tainly does  not  explain  why  defendants  turned  their  backs 
on  all  of  the  prior  art  showcases  freely  available  to  them 
and  instead  selected  plaintiffs'  "disgraceful  gadget"  to 
sell  their  merchandise. 


n. 

THE  COMMERCIAL  SUCCESS  OF  PLAINTIFFS'  SHOWCASE  IN 
THE  SALE  OF  CIGARS  IS  HIGHLY  INDICATIVE  OF  INVEN- 
TION IN  THE  DESIGN  THEREOF. 

It  should  be  noted  that  defendants  have  not  contro- 
verted the  main  point  raised  in  plaintiffs'  brief,  namely, 
that  evidence  of  commercial  success  is  the  most  important 


and  reliable  objective  test  of  invention  of  the  design  of  a 
showcase.  The  only  reason  for  designing  a  showcase  is 
to  create  sales  of  the  merchandise  displayed.  If  there  is 
commercial  success  in  such  sales,  then  the  design  is  effec- 
tive for  its  purpose.  Instead,  defendants  rely  on  Jirnger- 
son  V.  Ostley  S  Barton  Co.,  335  U.S.  560;  Pointer  v.  Six 
Wheel  Corp.,  172  F.2d  153,  and  Application  of  Lange,  228 
F.2d  245,  for  the  general  proposition  that  commercial 
success  is  only  to  be  considered  in  a  close  case  of  inven- 
tion. However,  all  three  of  these  cases  deal  with  mechan- 
ical patents;  they  are  not  concerned  with  design  patents. 

Instead  of  challenging  plaintiffs'  position,  defendants 
throw  up  a  smoke  screen  to  hide  behind.  First,  they 
assert  that  defendants  did  not  themselves  copy  and  build 
the  accused  showcase,  but  instead  that  they  bought  the 
accused  showcase  from  Rubinfeld  Showcase  Co.  for  re- 
sale. However,  such  an  argument  does  not  hide  the  fact 
that  defendants  freely  chose  to  use  and  sell  slavish  copies 
of  plaintiffs'  patented  showcase. 

Next,  defendants  challenge  the  finding  by  the  trial 
Court  that  the  evidence  clearly  established  commercial 
success  of  the  showcase  of  the  design  patent.  (Finding 
No.  26,  R.  44.)  Defendants  say  that  this  finding  is  based 
only  on  the  testimony  of  Marcus  Glaser,  and  imply  that 
his  testimony  is  not  credible.  However,  the  trial  Court 
is  the  one  best  able  to  assess  the  credibility  of  the  wit- 
ness, and  his  finding  on  this  point  should  not  be  disturbed 
unless  clearly  erroneous.  The  only  real  ''reason"  raised 
by  defendants  is  that  Mr.  Glaser  is  a  business  competitor 
of  theirs.  More  than  this  is  necessary  to  decide  now  that 
Mr.  Glaser 's  testimony  is  not  credible.    It  might  also  be 


pointed  out  that  the  trial  Court  was  personally  acquainted 
with  Mr.  Glaser  and  has  Imown  him  for  a  number  of 
years.  (R.  95.)  It  is  highly  unlikely  that  the  Court  would 
have  been  clearly  mistaken  as  to  the  credibility  of  Mr. 
Glaser. 

Defendants  then  make  much  of  their  contention  that 
they  are  being  persecuted  because  plaintiffs  brought  suit 
against  them  to  stop  their  infringement.  The  purpose 
of  this  argument,  and  its  relation  to  commercial  success 
is  not  at  all  clear.  Defendants  do  not  contend  that  the 
law  requires  plaintiffs  to  sue  infringers  in  any  specified 
sequence.  Certainly,  they  cite  no  case  or  statute  to  that 
effect.  Neither  do  defendants  here  deny  that  they  have 
infringed  plaintiffs'  patent.  All  that  they  are  doing  is 
trying  to  disguise  their  infringement  by  pointing  an  ac- 
cusing finger  at  Rubinfeld  Showcase  Co.  and  by  saying 
that  Rubinfeld  is  an  even  greater  infringer.  This  is  no 
ground  for  escaping  liability. 

Defendants'  final  contention  touches  upon  the  issue  of 
commercial  success,  and  is  to  the  effect  that  the  success 
of  plaintiffs'  showcase  is  due  to  both  its  design  and  to  its 
ability  to  keep  cigars  fresh  and  moist.  This  argument 
seems  to  be  that  the  success  is  impossible  to  separate 
between  the  two,  and,  if  anything,  is  due  entirely  to  the 
use  of  the  humidifier  (a  mechanical,  not  a  design,  fea- 
ture) in  the  cabinet. 

However,  the  use  of  humidifiers  in  cigar  showcases  is 
not  new.  (Finding  No.  18,  R.  43.)  Therefore,  the  com- 
mercial success  of  plaintiffs'  showcase  cannot  be  due  to 
the  use  of  this  old  mechanical  feature  used  by  others. 
Moreover,  the  freshness  of  the  cigars  will  be  apparent 


8 


only  upon  smoking  them,  and  will  serve  only  to  create  a 
desire  to  buy  more  cigars  at  a  later  time.  The  humidifier 
does  not  create  any  initial  desire  in  a  prospective  cus- 
tomer, especially  since  the  hmnidifier  is  hidden  from  view. 
(R.  67.)  The  evidence  further  shows  that  most  cigar 
purchases  are  made  on  the  spur  of  the  moment.    (R.  102.) 

Only  one  thing  then  can  truly  account  for  the  proven 
commercial  success  of  plaintiffs'  showcase  in  creating 
these  point-of-sale  purchases.  That  one  thing  is  the  in- 
ventive design  of  the  case. 


CONCLUSION. 
From  the  above,  it  is  clearly  demonstrated  that  defend- 
ants' two  major  points  and  the  various  side  issues  are 
without  merit. 

It  is  respectfully  submitted  that  this  Court  should  re- 
verse the  holding  below  and  hold  plaintiffs'  design  patent 
No.  Des.  168,288  to  be  valid  and  infringed  by  defendants. 

Dated,  San  Francisco,  California, 
February  1,   1960. 

Respectfully   submitted, 

Mellin,  Hanscom  &  HURSH, 
Oscar  A.  Mellin, 
Leroy  Hanscom, 
Jack  E.  Hursh, 

Attorneys  for  Appellants. 
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STATEMENT  OF  THE  CASE. 

For  convenience  we  will  adopt  plaintiff's  references 
to  the  parties.  Plaintiff  is  substantially  correct  in 
his  apprising  this  Court  of  the  background  of  the 
lawsuit.  A  few  additional  facts  and  emphasis  is  all 
that  is  intended  here. 

Defendants  Sosnick  are  in  the  wholesale  cigar  dis- 
tributing business.  They  saw  a  showcase  being  used 
by  one  of  their  customers  which  was  manufactured 
by  Rubinfeld  Showcase  Co.  of  Los  Angeles.     It  was 


one  of  the  now-labeled  '^ accused  showcases".  Defend- 
ants Sosnick  thereupon  imdertook  to  purchase  Rubin- 
feld  showcases  for  resale  to  their  customers.  Some 
sixteen  such  showcases  were  sold,  including  one  to  de- 
fendant Austruy.  Defendants  Sosnick  also  sold  the 
showcase  described  in  Exhibit  2  attached  to  a  stipula- 
tion, filed  with  the  Court,  which  had  been  manufac- 
tured and  designed  by  Rubinfeld. 

In  the  trial  below,  plaintiff  sought  to  establish  the 
validity  of  mechanical  (utility)  patent,  U.S.  No.  2,- 
735,739,  and  Cameron  Design  patent,  U.S.  No.  Des. 

168,288. 

Plaintiff  appeals  only  from  the  adverse  result  as 
to  the  Cameron  Design  Patent. 


ANALYSIS  OF  PLAINTIFF'S  ARGUMENT  ON  APPEAL. 

Plaintiff's  argument  can  be  briefly  summarized  as 
follows : 

The  plaintiff's  showcase  is  a  design  beyond  the  skill 
of  an  ordinary  designer  in  the  art  and  was  not  an- 
ticipated in  the  prior  art,  and  this  is  proven  by  the 
widespread  copying  of  the  design  and  the  commercial 
success  of  the  showcase  in  selling  cigars. 


SUMMARY  OF  DEFENDANTS'  ARGUMENT  ON  APPEAL. 

I.  Plaintiff's  showcase  was  anticipated  by  the 
prior  art  and  was  not  beyond  the  skill  of  an  ordinary 
designer  in  the  art. 


II.  Commercial  success  or  copying  of  a  design, 
even  if  shown,  will  not  supply  invention  where  inven- 
tion is  plainly  lacking. 


I.  PLAINTIFF'S  SHOWCASE  WAS  ANTICIPATED  BY  THE 
PRIOR  ART  AND  WAS  NOT  BEYOND  THE  SKILL  OF  AN 
ORDINARY  DESIGNER  IN  THE  ART. 

The  basic  legal  rules  for  Design  Patents  are  well 
known,  and  we  refer  to  them  briefly. 

A  design  patent  is  for  ornamental  appearance,  not 
for  utility  or  function.  (35  U.S.C.  171.)  However, 
"a  streamlined  and  pleasing  appearance  is  insuf- 
ficient, in  the  absence  of  invention."  Bobert  W. 
Brown  d  Co.  v.  Be  Bell,  243  F.  2d  200,  202,  113 
U.S.P.Q.  172,  173,  C.A.  9,  April  5,  1957. 

It  has  been  repeatedly  held  that  a  design  patent 
must  involve  a  high  standard  of  inventive  ingenuity. 
In  fact,  some  Courts  have  gone  so  far  as  to  say  {Brid- 
dell  V.  Alglohe,  194  F.  2d  416  at  419,  92  U.S.P.Q.  100 
at  102)  : 

''To  obtain  a  valid  design  patent  is  exceedingly 

difficult." 

In  this  circuit,  it  has  repeatedly  been  held  that 
there  must  be  a  high  standard  of  invention  to  sustain 
a  design  patent.  In  Magarian  v.  Betroit  Products 
Co.,  128  F.  2d  544,  53  U.S.P.Q.  659,  the  Circuit  Court 
of  Appeals,  Ninth  Circuit,  said: 

"It  may  readily  be  conceded,  as  appellant  con- 
tends, that  the  design  of  the  arm  is  streamlined 
and  pleasing  in  appearance ;  but  this  is  insufficient 


in  the  absence  of  invention.  Walker  on  Patents 
(Deller's  Edition),  Vol.  1,  §129,  p.  421;  A.  C. 
Gilbert  Co.  v.  Shemitz,  2  Cir.,  45  F.  2d  98,  99 
(7  USPQ  115,  116)  ;  Berlinger  v.  Busch  Jewelry 
Co.,  Inc.  2  Cir.,  48  F.  2d  812,  813  (9  USPQ  219, 
220).  There  was  no  invention  here.  The  outline 
of  the  arm  is  perhaps  a  refinement  over  prior 
structures  shown  in  the  record,  but  that  is  all 
that  can  be  said  for  it." 

For  a  more  recent  view  and  one  taken  by  our  own 
Division  of  the  District  Court,  reference  is  made  to 
the  opinion  in  Butcher  Boy  Refrigeration  Boor  Co.  v. 
Phillips  Refrigeration  Products  Co.,  144  Fed.  Supp. 
331,  110  U.S.P.Q.  517,  decided  August  14,  1956. 
There,  Judge  Roche  said,  in  holding  a  design  patent 
invalid : 

''To  entitle  an  applicant  to  a  design  patent  there 
must  be  originality  and  the  exercise  of  the  inven- 
tive faculty.  Mere  mechanical  skill,  whether  of 
the  artisan  or  of  the  artists,  is  insufficient.  Asso- 
ciated Plastic  Companies  v.  Gits  Molding  Corp., 
(1950)  182  F.  2d  1000,  86  USPQ  226.  More  is 
required  for  a  valid  design  patent  than  that  the 
design  be  new  and  pleasing  enough  to  catch  the 
trade;  it  must  be  the  product  of  invention,  by 
which  it  is  meant  that  conception  of  the  design 
must  demand  some  exceptional  talent  beyond  the 
skill  of  the  ordinary  designer.  Neufeld-Furst  & 
Co.  V.  Jay  Day  Frocks,  2  Cir.,  112  F.  2d  715,  45 
USPQ  632 ;  See  also  S.  Dresner  &  Son  v.  Doppelt, 
120  F.  2d  50,  49  USPQ  622 ;  Zangerle  &  Peterson 
Co.  V.  Venice  Furniture  &  Novelty  Mfg.  Co.,  133 
F.  2d  266,  56  USPQ  351;  Hueter  v.  Compco 
Corp.,  179  F.  2d  416,  84  USPQ  312." 


It  is  apparent  from  plaintiff's  brief,  pages  26-31, 
that  plaintiff  rests  his  entire  case  on  the  premise  that 
the  degree  of  angle  of  the  vertical  lower  front  panel 
is  the  inventive  departure  from  the  prior  art. 

Plaintiff  concedes,  and  it  is  obvious  in  any  event, 
that  the  plaintiff's  showcase  and  the  Royal  showcase, 
defendants'  Exhibit  A,  are  both  formed  of  the  same 
elements : 

a  top,  two  side  walls,  upwardly  and  rearwardly 
inclined  glass  doors,  a  lower  front  panel,  and 
shelves  visible  through  the  glass. 

The  only  apparent  difference  is  the  fact  that  the 
lower  front  panel  of  the  Royal  showcase  extends  to 
the  floor  with  a  very  slight  rearward  angle  as  com- 
pared to  the  Patriarca  showcase. 

However,  at  the  trial,  Mr.  Patriarca  himself  said 
that  the  feature  of  his  showcase  was  not  important. 

He  was  being  asked  by  his  own  counsel  whether 
or  not  the  later  showcase  being  sold  by  defendants 
with  a  backward  cut  front  panel,  was  a  substantial 
or  trivial  change  from  the  Patriarca  showcase.  (R. 
69-70.) 

'^Q.  After  those  notices  of  infringement  did 
the  defendants  Sosnick  commence  to  sell  the  cabi- 
net of  a  different  design,  that  is,  somewhat  differ- 
ent from  the  ones  that  are  before  us  here  ? 

A.  That  is  correct.  Oh,  sometime  after  three 
or  four  months  he  did — it  came  to  my  attention 
that  he  started  to  sell  a  little  different  style  of 
cabinet — exactly  the  same,  actually  it  is  exactly 
the  same  cabinet,  except  he  made  some  change 


in  the  front  panel.  He  just  cut  backwards  instead 
of  slanting  downwards. 

Mr.  Mellin.  If  the  court  please,  may  he  pro- 
duce some  models  and  show  what  the  change  con- 
sisted of? 

The  Court.    Yes,  he  may. 

The  Witness.  Actually,  instead  of  bringing  the 
cabinet  down  this  way,  he  cut  it  his  way  and  came 
down. 

Q.  (By  Mr.  Mellin.)  Is  that  the  only  change 
you  could  see?     (42) 

A.  To  the  best  of  my  knowledge  that  is  the 
only  thing. 

Q.  Can  you  mark  on  Exhibit  3  on  Figure  3 
the  change  that  was  made?  In  other  words,  cut 
out  that  little  triangular  piece  ? 

A.     That  is  right. 

Q.  In  your  opinion  was  that  a  substantial  or  a 
trivial  change? 

A.  I  would  say  that  it's  a  trivial  change.  I 
mean  it  doesn't  do  any  less  or  any  more  than  the 
other  does." 

There  appears  to  be  a  serious  question  in  plaintiff's 
own  mind  as  to  the  significance  of  the  angle  of  the 
lower  front  panel. 


Of  utmost  significance  in  this  case  was  the  failure 
of  the  Patent  Office  to  consider  all  the  prior  art,  for 
it  is  apparent  that  the  ^'distinctive  angularity"  of 
the  lower  front  panel  existed  in  prior  art  not  consid- 
ered by  the  Patent  Office. 

As  pointed  out  in  Brown  v.  De  Bell,  supra  at  page 
202: 


''The  presumption  of  prima  facie  validity  of  a 
patent  is  greatly  weakened,  if  not  destroyed,  when 
pertinent  prior  art  is  not  considered  by  the  Patent 
Oface." 

The  Patent  Office  considered  prior  art  consisting  of 
Tyler  Des.  Patent  -No.  Ill,  868  and  a  Tyler  pub- 
lication, both  showing  a  refrigerator,  and  design 
patents  to  Grochenour,  Chase  and  Pavlock  on  open 
stands  or  showcases.  See  file  wrapper  of  Cameron 
patent.  Plaintiffs'  Exhibit  No.  14,  wherein  it  is  con- 
ceded that : 

"Although  both  Gochenour  and  Chase  show  a 
rearwardly  inclined  lower  front  wall,  the  angle 
is  quite  steep,  and  does  not  have  the  very  distinc- 
tive angularity  to  the  sloping  front  shown  in  Fig. 
3  of  the  drawings." 

Particular  attention  is  called  to  the  prior  art  not 
considered  by  the  Patent  Office  which  contains  the 
same  general  configuration  as  plaintiff's  showcase  and 
in  particular  the  ''distinctive  angularity  of  the  lower 
front  panel." 

Defendants'  Exhibit  N.     Patent,  Italy,  459,257, 

September  1,  1950. 
Defendants'  Exhibit  O.     Patent,  2,575,643,  Tam- 

sen,  November  20,  1951. 
Defendants'  Exhibit  Q.     Patent,  1,162,146,  Dul- 

geroff,  November  30,  1915. 
Defendants'   Exhibit   R.     Patent,   977,318,    Bon- 

naffons,  November  29,  1910. 
Defendants'  Exhibit  S.     Patent,  543,657,  Rosen- 
berg, July  30,  1895. 
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No  descriptive  claim  need  be  made  in  a  design 
patent,  but  as  the  Court  of  Appeals  said  in  the  case 
of  D  dc  H  Electric  Co.  v.  M.  Stephens  Mfg.  Co.,  Inc., 
233  F.  2d  879: 

' '  Claims  of  a  patent  must  be  interpreted  with  ref- 
erence to  the  history  contained  in  the  file  wrapper, 
which  is  nothing  more  than  a  written  record  of 
the  preliminary  negotiations  between  the  appli- 
cant and  the  Patent  Offi.ce  for  a  patent  monopoly 
contract." 

If  the  Court  will  compare  the  Cameron  design 
patent  with  the  Palm  Liquors  cigar  showcase,  also 
called  the  Royal  showcase.  Defendants'  Exhibit  A 
(shown  also  in  photographs,  Defendants'  Exhibits  K, 
L  and  M),  striking  similarities  will  be  seen.  It  is 
incredible  that,  with  the  Palm  Liquors  showcase  be- 
fore him,  the  Patent  Examiner  would  have  allowed 
the  Cameron  patent.  The  Patent  Office  has  been 
accused  of  spawning  incredible  patents  (Oriental 
Foods,  Inc.  V.  Chun  King  Sales,  113  U.S.P.Q.  407; 
A  S  P  Case,  340  U.S.  158),  but  surely  the  Patent 
O^ce  would  not  have  spawned  the  Cameron  patent  if 
the  Examiner  had  known  of  the  Palm  Liquors  show- 
case. 

The  design  patent  forming  the  subject  of  the  pres- 
ent suit  covers  a  cigar  counter  and  it  is  within  every- 
one's knowledge  that  cigar  counters  are  very  old 
structures.  As  our  Court  of  Appeals  said  in  the  Syra- 
cuse case,  cited  above: 

"This  court  is  of  the  opinion  in  this  case,  that 
one  need  not  explore  prior  art,  that  one  look  at 
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the  bag  is  enough  to  convince  a  court  that  it  lacks 
the  elements  that  the  United  States  patent  laws 
are  intended  to  protect." 

Thus,  even  in  the  absence  of  any  prior  art,  it  is  be- 
lieved that  it  was  an  abuse  of  discretion  for  the 
Patent  Office  to  issue  a  design  patent  on  such  an 
article.  Wherein  lies  the  invention?  Counters  have 
been  long  known  and  this  one  appears  to  be  about  like 
all  the  others. 

Not  one  of  these  anticipatory  patents  was  taken  into 
consideration  by  the  Patent  Office  in  granting  thi?i 
patent.  Given  this  art  as  a  starting  point,  any  skilled 
mechanic  could  have  worked  out  plaintiff's  design 
without  the  exercise  of  inventive  ingenuity.  Certainly 
Design  Patent  168,288  is  a  disgrace  to  the  Patent 
System  and  is  typical  of  the  patents  which  have  at 
times  l)rought  discredit  on  what  should  be  a  system 
"To  Promote  the  Progress  of  Science  and  Useful 
Arts."  In  the  concurring  opinion  in  Great  Atlantic 
and  Pacific  Tea  Co.  v.  Supermarket  Equiptnent  Co., 
71  S.Ct.  127,  340  U.S.  147,  it  was  said: 

"It  is  not  enough  that  an  article  is  new  and  use- 
ful. The  Constitution  never  sanctioned  the 
patenting  of  gadgets." 

The  patent  covers  a  gadget,  well  within  the  skill 
of  one  in  the  art  and  is  clearly  not  subject  matter 
that  our  Constitution  and  Laws  contemplated  as 
patentable. 

As  a  final  point,  the  law  is  clear  that  utility  will  not 
be  considered  in  a  design  patent.    As  far  as  the  angu- 
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larity  of  the  lower  front  panel  is  concerned,  defend- 
ants' expert  Donald  Lippincott  testified  (R.  179)  : 
"(The  reason  for  the  rearwardly  inclined  front 
panel  .  .  .)  is  to  allow  the  customer  to  stand  near 
the  counter. 

Q.  Would  it  be  correct  to  say  that  the  sloping 
lower  front  wall  of  a  cigar  showcase,  such  as 
shown  in  the  Cameron  design  patent,  is  primarily 
a  utilitarian  feature  rather  than  an  ornamental 
feature  ? 
A.     I  would  think  so,  yes." 


11.  COMMERCIAL  SUCCESS  OR  COPYING  OF  A  DESIGN,  EVEN 
IF  SHOWN,  WILL  NOT  SUPPLY  INVENTION  WHERE  INVEN- 
TION IS  PLAINLY  LACKING. 

First,  one  misconception  should  be  dispelled.  Plain- 
tiff attempts  to  infer  that  defendants  designed  the 
accused  showcase  by  slavishly  copying  the  Patriarca 
case.    (P.O.B.  22-26.) 

The  fallacy  of  the  argument  is  readily  apparent 
from  the  uncontroverted  testimony  of  Marvin  Sosnick. 
(R.  162-164.) 

"Q.  Could  you  tell  us,  beginning  at  the  begin- 
ning as  far  as  (177)  you  know  it,  how  the  Melvin 
Sosnick  Company  got  into  the  business  of  selling 
cigar  showcases? 

A.  Well,  we  had  requests  from  our  retailers 
for  such  type  case  or  a  self-service  case,  I  should 
say.  I  was  visiting  with  one  of  our  retailers  and 
he  told  me  that  he  had  purchased  two  of  these 
cases  from  Rubinfeld.    Presently  the  cases  were 


11 


delivered  while  I  was  still  in  the  store.  I  liked 
the  case  and  offered  it  to  our  retailers. 

Q.  Did  you  at  any  time  request  Mr.  Stelling 
or  anyone  else  connected  with  the  Royal  Show- 
case Company  or  anybody  to  copy  a  Patriarca 
case? 

A.     No,  sir. 

Q.  Do  you  know  whether  anybody  else  con- 
nected with  Melvin  Sosnick  Company  made  any 
such  request? 

A.  I  would  be  the  only  one  who  would  make 
such  a  request. 

Q.    And  you  did  not? 

A.     I  did  not. 

Q.  At  any  time  did  you  ask  the  Rubinfeld 
Showcase  Company  to  design  a  particular  case 
for  you  ? 

A.     Never. 

Q.  There  was  a  change  that  was  made  in  the 
case  which  you  are  selling,  and  that  is  best  shown 
in  Defendants',  or  rather.  Plaintiff's  Exhibit  3, 
where  a  witness  yesterday  drew  in  in  pencil  a 
modification  change  in  the  cabinet.  Did  you  re- 
quest Rubinfeld  Showcase  Company  to  make  that 
change?    (178) 

A.  No,  I  didn't.  In  fact,  I  was  rather  sur- 
prised when  I  saw  a  shipment  come  in  that  way. 

Q.  At  the  time  the  Melvin  Sosnick  Company 
commenced  to  engage  in  the  sale  of  self-service 
cigar  showcases,  did  you  known  anything  about 
the  patents  to  Mr.  Cameron  and  Mr.  Patriarca, 
which  are  in  suit  in  this  case  ? 

A.     No,  I  didn't. 

Q.  Do  you  know  whether  anybody  else  con- 
nected with  Melvin  Sosnick  Company  knew  of 
these  patents  at  that  time? 
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A.     No,  they  didn't. 

Q.  Rubinfeld  Showcase  does  not  manufacture 
exclusively  for  Melvin  Sosnick  Company,  is  that 
correct  ? 

A.     That's  right. 

Q.  Do  you  have  any  idea  about  the  percent- 
age of  the  output  of  Rubinfeld  Showcase  Com- 
pany that  you  sell? 

A.  Well,  I  saw  Mr.  Rubinfeld  last  October 
and  at  that  time  I  believe  he  said  he  put  out  over 
a  thousand  cases. 

Q.  And  is  your  proportion  small  or  large  in 
comparison  to  that  amount  of  showcases'? 

A.     It  is  a  fraction  of  a  per  cent  of  that. 

Q.  As  far  as  you  know,  anyone  anywhere  can 
purchase  Rubinfeld  showcases  from  Rubinfeld 
Showcase  Company? 

A.     That's  right. 

Q.    Without  going  through  you? 

A.     Yes.    (179)" 


As  to  commercial  success,  the  authorities  are  clear: 
"Where  .  .  .  invention  is  painly  lacking,  commer- 
cial success  cannot  fill  the  void." 
Jimgersen  v.  Ostley  &  Barton  Co.,  335  U.S.  560 
at  567. 

But  commercial  success  should  be  considered  only 
where  the  case  is  close. 

Pointer  v.  Six  Wheel  Corp.,  172  F.  2d  153  at 

156; 
Application  of  Lange,  228  F.  2d  245  at  246. 

Plaintiff  relies  almost  exclusively  on  ''commercial 
success"  to  support  his  argument  on  appeal.    And 
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that  ''commercial  success"  is  based  entirely  on  the 
testimony  of  Marcus  Glaser.  Mr.  Glaser's  credibility 
must  therefore  be  examined. 

1.  Glaser  is  a  business  competitor  of  defend- 
ants.   (R.  84,  109,  158,  162.) 

2.  Glaser  is  the  exclusive  representative  for 
plaintiff  in  California,  Oregon,  and  Washington. 
(R.  84,  107.) 

3.  A  personal  animosity  exists  between  Glaser 
and  defendant  Melvin  Sosnick.    (R.  122.) 

Glaser's  credibility  should  also  be  examined  in  light 
of  the  strong  possibility  he  may  be  the  "real  party  in 
interest"  in  the  litigation. 

It  should  be  borne  in  mind  that  defendants  are  not 
manufacturers  or  designers,  but  mere  distributors  of 
cigars,  just  as  Glaser.  It  seems  strange,  then,  that 
they  should  be  singled  out  for  suit,  and  the  manufac- 
turer, Rubinfeld,  ignored. 

Mr.  Melvin  Sosnick  expressed  it  (R.  160-161) : 

''Q.  Have  you  asked  the  Rubinfeld  Showcase 
Company  to  give  assistance  in  this  lawsuit? 

A.    I  did. 

Q.     Did  they  refuse  to  give  assistance? 

A.  Mr.  Rubinfeld  told  me  that  he  has  been  in 
business  seven  or  eight  years,  that  he  was  in  a 
concentration  camp  for  six  years,  and  that  was — 
he  was  financially  unable  to  assist  me  in  the  ex- 
pense of  this  case  here. 

Q.  Then  is  the  financial  burden  of  defend- 
ing this  lawsuit,  is  that  being  borne  entirely  by 
the  Melvin  Sosnick  Company? 
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A.     Entirely.  .  .  . 

A.  I  believe  that  I  am  persecuted,  singled  out, 
because  we  only  sell  probably  one-tenth  of  one 
per  cent  of  the  cases  sold  by  Rubinf  eld.  I  think, 
and  can't  understand  why  two  men  would  travel 
three  thousand  miles  to  come  to  San  Francisco 
to  sue  one  individual  distributor  who  is  in  only 
one  city  and  vicinity,  when  he  can  do  it  right  in 
his  backyard.  Now,  why  it  is  done  that  way,  I 
don't  know." 

Mr.  Patriarca's  explanation  is  mystifying  (R.  84)  : 
"Q.  Could  you  explain,  Mr.  Patriarca,  since 
you  have  come  from  Providence,  Rhode  Island, 
about  three  thousand  miles  away,  you  have  come 
all  the  way  across  the  coimtry  to  sue  someone  on 
a  patent,  why  is  it  that  you  have  sued  Melvin 
Sosnick  Company,  a  cigar  wholesaler,  instead  of 
the  manufacturer  Rubinf  eld  Showcase  Company? 
(85) 

A.  I  came  about  January  15th  of  last  year  or 
thereabout.  It  (87)  might  be  a  few  days  before 
or  after.  I  came  to  San  Francisco  because  I  was 
informed  that  Sosnick  Company  was  selling  cases 
similar  to  mine.  I  came  over  here  and  I  saw 
three  installations  with  my  own  eyes.  I  was  sat- 
isfied there  was  an  exact  infringement,  at  least 
in  my  own  mind.  I  told  my  attorney  to  advise 
them.  They  first  stalled  as  long  as  they  could, 
and  then  practically  told  us  we  didn't  have  no 
patent,  no  leg  to  stand  on,  so  they  are  going  right 
ahead  and  do  what  they  want.  At  least  that  is 
the  way  I  understood  it. 

Q.  (By  the  Court.)  Do  you  have  anything  to 
say  about  why  you  have  not,  if  you  have  not,  sued 
the  Rubinf  eld  Showcase  Company? 
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A.  Well,  I  felt  that  if  we  sue  one,  and  if  I 
had  to  go  and  sue  Rubinfeld,  I  had  to  go  to  Los 
Angeles,  and  I  don't  intend  to  spend  the  rest  of 
my  days  in  court.    I  got  a  living  to  make.    (88)" 

Turning  now  to  the  "commercial  success"  itself. 
This  argument  rests  solely  on  the  premise  that  the 
design  is  such  as  to  cause  customers  to  buy  cigars. 

Apparently  the  design  is  immaterial  in  the  sale  of 
cases  as  Mr.  Patriarca  has  only  sold  4,000  cases  in  a 
market  of  2,000,000  retail  outlets.    (R.  88.) 

But  the  argument  of  plaintiff  is  totally  imsupported 
by  the  evidence. 

In  discussing  the  reason  for  the  fact  that  the  cigar 
business  is  not  an  increasing  business  in  today's  econ- 
omy, Grlaser  cited  two  things : 

'4ack  of  proper  display  in  show  cases 

and 

the  lack  of  proper  conditioning  for  cigars."  (R. 
101.) 

Glaser  was  unable  to  pinpoint  the  reasons  for  in- 
creased cigar  sales — stating  there  were  various  things 
to  consider  such  as: 

(1)  Influx  of  population  to  the  West  Coast. 

(2)  G-reater  cigar  smoking  public  in  the  West. 

(3)  Higher  wage  scale  in  the  West  means 
more  cigar  sales. 

(4)  People  in  fresh  air  smoke  more  cigars. 
"This  is  part  of  the  picture,"  he  said.    (R.  111.) 
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(5)  National  advertising  is  also  a  factor.  (R. 
110.) 

(6)  Teaching  his  customers  to  merchandise 
cigars  is  also  a  factor.    (R.  116.) 

''Fresh"  cigars  was  the  thing  most  stressed  as  being 
the  reason  for  ''commercial  success". 

As  Glaser  said  at  R.  118 : 

"fresh  cigars  is  the  thing  that  is  going  to  bring 
cigars  back  to  life." 

Finally,  Glaser  said  (R.  98)  : 

"Q.  Do  you  know  whether  or  not  the  sale  of 
the  cases  that  you  had  made  have  increased  or 
decreased  the  sale  of  cigars  in  your  area? 

A.  I  can't  say  positively  that  we  have  in- 
creased the  sale  of  cigars  in  our  area  through  the 
sale  of  cigar  cases,  but  I  would  say  our  sales 
have  increased  perceptibly  since  1953." 


CONCLUSION. 

Plaintiff's  case  was  carefully  considered  by  the 
learned  trial  judge  below.  The  trial  Court's  decision 
is  well-supported  by  the  record  and  the  law.  We  ask 
this  Court  to  affirm  that  decision. 

Dated,  San  Francisco,  California, 
January  11,  1960. 

Connolly  &  Farbstein, 
Donald  F.  Farbstein, 

Attorneys  for  Appellees. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  51656 — In  Bankruptcy 

In  the  Matter  of 

GENERAL  EQUIPMENT  CO.,  a  Co-partnership, 
Composed  of  Wallace  D.  Loe  and  John  O. 
Currency  and  WALLACE  D.  LOE  and  JOHN 
O.  CURRENCE,  Individually, 

Bankrupts. 

RECEIVER'S  PETITION  FOR  LEAVE  TO 
SELL  PERSONAL  PROPERTY  FREE 
AND  CLEAR  OF  LIENS 

Comes  now  O.  W.  Irwin  and  respectfully  repre- 
sents : 

That  he  is  the  dul}^  appointed,  qualified  and  act- 
ing Receiver  of  the  estates  and  effects  of  the  bank- 
rupts above  named. 

That  among  the  assets  of  said  estates  which  came 
into  the  possession  of  your  Petitioner,  as  such  Re- 
ceiver, are  certain  tools  and  equipment  as  set  forth 
in  that  certain  chattel  mortgage  in  favor  of  B.  H. 
Tanner,  dated  August  31,  1957. 

That  your  Petitioner  is  informed,  believes  and 
therefore  represents  that  B.  H.  Tanner  claims 
an  interest  in  or  a  lien  upon  the  above-described 
personal  property,  the  exact  nature,  extent  and/or 
validity  of  which  said  claim  is  unknown  to  your 
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Petitioner,  but  which  said  purported  claim  of  lien 
or  interest  therein  your  Petitioner  verily  believes 
and  therefore  represents  to  be  invalid  as  against 
your  Petitioner,  as  such  Receiver. 

That  by  reason  of  the  premises,  your  Petitioner 
represents  that  it  would  be  to  the  best  interests  of 
said  estates  if  the  relief  hereinafter  prayed  were, 
by  this  Court,  to  ])e  granted. 

Wherefore,  your  Petitioner  prays  for  an  Order 
authorizing  him  to  sell  the  above-described  personal 
property  of  said  estates  free  and  clear  of  any  lien, 
claim,  right  or  interest  therein  Avhatsoever  in  favor 
of  said  B.  H.  Tanner;  or  for  such  other,  further 
or  different  order  or  relief  as  to  this  Honorable 
Court  may  seem  just  in  the  premises. 

O.  W.  IRWIN, 

Receiver. 

By  /s/  DANIEL  ARONSON,  JR., 
One  of  His  Attorneys. 
Duly  Verified. 

[Endorsed]:     Filed  August  1,  1958,  Referee. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

Upon  consideration  of  the  annexed  duly  verified 
Petition  herein  filed  by  O.  W.  Irwin,  Receiver  of 
the  estates  of  the  bankrupts  above  named,  and  it 
appearing  therefrom  that  it  would  be  to  the  best 
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interests  of  said  estates  so  to  do,  and  good  cause 
appearing  therefor, 

Now,  on  the  motion  of  Messrs.  Shapro  &  Roths- 
child, attorneys  for  said  Receiver, 

It  Is  Hereby  Ordered  that  B.  H.  Tanner  do 
personally  be  and  appear  l^efore  the  Hon.  Bernard 
J.  Abbott,  Referee  in  Bankruptcy,  in  Room  A,  Civic 
Auditorium,  Market  and  San  Carlos  Streets,  at 
San  Jose,  in  said  District,  on  the  15th  day  of 
August,  1958,  at  the  hour  of  2:00  o'clock  p.m.,  then 
and  there  to  show  cause,  if  any  he  has,  why  the 
relief  prayed  for  in  said  annexed  Receiver's  Peti- 
tion for  Leave  to  Sell  Personal  Property  Free  and 
Clear  of  Liens  should  not  be  granted;  and 

It  Is  Further  Ordered  that  a  true  copy  of  this 
Order,  together  w^ith  a  true  copy  of  said  Receiver's 
Petition,  may  be  served  upon  said  respondent  at 
any  time  not  less  than  five  (5)  days  prior  to  the 
aforesaid  hearing  hereof. 

Dated  at  San  Jose,  in  said  District,  this  1st  day 
of  August,  1958. 

/s/  BERNARD  J.  ABROTT, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  August  1,  1958,  Referee. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  RECEIVER'S  PETITION 
FOR  LEAVE  TO  SELL  PERSONAL  PROP- 
ERTY FREE  AND  CLEAR  OF  LIENS 

The  duly  verified  Petition  for  Leave  to  Sell  Per- 
sonal Property  Free  and  clear  of  Liens  heretofore 
filed  herein  by  O.  W.  Irwin,  Receiver  of  the  estates 
of  the  above-named  jjankrupts,  together  with  the 
Order  to  Show  Cause  thereon  issued  herein  on  the 
1st  day  of  August,  1958,  having  regularly  come  on 
for  hearing  before  the  above-entitled  Court  on  the 
15th  day  of  August,  1958,  and  on  the  22nd  day  of  Au- 
gust, 1958,  said  Receiver  being  rejjresented  by  Messrs. 
Shapro  &  Rothschild  (Arthur  P.  Sha|)ro,  Esq.,  and 
Daniel  Aronson,  Jr.,  Esq.)  appearing,  his  attorneys, 
and  respondent,  B.  H.  Tanner,  being  personally 
present  and  represented  by  Messrs.  Twohig,  Wein- 
garten  &  Haas  (Myron  B.  Haas,  Esq.,  appearing), 
his  attorne^'^s,  and  evidence  both  oral  and  docu- 
mentary having  been  adduced  by  the  respective 
parties  upon  the  issues  involved  and  the  matter 
having  been  duly  argued  and  submitted  to  the 
Court  for  decision,  and  the  Court  being  fully  ad- 
vised in  the  premises,  Finds: 

1.  That  said  Respondent  at  the  time  of  the  com- 
mencement of  the  above-entitled  proceedings  was  the 
owner  and  holder  of  a  chattel  mortgage  upon  the 
personal  property  of  said  bankrupts  more  par- 
ticularly described  in  said  chattel  mortgage,  which 
said  chattel  mortgage  was  dated  the  31st  dav  of 
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August,  1957,  and  recorded  the  16th  day  of  Sep- 
tember, 1957,  in  the  office  of  the  County  Recorder 
of  Monterey  County,  and  which  said  Chattel  Mort- 
gage l^ears  the  notarial  acknowledgment  of  Saul 
M.  Weingarten  as  Notary  Public  in  and  for  Mon- 
terey County,  dated  the  31st  day  of  August,  1957. 

2.  That  it  appeared  from  the  testimony  of  the 
said  Respondent  and  of  said  bankrupts  that  said 
chattel  mortgage  was  not  signed  l^y  the  mortgagors 
in  the  presence  of  the  said  Notary  Public  but  was 
signed  in  the  place  of  business  of  said  bankrupts, 
delivered  by  said  bankrupts  to  said  Respondent 
mortgagee  and  by  him  delivered  to  the  said  Wein- 
garten on  the  13th  day  of  September,  1957,  and  ac- 
cording to  the  testimony  of  said  Notary  Public  was 
thereafter  and  on  said  last  mentioned  date  acknowl- 
edged by  said  mortgagors. 

3.  That  the  consideration  for  said  chattel  mort- 
gage w^as  not  delivered  to  said  mortgagee  by  said 
Saul  M.  Weingarten  until  the  said  13th  day  of 
September,  1957. 

Wheref rom,  the  Court  Concludes  : 

1.  That  there  was  no  unreasonable  delay  in  the 
recordation  of  the  said  chattel  mortgage  given  by 
said  bankrupts  as  buyers  of  General  Equipment 
Company  to  Respondent  B.  H.  Tanner  as  seller 
thereof. 

2.  That  solely  by  reason  of  the  testimony  of 
Saul   M.    Weingarten,    Notary    Public,    as    to    the 
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acknowledgment  of  said  chattel  mortgage,  said 
chattel  mortgage  was  properly  executed,  acknowl- 
edged and  recorded  and  is  a  valid  and  existing  lien 
upon  the  personal  property  as  against  the  estates 
of  the  above-named  bankrupts  (it  is  here  noted  that 
the  testimony  of  said  Notary  Public  on  the  subject 
of  the  alleged  acknowledgment  of  said  chattel  mort- 
gage was  admitted  by  the  Court  over  the  objection 
thereto  of  counsel  for  said  Receiver,  which  objec- 
tion was  made  upon  the  grounds  that  said  testimony 
would  be  incompetent,  irrelevant  and  immaterial  and 
that  the  questions  which  elicited  such  testimony  from 
said  Notary  Public  tended  to  impeach  the  testimony 
theretofore  adduced  by  Respondent  and  accepted 
1)y  the  Court  as  to  the  lack  of  acknowledgment  of 
said  chattel  mortgage  by  the  mortgagors  therein 
named),  and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  said  Receiver's  Petition  for  Leave  to  Sell  Per- 
sonal Property  Free  and  Clear  of  Liens  be,  and  it 
is  hereby  denied. 

Dated  at  San  Jose,  in  said  District,  this  3rd  day 
of  November,  1958. 

/s/  BERNARD  J.  ABROTT, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  November  3,  1958,  Referee. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW 

Comes  now  O.  W.  Irwin,  the  duly  appointed, 
qualified  and  acting  Trustee  of  the  estates  of  the 
bankrupts  above  named  and  respectfully  represents : 

1.  That  your  Petitioner  is  a  party  aggrieved  by 
the  order  denying  Receiver's  Petition  for  Leave  to 
sell  Personal  Property  free  and  clear  of  liens  here- 
tofore made  and  entered  herein  by  Honorable 
Bernard  J.  Al^rott,  Referee  in  Bankruptcy  of  the 
above-entitled  Court  on  the  3rd  day  of  November, 
1958,  a  full,  true  and  correct  copy  of  which  said 
Order  Denying  Receiver's  Petition  for  Leave  to  sell 
Personal  Property  free  and  clear  of  liens  is  an- 
nexed hereto  marked  Exhibit  "A"  specifically  re- 
ferred to  and  made  a  part  hereof. 

2.  That  the  aforesaid  Order  denying  Receiver's 
Petition  for  Leave  to  Sell  Personal  Property  free 
and  clear  of  liens  dated  the  3rd  day  of  November, 
1958,  is  erroneous  in  each  and  all  of  the  following 
particulars,  viz: 

(a)  That  the  finding  of  fact  contained  therein 
and  numbered  2  is  contrary  to  the  competent  evi- 
dence adduced  upon  the  trial  of  the  issues  joined 
between  3^our  Petitioner  and  Respondent  B.  H. 
Tanner  b}^  your  Petitioner's  Petition  for  Leave  to 
Sell  Personal  Property  free  and  clear  of  liens. 

(b)  That  the  aforesaid  finding  of  fact  is  not 
supported  by  the  competent  evidence  adduced  upon 
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the  trial  of  the  aforesaid  issues  more  particularly 
referred  to  in  Order  denying  Receiver's  Petition 
for  Leave  to  Sell  Personal  Property  free  and  clear 
of  liens. 

(c)  That  the  conclusion  of  law  made  by  said 
Referee  in  Bankruptcy  and  numbered  2  thereof  is 
contrary  to  law  in  that  it  is  not  supported  by  com- 
petent evidence  adduced  upon  the  trial  of  said  issues 
more  particularly  referred  to  in  said  Order  denying 
Receiver's  Petition  for  Leave  to  Sell  Personal 
Property  free  and  clear  of  liens. 

(d)  That  it  affirmatively  appears  from  all  of 
the  evidence  adduced  upon  the  trial  of  said  issues 
that  the  chattel  mortgage  was  not  acknowledged  ac- 
cording to  law. 

(e)  That  it  affirmatively  appears  from  all  of  the 
evidence  adduced  upon  the  trial  of  said  issues  and 
from  said  Order  denying  Receiver's  Petition  for 
Leave  to  Sell  Personal  Property  free  and  clear  of 
liens  that  said  Referee  in  Bankuptcy  based  his 
Order  solely  upon  the  testimony  of  the  Notary  Pub- 
lic as  to  the  acknowledgment  of  said  chattel  mort- 
gage, and  which  testimony  was  admitted  over  the 
proper  objection  of  your  Petitioner. 

Wherefore,  your  Petitioner  prays  that  the  afore- 
said Order  denying  Receiver's  Petition  for  Leave 
to  Sell  Personal  Property  free  and  clear  of  liens 
heretofore  made  and  entered  herein  by  said  Referee 
in  Bankruptcy  on  the  3rd  day  of  November,  1958, 
be  reviewed  by  a  Judge  of  the  above-entitled  Court 
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in  accordance  with  the  provisions  of  Section  39  (c) 
of  the  Bankruptcy  Act,  and  that  said  Order  deny- 
ing Receiver's  Petition  for  Leave  to  Sell  personal 
property  free  and  clear  of  liens  be,  by  said 
Judge,  reversed  with  instructions  to  said  Referee 
in  Bankruptcy  to  make  and  enter  herein  such 
Order  in  favor  of  your  Petitioner,  as  such  Trustee, 
of  the  estates  of  the  above-named  bankrupts,  upon 
his  said  Petition  for  leave  to  sell  personal  property 
free  and  clear  of  liens,  as  said  Judge  may,  upon 
such  revievr,  determine  to  ])e  meet  and  proper  in 
the  premises,  and  for  such  other,  further  and  addi- 
tional order  as  to  the  Court  may  seem  proper  in 
the  premises. 

O.  W.  IRWIN, 
Trustee ; 

By  /s/  DANIEL  ARONSON,  JR., 
One  of  His  Attorneys. 
Duly  Verified. 

[Endorsed] :     Filed  November  7,  1958,  Referee. 


[Title  of  District  Court  and  Cause.] 

REFEREE'S  CERTIFICATE  ON  PETITION 
FOR  REVIEW  OF  ORDER  DENYING  RE- 
CEIVER'S PETITION  FOR  LEAVE  TO 
SELL  PERSONAL  PROPERTY  FREE  AND 
CLEAR  OF  LIENS 

The  undersigned,  one  of  the  Referees  in  Bank- 
ruptcy, in  accordance  with  the  provisions  of  Section 
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39  a   (8)   of  the  Bankruptcy  Act,  hereby  certifies 
as  follows: 

I. 

Preliminary  Proceedings 

That  on  the  25th  day  of  June,  1958,  a  voluntary 
IDetition  in  bankruptcy  was  filed  with  the  above- 
entitled  Court  by  General  Equipment  Co.,  a  co- 
partnership composed  of  Wallace  D.  Loe  and  John 
O.  Currence,  and  Wallace  D.  Loe  and  John  O.  Cur- 
rence,  individually,  and  that  thereafter  said  Gen- 
eral Equipment  Co.,  a  co-partnership  composed  of 
Wallace  D.  Loe  and  John  O.  Currence,  and  Wallace 
D.  Loe  and  John  O.  Currence,  individually,  were 
duly  adjudged  bankrupt,  and  the  matter  was  re- 
ferred to  the  undersigned  Referee  to  take  such 
further  proceedings  as  might  be  required  under  the 
provisions  of  the  Bankruptcy  Act. 

That  thereafter,  and  on  the  30th  day  of  June, 
1958,  O.  W.  Irwin  of  the  City  of  Monterey,  State  of 
California,  District  aforesaid,  was  appointed  Re- 
ceiver of  the  estates  of  said  bankrupts,  and  there- 
after duly  qualified  as  such  Receiver. 


That  thereafter,  and  on  the  first  day  of  August, 
1958,  O.  W.  Irwin,  as  such  Receiver,  filed  with  the 
above-entitled  Court  his  Petition  for  Leave  to  Sell 
Personal  Property  Free  and  Clear  of  Liens,  and  on 
the  same  day,  the  undersigned  Referee  in  Bank- 
ruptcy issued  an  Order  to  Show  Cause  on  said 
Petition,  which  Order  to  Show  Cause  fixed  the  15th 


S.  H,  Tanner  13 

day  of  August,  1958,  as  the  date  for  the  hearing  of 
said  Receiver's  Petition  for  Leave  to  Sell  Personal 
Property  Free  and  Clear  of  Liens  (the  original  of 
which  Petition  for  Leave  to  Sell  Personal  Property 
Free  and  Clear  of  Liens  and  Order  to  Show 
Cause  are  forwarded  herewith  as  part  of  this 
Certificate). 

That  thereafter,  and  on  the  15th  day  of  August, 
1958,  O.  W.  Irwin  of  the  City  of  Monterey,  State  of 
California,  District  aforesaid,  was  appointed  Trus- 
tee, of  the  estates  of  said  l^ankrupts,  and  there- 
after duly  qualified  as  such  Trustee,  and  there- 
after in  all  matters  succeeded  in  the  place  and  stead 
of  said  Receiver. 

That  after  hearing  the  evidence  and  considering 
the  authorities,  the  undersigned  Referee  received  a 
proposed  form  of  Referee's  Findings  and  Order 
from  counsel  for  the  Respondent  B.  H.  Tanner 
(the  original  of  which  Findings  and  Order  is  for- 
warded herewith  as  part  of  this  Certificate) ;  and 
that  thereafter  the  undersigned  Referee  received  a 
proposed  Order  Denying  Receiver's  Petition  for 
Leave  to  Sell  Personal  Property  Free  and  Clear  of 
Liens,  and  which  Order  the  undersigned  Referee 
signed  on  the  3rd  day  of  November,  1958,  and  filed 
in  these  proceedings  (the  original  of  which  Order 
Denying  Receiver's  Petition  for  Leave  to  Sell  Per- 
sonal Property  Free  and  Clear  of  Liens  is  for- 
warded herewith  as  part  of  this  Certificate. 
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II. 

Statement  of  Facts 

The  facts  as  developed  on  the  hearings  of  said 
matter  and  as  set  forth  in  the  Reporter's  Tran- 
script of  said  hearings  (the  original  of  which  Re- 
porter's Transcript  is  forwarded  herewith  as  part 
of  this  Certificate),  are: 

In  August,  1957,  Respondent,  B.  H.  Tanner, 
entered  into  an  agreement  to  sell  the  business  known 
as  General  Equipment  Co.,  to  a  partnership  which 
was  the  predecessor  of  this  bankrupt,  and  which 
Agreement  was  reduced  to  writing  and  is  dated 
the  27th  day  of  August,  1957,  and  which  Agree- 
ment is  Respondent's  Exhibit  No.  1  in  evidence 
(the  original  of  which  Exhibit  No.  1  is  forwarded 
herewith  as  part  of  this  Certificate).  That  there- 
after said  business  was  sold  by  Tanner  to  the  bank- 
rupt and  a  chattel  mortgage  dated  the  31st  day  of 
August,  1957,  was  given  by  the  bankrupt  to  Tanner 
covering  the  personal  property  which  is  the  subject 
of  this  litigation,  and  which  mortgage  is  Trustee's 
Exhibit  No.  1  in  evidence  (the  original  of  which 
Exhibit  No.  1  is  forwarded  herewith  as  part  of  this 
Certificate).  The  $5,000  payment  called  for  in  the 
chattel  mortgage  was  delivered  to  Tanner  by  check 
on  the  13th  day  of  September,  1957,  which  check 
is  Respondent's  Exhibit  No.  2  in  evidence  (the 
original  of  which  Exhibit  No.  2  is  forwarded  here- 
with as  part  of  this  Certificate),  and  said  chattel 
mortgage  was  thereafter  and  on  September  16,  1957, 
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duly  recorded  by  said  Respondent.  The  bankrupts, 
Loe  and  Currence  testified  that  the  mortgage  was 
signed  on  the  date  that  it  bears  and  in  the  office 
of  the  attorneys  for  Respondent,  Tanner;  the  wit- 
nesses of  Respondent,  Hutchison,  and  Montgomery, 
who  were  part  of  the  partnership  who  bought  the 
business  and  executed  the  chattel  mortgage,  testi- 
fied that  the  mortgage  was  signed  by  all  four  part- 
ners at  the  place  of  business,  and  Respondent,  Tan- 
ner, also  so  testified;  and  said  Respondent's  wit- 
nesses further  testified  that  Tanner  then  took  the 
mortgage  to  the  office  of  his  attorneys,  where  Saul 
M.  Weingarten  then  placed  upon  said  mortgage  his 
notarial  acknowledgment  and  delivered  to  Tanner 
the  $5,000  check. 

The  notary,  Weingarten,  testified  that  although 
the  mortgage  bears  the  date  of  the  31st  day  of 
August,  1957,  he  executed  his  notarial  acknowledg- 
ment on  September  13,  1957,  when  said  mortgage 
w\as  brought  to  his  office  by  Respondent,  Tanner, 
and  he  further  testified  that  the  mortgagors  ac- 
knowledged their  signatures  at  that  time. 

III. 

Hearings 

At  the  times  and  places  fixed  for  the  hearing  of 
said  Receiver's  Petition  for  Leave  to  Sell  Personal 
Property  Free  and  Clear  of  Liens,  there  appeared 
])efore  the  undersigned  Arthur  P.  Shapro,  Esq.,  and 
Daniel   Aronson,    Jr.,    Esq.,   of   Shapro   &    Roths- 
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child,  San  Francisco,  California,  for  the  Trustee, 
and  Myron  B.  Haas,  Esq.,  of  Twohig,  Weingarten  & 
Schmidt,  of  Seaside,  California,  for  the  Respondent ; 
said  matter  was  heard  and  considered  by  the  un- 
dersigned upon  the  records  and  pleadings  as  herein- 
above set  forth. 

IV. 

Referee's   Findings 

1.  That  said  Respondent  at  the  time  of  the  com- 
mencement of  the  above-entitled  proceedings  was  the 
owner  and  holder  of  a  chattel  mortgage  upon  the 
personal  property  of  said  bankrupts  more  particu- 
larty  described  in  said  chattel  mortgage,  which  said 
chattel  mortgage  was  dated  the  31st  day  of  August, 
1957,  and  recorded  the  16th  day  of  September,  1957, 
in  the  office  of  the  County  Recorder  of  Monterey 
County,  and  which  said  chattel  mortgage  bears  the 
notarial  acknowledgment  of  Saul  M.  Weingarten 
as  Notary  Public  in  and  for  Monterey  County,  dated 
the  31st  day  of  August,  1957. 

2.  That  it  appeared  from  the  testimony  of  the 
said  Respondent  and  of  said  l^ankrupts  that  said 
chattel  mortgage  was  not  signed  by  the  mortgagors 
in  the  presence  of  the  said  Notary  Public,  ]3ut  was 
signed  in  the  place  of  business  of  said  bankrupts, 
delivered  by  said  bankrupts  to  said  Respondent 
mortgagee  and  by  him  delivered  to  the  said  Wein- 
garten on  the  13th  day  of  September,  1957,  and  ac- 
cording to  the  testimony  of  said  Notary  Public  was 
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thereafter   and   on   said   last   mentioned    date    ac- 
knowledged by  said  mortgagors. 

3.  That  the  consideration  for  said  chattel  mort- 
gage was  not  delivered  to  said  mortgagee  by  said 
Saul  M.  Weingarten  until  the  said  13th  day  of  Sep- 
tember, 1957. 

V. 

Statement  of  Question  Presented 

The  question  involved  between  the  parties,  which 
question  by  his  order  of  November  3,  1958,  the  un- 
dersigned Referee  answered  in  the  negative  is: 

"Is  the  chattel  mortgage  here  in  question  invalid 
by  reason  of  the  alleged  failure  of  the  Notary  Pub- 
lic to  properly   acknowledge   said   document?" 

VI. 

Petition  for  Review 

On  the  7th  da.v  of  November,  1958,  and  within  the 
time  allowed  by  law  therefor,  said  Trustee,  O.  W. 
Irwin,  filed  his  Petition  for  Review  (which  original 
Petition  for  Review  is  forwarded  herewith  as  part 
of  this  Certificate),  of  the  undersigned  Referee's 
Order  Denying  Receiver's  Petition  for  Leave  to  Sell 
Personal  Property  Free  and  Clear  of  Liens. 

VII. 

Original   Documents 

1.  Receiver's  Petition  for  Leave  to  Sell  Per- 
sonal Propert}^  Free  and  Clear  of  Liens  and  Order 
to  Show  Cause  thereon. 
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2.  Reporter's  Transcript  of  Testimony. 

3.  Referee's  Findings  and  Order. 

4.  Order  Denying  Receiver's  Petition  for  Leave 
to  Sell  Personal  Property  Free  and  Clear  of  Liens. 

5.  Respondent's  Exhibit  No.  1 — Agreement. 

6.  Trustee's  Exhibit  No.  1 — Chattel  Mortgage. 

7.  Respondent's  Exhibit  No.  2 — Check. 

8.  Respondent's  letter  memorandum  of  Septem- 
ber 2,  1958. 

9.  Trustee's  letter  memorandum  of   September 
11,   1958. 

10.  Petition  for  Re^dew. 

Dated  at  Oakland,   California,   in  said  District, 
this  8th  day  of  December,  1958. 

Respectfully  submitted, 

/s/  BERNARD  J.  ABROTT, 
Referee  in  Bankruptcy. 

[Endorsed] :     Filed  December  12,  1958,  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  Trustee  in  Bankruptcy  has  applied  for  re-      j 
view    of   the   Referee's   order    denying   Receiver's 
petition  for  leave  to  sell  personal  property  free  and     ' 
clear  of  liens.  This  motion  has   been  argued  and 
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submitted  on  briefs.  It  is  the  finding  of  this  Court 
that  the  chattel  mortgage  here  in  question  is  valid 
and  constitutes  a  proper  lien  on  the  property. 

Accordingly,  It  Is  Ordered,  that  the  petition  of 
the  Trustee  is  denied  and  the  ruling  of  the  Referee 
in  Bankruptcy  be,  and  hereby  is  affirmed. 

Dated:     March  10,  1959. 

/s/  LLOYD  H.   BURKE, 

United  States  District  Judge. 

[Endorsed]:     Filed  March  10,  1959,  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  O.  W.  Irwin,  the 
duly  appointed,  qualified  and  acting  Trustee  of  the 
estate  of  the  above-named  bankrupts,  hereby  ap- 
peals to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  Order  of  Honorable  Lloyd 
H.  Burke,  Judge  of  the  above-entitled  Court,  signed 
and  filed  herein  on  the  10th  day  of  March,  1959, 
affirming  the  Order  Denying  Receiver's  Petition 
for  Leave  to  Sell  Personal  Property  Free  and  Clear 
of  Liens,  made  by  Honorable  Bernard  J.  Abrott, 
one  of  the  Referees  in  Bankruptcy  of  the  above-en- 
titled Court  on  the  3rd  day  of  November,  1958, 
and  from  the  whole  thereof. 
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Dated  at  Burlingame,  California,  in  said  District, 
this  30th  day  of  March,  1959. 

SHAPRO  &  ROTHSCHILD,  and 
JAMES  M.  CONNERS, 

By  /s/  DANIEL  ARONSON,  JR., 

Attorneys  for  O.  W.  Irwin,  Trnstee  of  the  Estate  of 
the  Bankrupts  Above  Named. 

[Endorsed] :     Filed  March  31,  1959,  U.S.D.C. 


In  the  United  States  District  Court,  for  the  North- 
ern District  of  California,  Southern  Divi- 
sion 

No.  51656 — In  Bankruptcy 

In  the  Matter  of 
GENERAL  EQUIPMENT  COMPANY, 

Bankrupt. 

HEARING  ON  ORDER  TO  SHOW  CAUSE 

First  Meeting  of  Creditors 

Held  Before  Hon.  Mernard  J.  Abrott,  in  Room  A, 
Civic  Auditorium,  San  Jose,  California,  on 
August  15,  1958. 

Following  the  election  of  a  Trustee,  Mr.  Loe  and 
Mr.  Currence  were  sworn  as  witnesses  for  the 
Trustee,  and  testified. 
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MR.  LOE  AND  MR.  CURRENCE 

Direct  Examination 
By  Mr.  Shapro : 

Q.     You  bought  this  business,  gentlemen,  when? 

Mr.  Currence:     September  1,  1957. 

Q.     A¥hat  was  the  total  purchase  price"? 

A.     $31,000.00  some  odd  dollars. 

Q.     How  much  did  you  pay  down,  approximately  ? 

A.     $5,000.00. 

Q.  How  was  thcit  contributed — by  the  two  of 
3^ou  equally? 

A.  No — there  were  four  of  us;  it  was  $1,250.00 
each. 

The  Court:  Mr.  Loe,  you  answer  the  questions, 
unless  you  need  help  from  Mr.  Currence,  so  the 
reporter  will  know  who  is  speaking. 

Q.  (By  Mr.  Shapro) :  Mr.  Loe,  the  original 
General  Equipment  Company  was  composed  of 
yourself,  Mr.  Currence,  Mr.  Hutchison  and  Mr. 
Montgomery  ?  A.     Right. 

Q.  AVhen  did  Hutchison  and  Montgomery  with- 
draw? [1*]  A.     February,  1958. 

Q.  Were  they  paid  anything,  or  did  they  with- 
draw any  assets  at  the  time  they  withdrew  from 
the  company? 

A.  Hutchison  was  given  $900.00  cash  and  Jack 
Montgomery  $500.00,  with  a  personal  note  from 
each  of  us  for  the  balance  between  that  and  what- 
ever they  drew^  and  what  John 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record, 
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(Testimony  of  Mr.  Loe  and  Mr.  Currence.) 

Q.  What  they  owed  on  their  personal  note, 
around  $600.00^ 

A.  A  personal  note  for  about  $600.00  for  each 
one  of  them. 

Mr.  Shapro :  I  have  no  further  questions  on  gen- 
eral examination. 

The  Court:  Are  there  an}^  other  creditors  in 
court  who  desire  to  ask  other  questions  of  either 
Mr.  Loe  or  Mr.  Currence,  of  General  Equipment 
Company?  This  has  nothing  to  do  with  the  Order 
to  Show  Cause? 

Mr.  Shapro:     No. 

Mr.  Haas:  Tliis  is  based  on  the  ground  that  the 
chattel  mortgage  given  by  the  original  four  partners 
to  Mr.  Tanner,  as  I  understood  when  I  spoke  to 
Mr.  Argnson — my  understanding  was  that  it  was 
not  recorded  at  the  time  the  mortgage  bears,  I  pro- 
pose to  show,  first 

Mr.  Shapro:  Please,  Counsel,  in  view  of  the  fact 
that  your  witnesses  are  here,  I  prefer  that  you  do 
not  make  a  statement  of  what  you  propose  to  show, 
because  there  is  such  a  thing  as  leading  the  witness. 

The  Court:  The  Trustee  waives  any  defect  by 
reason  of  the  respondent  not  filing  an  answer  for 
the  partnership?  [2] 

Mr.  Shapro:  Oh  yes,  we  are  only  interested  in 
the  facts,  your  Honor.  Since  the  burden  is  mine  to 
show  that  the  mortgage  is  not  good,  Mr.  Haas,  per- 
haps we  can  dispose  of  that. 

Q.  Are  you  familiar,  Mr.  Loe,  with  the  names  of 
the  four  gentlemen  who  bought  the  business? 
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(Testimony  of  Mr.  Loe  and  Mr.  Currence.) 

A.     I  am. 

Q.  There  are  enumerated  in  the  mortgage  some 
motor  vehicles — a  Dodge,  Studebaker,  and  so  forth  ? 

A.     Yes. 

Q.  Were  the  pink  slips  to  those  motor  vehicles 
endorsed  over  to  Mr.  Tanner  at  that  time? 

A.     I  don't  know;  I  never  saw  the  pink  slips. 

Q.  (By  Mr.  Shapro)  :  Would  you  answer  the 
question  the  same  way,  Mr.  Currence? 

A.     Yes,  sir,  I  never  saw  them. 

Q.  The  mortgage  in  question  is  dated  August 
31 ;  I  show  you  a  i)hotostatic  copy  of  it ;  it  bears  the 
notarial  acknowledgment  before  Mr.  Weingarten, 
as  the  31st  of  August,  1957.  Did  you  personally — 
confining  it  to  you,  Mr.  Loe — did  you  sign  that 
mortgage  in  Mr.  Haas'  office  or  Mr.  Weingarten 's 
office  on  the  31st  of  August  % 


A 

Q 
A 

Q 

A 


In  Mr.  Weingarten 's  office 


ts' 


On  that  date? 

It  was  on  that  date. 

And  Mr.  Currence? 

Yes,  I  think  you  will  find  that  all  four  of  us 


went  in  there  at  the  same  time. 

Q.     It  was  not  on  August  31st? 

A.     I  believe  it  was. 

Q.     And  was  the  mortgage  left  there  at  that  time  ? 

A.     Yes. 

Q.     In  Weingarten 's  office? 

A.     Yes ;  we  didn't  get  a  copy  of  the  chattel  mort- 
gage for  over  a  month. 
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(Testimony  of  Mr.  Loe  and  Mr.  Currence.) 

Mr.  Shapro :  I  have  no  further  questions  of  these 
gentlemen  at  [3]  this  time. 

Cross-Examination 
By  Mr.  Haas: 

Q.  Did  you  sign  any  other  documents  in  con- 
nection with  this  sale? 

A.     Loe  signed  a  partnership  agreement. 

Q.  Didn't  you  sign  a  purchase  agreement?  I 
have  a  copy  of  it  here. 

A.  Well,  then,  I  must  have  signed  it,  if  you  have 
it  there. 

Q.  Were  there  any  of  these  documents  that  were 
not  signed  in  Mr.  Weingarten's  office? 

A.  What  documents  not  signed;  what  docu- 
ments are  you  speaking  of? 

Q.  You  stated  you  signed  a  partnership  agree- 
ment ?  A.     Yes. 

Q.  And  a  chattel  mortgage  and  an  agreement 
to  purchase  the  business?  A.     Right. 

Q.  Do  you  know  where  each  of  those  were 
signed  ?  A.     Yes. 

Q.     Where? 

A.     At  Mr.  Weingarten's  office. 

Q.     All  at  one  time? 

A.  With  four  of  us  present;  Montgomery, 
Hutchison,  Currence  and  myself. 

Q.  I  show  you  a  photostat,  Mr.  Loe,  with  the 
original  agreement  signatures,  and  ask  if  that  bears 
your  signature?  A.     Yes,  it  does. 
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(Testimony  of  Mr.  Loe  and  Mr.  Ciirrence.) 

Q.  Did  you  see  the  date  on  that  agreement  above 
your  signatures'? 

A.  27th  of  August — I  said  to  the  best  of  my 
knowledge. 

The  Court:  That  is  all  right,  don't  worry  about 
that.  Mr.  Shapro,  do  you  have  other  witnesses'? 

Mr.  Shapro:  No;  I  am  going  to  call  the  Re- 
spondent as  an  [4]  adverse  witness. 

Mr.  Haas:  I  have  some  other  witnesses  to  be 
sworn. 

The  Court:  Now,  Mr.  Haas,  who  are  your  other 
witnesses  ? 

Mr.  Haas :  I  would  like  Mr.  Tanner,  Mr.  Mont- 
gomery, and  Mr.  Hutchison,  all  to  be  sworn. 

The  Court:     AVho  tirst  ? 

Mr.  Haas:     I  will  call  Mr.  Montgomer}^ 

JACK  MONTGOMERY 

produced  as  a  witness  on  behalf  of  the  Respondent, 
was  sworn  by  the  Court,  and  testified  as  follows : 

Direct  Examination 

The  Court :     What  is  your  first  name  ? 

A.     Jack. 

The  Court :     You  may  proceed,  Mr.  Haas. 

By  Mr.  Haas: 

Q.  Mr.  Montgomery,  you  are  one  of  the  partners 
in  General  Equipment  that  purchased  the  business 
from  Mr.  Tanner  ?  A.     That 's  right. 
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(Testimony  of  Jack  Montgomery.) 

Q.  In  the  purchase  of  that  business  do  you 
recall  the  negotiations  involved?  A.     I  do. 

Q.     Do  you  recall  what  documents  were  executed  ? 

A.  Remembering  back,  we  signed  the  agreement 
in  Weingarten's  office  before  September  first,  and 
the  chattel  mortgage  was  signed  in  the  place  of  busi- 
ness— I  couldn't  tell  you  the  exact  date  but  it 
would  be  10  or  12  days  afterwards. 

Q.     After  what? 

A.     After  we  took  possession. 

Q.     Of  the   business?  A.     That  is  correct. 

Q.     Do  you  recall  why  this  delay  occurred?  [5] 

A.  The  figures  Averen't  up  to  date,  and  the  book- 
keeper who  was  taking  care  of  the  books  for  both 
ourselves  and  Mr.  Tanner  was  on  vacation,  and  w^e 
waited  for  him  to  finish  up  the  mortgage  and  the 
figures. 

Q.  How  did  the  chattel  mortgage  get  to  the 
place  of  lousiness;  do  you  recall  who  brought  it 
there  ? 

A.  I  believe  Mr.  Tanner  brought  it  down  at  that 
time. 

Q.     Who  signed  it  there,  do  you  recall  ? 

A.     All  four  of  us  signed  it  there. 

Cross-Examination 
By  Mr.  Shapro : 

Q.  Mr.  Montgomery,  what  time  of  the  day  was 
this  mortgage  signed? 

A.     That  I  couldn't  tell  you. 
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(Testimony  of  Jack  Montgomery.) 

Q.  Was  Mr.  Weingarten  at  the  place  of  busi- 
ness? A.     Not  to  my  knowledge. 

Mr.    Sliapro:     No    further    questions. 

The  Court:     And  the  next  gentlemen  you  want? 

Mr.  Haas:     Mr.  Hutchison. 

W.  D.  HUTCHISON 

produced  as  a  witness  on  behalf  of  the  Respondent, 
was  sworn  by  the  Court,  and  testified  as  follows: 

The  Court:     What  is  your  first  name? 
A.     W.  D.,  initials  only. 

Direct  Examination 
By  Mr.  Haas : 

Q.  Mr.  Hutchison,  you  are  one  of  the  partners 
that  took  over  this  General  Equipment  Company 
last  year  from  Mr.  Tanner?  A.     Yes.   [6] 

Q.  Do  you  recall  the  situation  that  led  up  to 
the  execution  of  the  document  in  connection  with  the 
purchase  of  the  business?  A.     Yes. 

Q.  Will  you  explain  it  to  the  Court  in  your  own 
words  ? 

A.  AVe  met  Mr.  Weingarten  at  his  office  about 
the  first  of  Septeml^er  and  he  drew  up  the  agree- 
ment ])etween  the  four  of  us.  As  I  recall  it  was 
several  days  later  that  the  inventory  was  brought 
down  and  the  contract  with  Tanner  was  signed  sev- 
eral days  later — I  don't  know  exactly. 

Q.  This  document  that  was  brought  down;  where 
was  it  brought? 
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(Testimon}^  of  W  .D.  Hutchison.) 

A.     To  the  office  of  General  Equipment. 

Q.  How  long  had  you  been  in  business  there  at 
that  time  %  A.     Approximately  12  days — 14. 

Q.     What  day  did  you  take  over  the  business? 

A.     First  day  of  September. 

Q.  Who  brought  the  mortgage  down  there  for 
you  to  sign? 

A.  I  am  not  sure;  either  Mr.  Tanner  brought  it 
or  I  went  up  to  his  office  and  brought  it  to  General 
Equipment. 

Q.     Did  you  sign  it  at  that  time?  A.     Yes. 

Q.     In  the  presence  of  any  other  persons? 

A.     Yes,  I  believe  all  four  of  us. 

Q.     Did  you  all  sign?  A.    Yes. 

Q.     What  happened  to  the  chattel  mortgage  then  ? 

A.  It  was  sent  back  to  Weingarten's  office,  I 
]}elieve. 

Q.  Do  you  know  who  took  it  to  Weingarten's 
office? 

A.     I  think  possibly  I  did,  or  Mr.  Tanner.  [7] 

Cross-Examination 
By  Mr.  Shapro: 

Q.  Mr.  Hutchison,  was  Mr.  Weingarten  present 
when  the  four  of  you  signed  this  chattel  mortgage 
at  the  office  of  General  Equipment  Company? 

A.     Yes,  sir,  I  believe  he  was. 

Mr.   Shapro:     That  is  all. 
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BENJAMIN   L.   TANNER 

produced  as  a  witness  on  behalf  of  the  Respondent, 
was  sworn  by  the  Court,  and  testified  as  follows : 

The  Court:     What  is  your  full  name'? 
A.     Benjamin  L.   Tanner, 

Direct  Examination 
By  Mr.  Haas: 

Q.  Mr.  Tanner,  you  were  the  seller  at  the  Gen- 
eral Equipment  Company  last  year?  A.     Yes. 

Q.  And  you  sold  to  Mr.  Loe,  Mr.  Currence,  Mr. 
Hutchison,  and  Mr.  Mongtomery  ?  A.     Yes. 

Q.  Do  you  know  what  documents  were  executed 
in  the  sale  of  that  business? 

A.  There  was  an  agreement  of  sale  and  chattel 
mortgage  and  the  note  secured  by  the  chattel  mort- 
gage— that  I  know. 

Q.  AYhen  were  all  of  these  documents — do  you 
recall  when  these  documents  were  executed  I 

A.  Well,  the  agreement  of  sale  was  signed  be- 
fore the  first  of  September  in  Mr.  Weingarten's 
office;  the  chattel  mortgage  was  not  signed  until 
the  12th  or  13th  of  September  by  myself  and  all 
the  partners — by  all  the  partners.  There  was  a 
condition  of  the  payment — of  the  down-payment — 
that  the  chattel  [8]  mortgage  be  delivered  to  Mr. 
Weingarten  before  I  could  l)e  i)aid  the  $5,000.00 
down-payment;  I  remember  very  distinctly  I  was 
trying  to  get  the  signatures  and  get  the  amount  fixed 
in  the  note  that  was  to  be  secured  by  the  chattel 
mortgage. 
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(Testimony  of  Benjamin  L.  Tanner.) 

Q.  Was  there  any  reason  for  this  delay  of  execu- 
tion ? 

A.  Yes,  we  had  to  verify  certain  accounts  re- 
ceivable and  certain  other  items  to  be  included  in 
the  amount  of  the  note  which  was  the  price  of  the 
business  less  $5,000.00,  and  we  hadn't  computed  all 
those  things.  The  bookkeeper  who  was  working  on 
them  wasn't  able,  and  it  took  us  that  long  to  get  the 
final  determination. 

Q.     Was  any  financing  necessary? 

Mr.  Shai)ro:     I  object  to  that  as  suggestive 

The  Court:     Sustained. 

Q.  What  was  the  contemplated  financing  of  the 
business  when  you  signed  the  agreement? 

Mr.  Shapro:  I  submit,  if  your  Honor  please,  it 
is  an  agreement  in  writing  and  speaks  for  itself; 
that  is  the  best  evidence. 

The   Court:     The   Court  doesn't  have  it. 

Mr.  Shapro:     There  is  another  copy. 

Q.  (B}^  Mr.  Haas) :  Referring  to  paragraph 
4,  page  2  of  that  agreement,  certain  financial  mat- 
ters were  mentioned  there:  Referring  to  the  Vet- 
erans Administration  guarantees — were  those  car- 
ried through? 

A.  No,  they  were  unsuccessful  in  getting  those 
arranged  for;  [9]  that  method  of  financing  was 
abandoned. 

Q.  Would  any  delay  in  execution  of  the  mortgage 
have  reference  to  the  infeasibility  of  financing? 

Mr.  Shapro:     I  object  to  it  as  leading  and  sug- 
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gestive.  If  Counsel  desires  to  testify,  he  may  be 

sworn. 

The  Court:     Sustained. 

Q.  AYere  there  any  other  reasons  for  the  delay 
in  execution  of  the  mortgage  other  than  working 
with  your  accountant  ? 

A.  Well,  the  details  of  financing  had  to  be  worked 
out — the  final  agreement  on  payment,  what  the 
down-payment  and  the  balance  of  the  installment 
payments  would  be. 

Q.  You  have  testified  that  you  did  not  receive 
any  payment  from  Mr.  AYeingarten  on  this  business 
until  you  had  turned  the  mortgage  over  to  him;  is 
that  right?  A.     That  is  correct,  yes. 

Q.     How  was  the  payment  made  to  you? 

A.  It  was  a  check  from  Mr.  Weingarten  for 
$5,000.00  which  I  received  on  October  13th— on 
September  13th. 

Q.  What  day  of  the  week  was  it  that  you  re- 
ceived this? 

A.  Friday.  It  was  paid  when  I  delivered  the 
mortgage  to  Mr.  Weingarten  for  recording. 

Q.     What  date  did  you  say  that  was? 

A.     September  13th. 

Q.     Friday  ? 

A.  Friday,  September  13th.  I  was  told  he  was 
going  to  attend  to  the  recording  immediately 

Mr.  Shaj^ro:  I  move  to  strike  the  answer  as 
to  what  he  was  told.  [10] 

The  Court:     So  ordered. 
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Q.  You  say  you  delivered  the  chattel  mortgage 
and  received  a  check  in  return  for  it? 

A.     That  is  correct. 

Mr.  Haas:  I  would  like  to  enter  into  evidence 
the  check 

The  Court:  First  the  Court  is  going  to  mark 
the  Agreement  as  Respondent's  No.  1. 

Mr.  Shapro:  You  are  offering  this  check  into 
evidence,  Mr.  Haas'? 

Mr.  Haas :     Yes. 

Mr.  Shai^ro:     No  objection. 

The  Court:     Respondent's  No.  2. 

Q.  (By  Mr.  Haas) :  Mr.  Tanner,  would  you 
examine  that  check  when  the  Referee  is  through 
w^ith  it  and  tell  the  Court  whether  you  recognize  it? 

A.    Yes. 

Q.     What  check  is  it;  how  do  you  recognize  it? 

A.  It  is  a  check  I  received  from  Mr.  Weingarten 
when  I  delivered  the  chattel  mortgage. 

Q.     Does  it  bear  an  endorsement  by  you? 

A.    Yes. 

Q.     When  was  this  check  given  you? 

A.     September  13th. 

Cross-Examination 
By  Mr,  Shapro: 

Q.  Mr.  Tanner,  you  said  in  the  beginning  of 
your  testimony  that  there  was  a  delay  in  the 
signing  of  the  chattel  mortgage  by  the  four  part- 
ners ?  A.    Yes. 
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Q.  Will  you  take  a  look  at  this  mortgage  and  tell 
me  where  you  signed  that  mortgage,  please  ? 

A.     I  didn't  sign  the  mortgage.  [11] 

Q.  But  you  testified  that  was  one  of  the  reasons 
there  was  a  delay — that  you  had  to  sign  it,  too? 

A.  No,  I  merely  said  I  thought  the  four  part- 
ners and  I  signed  at  the  time.  I  was  mistaken,  I 
didn't  sign  it. 

Q.  You  are  quite  sure  you  didn't  receive  this 
check  till  the  13th  of  September'? 

A.     Yes,  definitely. 

Q.  Tell  me  why  the  bank  endorsement  shows  the 
deposit  to  your  account  on  September  11th? 

A.  I  don't  think  it  was  deposited  on  Septem- 
ber 11th. 

Q.  I  ask  you  to  look  at  the  endorsement  of  the 
American  Trust  Company  that  shows  Septem- 
ber 11th? 

A.  I  don't  see  it  says  September  11th:  I  think 
that   is   September   13th. 

Mr.  Shapro:  All  right,  we  will  let  the  Judge 
decide. 

Mr.  Haas:  May  I  see  that?  (Looking  at  docu- 
ment.) 

Q.  (By  Mr.  Shapro) :  As  I  understand,  Mr. 
Tanner,  when  you  took  this  mortgage  in  it  had  been 
signed  ])y  the  four  partners  at  their  place  of  busi- 
ness ?  A.     Yes. 

Q.  Mr.  Weingarten  was  not  present  when  they 
sig-ned  it?  A.     No. 

Q.     What  date  was  it  that  you  saw  them  sign? 
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A.     I  think  it  was  the  12th  or  13th. 

Q.     12th  or  13th  of  September?  A.     Yes. 

Mr.  Shapro:  I  have  no  further  questions.  I 
would  like  to  offer  in  evidence  a  certified  copy  of  the 
chattel  mortgage. 

The  Court:     Trustee's  No.  1. 

Mr.  Haas:  Mr.  Shapro,  I  think  if  you  examine 
that  check  [12]  you  may  see  that  it  was  deposited  on 
September  13th. 

Mr.  Shapro:  All  I  can  see  is — it  was  paid  on 
the  11th  and  from  the  perforation  and  from  the 
endorsement  of  the  American  Trust  Company,  to  my 
pair  of  glasses  it  looks  like  it  is  the  11th;  it  doesn't 
look  like  the  13th  to  me. 

The  Court:     Anything  further? 
.    Mr.  Haas:     I  have  four  Affidavits;  one  of  Mr. 
Weingarten 

Mr.  Shapro:  I  object  to  any  ex  parte  affidavits; 
if  any  evidence  is  to  be  offered  I  insist  that  it  be 
here  in  the  form  of  testimony,  and  if  Mr.  Haas 
desires  a  continuance  for  that  purpose  I  will  not 
agree  to  accept  any  ex  parte  affidavits. 

The  Court :  With  the  objection  on  the  part  of  the 
Trustee  I  have  no  alternative  h\\\  to  continue  it; 
in  other  words,  he  is  certainly  entitled  to  an  op- 
portunity to  examine  the  four  witnesses  or  affiants ; 
but  as  far  as  the  Court  is  concerned  it  would  be 
without  prejudice  to  your  clients'  rights;  you  will 
be  afforded  whatever  opportunity  you  desire  to 
furnish  any  testimony.  Anything  further,  gentle- 
men? 
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Mr.  Shapro:  Nothing  further  as  far  as  the 
Trustee  is  concerned- 
Mr.  Haas:     Nothing  further. 

The  Court:  Do  you  gentlemen  desire  that  the 
matter  h^  carried  until  you  produce  this  witness? 

Mr.  Haas:  I  was  going  to  produce  him  to  sub- 
stantiate the  testimony  of  Montgomery  and  Hutchi- 
son. They  have  already  testified;  if  you  want  Mr. 
Weingarten  here [13] 

Mr.  Shapro :     Do  you  want  him  here  ? 

Mr.  Haas:  I  don't  think  he  can  be  here  for 
some  time,  and  frankly  I  don't  think  he  can  add 
anything  further,  other  than  the  fact  that  he  is  an 
attorney  and  notary  and  would  testify  to  the  same 
effect. 

Mr.  Shapro :  At  the  opening  you  stated  that  your 
onl}^  objection  to  the  mortgage  was  delay  in  re- 
cordation. On  the  basis  of  the  testimony  I  desire 
to  have  it  understood  it  is  on  the  ground  that  the 
mortgage  was  not  properly  acknowledged  as  re- 
quired by  statute,  anyway.  [14] 

San  Jose,  California,  August  22,  1958 

The  Court:  Are  you  ready  to  proceed,  gentle- 
men? 

Mr.  Haas:    Yes. 

SAUL  M.  WEINGARTEN 

produced  as  a  witness  on  behalf  of  the  Respondent, 
was  sworn  by  the  Court,  and  testified  as  follows : 

The  Court:     What  is  your  full  name? 
A.     Saul  M.  Weingarten. 
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The  Court:  Mr.  Weingarten,  where  do  you  re- 
side'? 

A,  I  reside  at  4135  Crest  Road  and  Chamis  Way, 
Pebble  Beach. 

Q.     What  is  your  occupation  or  business? 

A.     I  am  an  attorney. 

Direct  Examination 
By  Mr.  Haas: 

Q.  Referring  to  the  transfer  of  business  of  Gen- 
eral Equipment  Company  to  Mr.  Hutchison,  Mr. 
Montgomery,  Mr.  Currence  and  Loe,  the  four  pur- 
chasing parties  last  year — are  you  familiar  with  that 
transaction  ? 

A.  Yes,  I  acted  for  them,  acted  as  escrow  holder 
in  that  [1*]  transaction. 

Q.     Would  you  recall  how  the  transaction  went? 

A.  Mr.  Tanner  and  the  four  others  spoke  of  the 
possible  sale  and  tentative  terms  of  sale  were  agreed 
upon,  involving  the  payment  of  $5,000.00  down  by 
the  purchasers,  and  each  of  them  to  obtain  a  G.  I. 
guarantee  or  loan  for  most  of  the  balance.  Subse- 
quent to  this  the  purchasers  found  they  couldn't 
obtain  the  guarantee  loan,  and  I  drew  up  another 
agreement.  Mr.  Tanner  agreed  that  he  would  sell 
to  them  without  the  guarantee  loan — taking,  instead, 
a  chattel  mortgage  on  the  equipment  which  he  was 
selling.  The  agreement  was  entered  into  on  the  27th 
day  of  August,  and  on  the  31st  day  of  August  a 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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chattel    mortgage    was    drawn;    at    that   time    the 
chattel  mortgage  could  not  be  completed  because  it 
was  necessary  for  the  parties 

Mr.  Aronson:  Just  a  moment,  Mr.  Weingarten, 
the  day  you  refer  to — you  said  it  could  not  be 
completed  on  the  31st  of  August? 

A.     31st  of  August,  that  is  correct. 

Mr.  Aronson:  If  I  may  interject,  you  acknowl- 
edged the  document  which  is  in  evidence — I  don't 
have  it;  is  that  correct? 

A.     That  is  correct. 

Q.  And  the  writing  of  the  date  that  appears  on 
the  first  line;  is  that  in  your  handwriting? 

A.  It  is.  The  document  could  not  be  completed 
on  the  31st  day  of  August;  the  reason  it  couldn't 
])e  completed  is  that  the  parties  at  that  time 
agreed 

Mr,  Aronson:  I  am  going  to  object  to  any  testi- 
mony that  the  [2]  document  could  not  be  completed 
— any  testimony  that  bears  on  that,  your  Honor.  The 
document  speaks  for  itself;  it  was  made  and  ex- 
ecuted on  the  31st  day  of  August,  and  any  testimony 
given  hj  Mr.  Weingarten  would  be  by  way  of  im- 
peachment of  any  witnesses  called. 

The  Court:  Well,  Mr.  Aronson,  I  would  prefer 
that  counsel  for  the  respondent  ask  the  question, 
and  then  if  the  question  is  objectionable  you  make 
the  objection. 

Q.  (By  Mr.  Haas) :  The  document  was  not 
signed  on  the  date  it  bears? 

A.     No,  it  was  not. 
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Q.     Can  you  explain  why? 

Mr.  Aronson:  I  am  going  to  object  to  this  ques- 
tion and  others  along  this  line  for  the  reason  stated, 
and  I  ask  that  it  be  stricken. 

The  Court:     Objection  overruled. 

Q.     (By  Mr,  Haas)  :     Now,  can  you  explain  why  ? 

A.  The  parties  would  have  to  go  through  all  the 
equipment  on  their  inventory  and  agree  on  an 
amount,  which  they  did  between  the  31st  of  August 
and  the  13th  of  September.  During  that  time  I  held 
the  $5,000.00  which  had  been  paid,  in  escrow.  On  the 
13th  of  September  the  document  was  signed  as  their 
signatures  appear  here.  On  that  same  day  all  four 
parties  named — Mr.  Loe,  Mr.  Currence,  Mr.  Hutchi- 
son and  Mr.  Montgomery — came  to  my  office  for  the 
purpose  of — primarily  they  were  entering  into  a 
partnership,  and  I  drew  the  partnership  agreement 
for  them.  Also,  they  wanted  me  to  explain  to  them 
at  that  time  generally  [3]  the  differences  between 
partnerships,  corporations,  and  various  forms  of 
doing  business.  At  that  time,  on  the  13th  day  of 
AugTist,  I  took  their  acknowledgment  as  a  Notary 
Public.  Now,  the  date  that  was  written  in  that 
appears  in  my  handwritting  is  an  error,  and  it 
states  the  31st  day  of  August.  My  only  explanation 
of  that  is  that  I  believe  I  must  have  copied  this 
from  the  date  appearing  on  the  first  page  of  the 
chattel  mortgage.  I  know  that  they  signed  on  the 
13th  of  August  and  that  I  took  the  acknowledg- 
ment on  that  date. 

The  Court:     Of  August? 
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Mr.  Weingarten:     Of  September. 

The  Court:  And  when  you  said  the  13th  of 
August  before,  you  meant  the  13th  of  September? 

A.    Yes. 

The  Court:  And  you  took  the  acknowledgment 
on  that  date? 

A.  I  took  the  acknowledgment  on  that  date. 
Also,  on  that  date  I  forwarded  the  instrument  to  the 
Monterey  County  Recorder  for  recording.  I  also 
issued  a  check  on  that  date  to  Mr.  Tanner  in  the 
amount  of  $5,000.00  whicli  I  was  liolding  as  escrow 
holder. 

The  Court:  Counsel,  this  is  Respondent's  No.  2 
of  last  week — not  the  date  you  are  speaking  about. 

Q.  (By  Mr.  Haas) :  Mr.  Weingarten,  do  you 
recognize  that  ?  (Showing  the  witness  a  dociunent.) 

A.  I  do:  it  bears  my  signature  and  the  amount 
of  $5,000.00,  being  the  check  to  which  I  had  refer- 
ence. 

Q.     When  did  you  issue  that?  [4] 

A.  On  the  13th  day  of  September,  after  taking 
the  acknowledgment  and  sending  this  in  for  recorda- 
tion. I  believe  the  13th  was  Friday,  and  this  was 
recorded  on  the  next  lousiness  day,  in  the  office  of 
the  County  Recorder,  on  the  16th.  It  ])ears  time  of 
recording  as  "8:20  a.m." 

The  Court:     Is  that  all,  Counsel?  ; 

Mr.  Haas:    Yes.  ' 
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Cross-Examination 
By  Mr.  Aronson: 

Q.     Do  you  keep  a  register  of  all  documents? 

A.  I  do — a  separate  register  of  all  things  out- 
side the  office.  Things  in  the  files,  I  do  not;  that  is 
my  record  of  it. 

Q.     You  didn't  keep  a  record  of  this? 

A.     Not  as  a  Notary ;  I  have  it  in  my  own  file. 

Q.  When  was  the  mortgage  delivered  to  the 
Bankrupts ;  on  the  31st  of  August  or  on  the  13th  of 
Sei)tember  ? 

A.  Delivered  to  the  Bankrupts?  It  was  on  or 
aliout  the  31st. 

Q.     Excuse  me — delivered  to 

A.     To  Mr.  Tanner. 

Q.     By  the  Bankrupts? 

A.     That's  right;  that  was  on  the  13th. 

Q.  It  is  your  testimony  that  it  was  signed  by 
them  when?  x\.     On  the  13th. 

Q.     Who  prepared  this  document? 

A.  I  did.  It  is  my  testimony  that  they  actually 
acknowledged  it  on  the  13th.  They,  together  with 
Mr.  Tanner,  had  jointly  taken  the  inventory  of  the 
equipment  during  the  period  elapsing  between  the 
31st  of  August  and  the  13th  of  September. 

Q.  The  description  of  the  items  to  be  covered 
by  the  mortgage:  [5]  When  was  that  put  in,  Mr. 
Weingarten?  A.     May  I  see  it? 

(Counsel  hands  document  to  the  witness.) 
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Serial  or 
Qty.       Description  Model  No. 

Trailers : 

1  Metal  Rollmaster 

.    1  All  Metal  Dump  4x8' 

Trucks  (Hand  Type)  Refrig.  Dolleys: 

2  Hand  trucks — good  @  $5.50 
1  Hand  truck— old 

Tractors  &  Accessories — Misc.  Farm  Equip. 

1  Harrow  w/bar   (wood)   IDl-4365 

1  Farmall  Cub  109579 

1  2-way  Plow  for  cub  189 
1  Leveling  Blade  for  cub  189 

1  Spartan  Sprayer— Mod.  33  _ J-43722 

1  Gilson  Corporal  Garden  Tillers  @  $124.00 
Vacuum  Cleaner — Black  &  Decker 

Trucks  Being  Sold  as  of  9/1/57 
1951  Dodge  %  Ton  Express  Pickup 
1938  Dodge  Flat  Rack 

1946  Ford  2  Ton 

1947  Studebaker  34  Ton  Pickup 
1949  Ford  Panel 

1951  Chevrolet  Van 

Shop  Equipment  Being  Sold  as  of  9/1/57 

Bench  Vises,  Coils,  Condensers 

Floor  Jack 

Chain  Hoist 

Power  Grinder 

A.  C.  Welder— 1955  Birdshell,  110-220  Model  190 

Hi- Voltage  Tester— 1957 

Lawn  Mower  Sharpener  "Modern"  1956 

Back-Lapping  Machine  "Modern"  1957 

Heater — overhead  for  office  bldg.  1957 

Gas  Stove 

Store  Fixtures 

Office  Equipment  Being  Sold  as  of  9/1/57 

Cash  Register 

Clary  Adding  Machine 

Typewriter — Underwood 

Desks,  Cabinet,  Cases,  etc. 
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as  security  for  the  payment  to  the  said  mortgagee 
of  Twenty-five  Thousand,  One  Hundred  Sixty-two 
•Dollars  and  thirty-three  cents  ($25,162.33)  lawful 
money,  of  the  United  States  of  America,  with  interest 
thereon  at  the  rate  of  six  (6)  per  cent  per  annum, 
according  to  the  terms  and  conditions  of  that  cer- 
tain promissory  note  executed  and  delivered  by  the 
mortgagors  to  the  mortgagee,  of  even  date  here- 
with, and  in  the  words  and  figures  following,  to  wit: 

Principal  and  interest  shall  be  payable  in 
monthly  payments  of  $400.00  or  more  each,  on 
the  first  day  of  each  and  every  month  beginning 
on  October  1,  1957,  until  April  1,  1958,  then 
thereafter  said  payments  at  the  rate  of  $600.00 
per  month  or  more  on  the  first  day  of  each  and 
every  month  ])eginning  on  said  April  1,  1958, 
and  extending  to  October  1,  1958;  then  at  the 
rate  of  $800.00  or  more  each,  on  the  first  day  of 
each  and  every  month  beginning  on  the  said  Octo- 
])er  1,  1958,  and  continuing  until  said  principal 
sum  has  l^een  paid. 

It  is  also  agreed  that  if  the  mortgagors  fail  to 
make  any  payment  as  in  said  promissory  note  pro- 
vided, or  shall  fail  to  make  payment  of  any  other 
moneys  secured  hereby,  then  the  mortgagee  may 
take  possession  of  said  property,  using  all  necessary 
force  so  to  do,  and  ma}"  immediately  proceed  to  sell 
the  same  in  the  manner  provided  by  law,  and  from 
the  proceeds  pay  the  whole  amount  of  the  debt  or 
debts  secured  by  this  mortgage,  and  all  costs  of  sale, 
including  counsel  fees  not  exceeding  Twenty  (20) 
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per  cent  upon  the  amount  due,  paying  the  surplus 
to  the  mortgagors.  And  for  the  purpose  of  taking 
possession  of  and  selling  said  property,  the  mort- 
gagors   do    hereby    ap]3oint    the    said    mortgagee 

attorney,  irrevocable,  with  full  power 

of  substitution  and  revocation. 

This  mortgage  is  also  given  as  security  for  the  re- 
payment of  sums  that  may  be  advanced,  expendi- 
tures that  may  be  made,  or  indebtednesses  or  obli- 
gations that  may  be  incurred  subsequent  to  the  ex- 
ecution hereof,  up  to  and  including  the  sum  of 
$5,000.00. 

In  Witness  Whereof  the  said  mortgagors  have 
executed  these  presents  the  day  and  year  first  above 
written. 

Signed  and  Executed  in  the  Presence  of: 

/s/  WALLACE  DAWSON  LOE, 

/s/  JOHN  O.  CURRENCE, 

/s/  W.  D.  HUTCHISON, 

/s/  JACK  B.  MONTGOMERY. 


Book  1816,  Page  358. 
State  of  California, 
County  of  Monterey— ss. 

On  this  31st  day  of  August  in  the  year  of  our 
Lord  one  thousand,  nine  hundred  and  fifty-seven, 
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before  me,  Saul  M.  Weingarten,  a  Notary  Public  in 
and  for  the  said  County  of  Monterey,  State  of  Cali- 
fornia, residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Wallace  Dawson  Loe, 
John  O.  Currence,  W.  D.  Hutchison  and  Jack  B. 
Montgomery,  known  to  me  to  be  the  persons  de- 
scribed in  and  whose  names  are  subscribed  to  the 
within  instrument,  and  acknowledged  to  me  that 
they  executed  the  same. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  said 
County  of  Monterey  the  day  and  year  in  this  cer- 
tificate first  above  written. 

[Seal]        /s/  SAUL  M.  WEINGARTEN, 
Notary  Public  in  and  for  Said  County  of  Monterey, 
State  of  California. 

25418.  Monterey  County  Official  Records.  Re- 
corded at  request  of  Twohig,  Weingarten  & 
Schmidt,  1957,  Sep.  16,  A.M.  8,  28.  Book  1816, 
Page  355.  4.  40 

/s/  EMMETT  M.  MENAMIN, 
Recorder. 

Received  in  evidence  August  15,  1958. 
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(Testimony  of  Saul  M.  Weingarten.) 

A.  The  initial  list,  that  is,  the  list  of  items  in- 
dicating the  description,  was  put  in  between  the  31st 
of  August  and  the  13th  of  September;  the  amount 
which  is  on  the  second  page  I  have  entered  as 
$21,162.33,  was  put  in  on  the  13th;  they  had  not 
arrived  at  that  figure  until  that  time. 

Q.     When  did  they  sign  it? 

A.  I  believe  it  was  on  the  13th ;  I  know  they  ac- 
knowledged it  on  that  date. 

Q.     Where?  A.     In  my  office. 

Mr.  Aronson:     I  have  no  further  questions. 

The  Court:     Submitted? 

Mr.  Haas:  I  ^vould  like  to  call  Mr.  Tanner  for 
just  one  question. 

Mr.  Aronson:     Who? 

Mr.  Haas:     Mr.  Tamier. 

Mr.  Aronson:  I  will  object;  the  matter  was 
called  for  the  sole  purpose  of  having  Mr.  Wein- 
garten testify. 

The  Court:  What  is  the  basis  of  submission;  do 
you  gentlemen  desire  to  send  me  a  memo  or  not? 
From  what  I  know  about  it  I  think  it  is  purely  a 
question  of  fact. 

Mr.  Haas :  I  believe  on  an  Order  to  Show  Cause 
—Mr,  Aronson,  you  and  I  were  here  last  week 

The  Court:  Mr.  Aronson  was  not,  and  you  will 
admit  that  there  is  some  conflict  in  the  testimony — 
isn't  that  true? 

Mr.  Haas :     That  is  correct.  [6] 

The  Court:  I  think  you  had  better  send  me  a 
memorandum;  make  it  as  informal  as  you  want. 
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Fifteen    days    for   the    Trustee,    and   ten    for   the 
Respondent. 

[Endorsed]:     Filed  December  4,  1958,  [7]  Ref- 
eree. 


TRUSTEE'S  EXHIBIT  No.  1 
Book  1816,  Page  355  and  Page  356. 

Mortgage  of  Chattels 

This  Mortgage  made  the  thirty-first  day  of  Au- 
gust, one  thousand  nine  hundred  and  fifty-seven,  by 
Wallace  Dawson  Loe,  John  O.  Currence,  W.  D. 
Hutchison  and  Jack  B.  Montgomery,  by  occupation 
Salesmen-Mechanics,  mortgagors,  to  B.  H.  Tanner, 
by  occupation  General  Contractor,  mortgagee. 

Witnesseth:  That  the  mortgagors  mortgage  to 
the  mortgagee  all  that  certain  personal  property 
situated  and  described  as  follows,  to  vnt: 

Serial  or 
Qty.        Description  Model  No. 

1  Aerifier— "Spiker"'    4054 

1  Concrete  Finish.  Mchn.  Whitman  625665 

1  Cement  Finisher  Mall  Power  Trowel  Tr4-36..  886644 

1  Cement  Mixer  31/2  Sack  Jaeger 83221 

1  Concrete  Mixer — V4  Sack  Allen 1178909E 

2  Cement  Mixers — Gibson  @  .$112  24T-PRM 

1  Grinder-Mall    466223 

Demolition/Drilling  Equipment : 

1  Earth  Drill  w/9"  auger  549-36242 

1  12"  Auger  for  earth  drill 

1  Drilling  Tool-Demo  Elec.  Hammer  S-541  (Ext.) 

1  Hammer  Milw.  (#290  elec.)  38-4285 


^S'.  H.  Tanner 


43 


Serial  or 
Qty.       Description  Model  No. 

1  Schramm  B-80  Paving  Breaker  47E0092 

1  Schramm  Clay  Digger-Spade  48J-0308 

1  Backfiller-Tamper  BT-32  32-2322 

1  Syntron  Paving  Breaker  &  Access H56PB374191 

1  Concut  Concrete  Saw  Mchn.— 2  bids 2664395 

1  Schramm  B-60  Paving  Breaker 60-2552 

1  Vibrator-Mall  (Elec.)  EV-2514 

1  Vibrator-Mall  T  Ext 929819 

Elec.  Extension  Cords  &  Fittings 

Engineering  Equipment : 

1  Leveler-MeCord  

1  Dumpy  Level  1046-lF 

Generators/Compressors : 

1  Deleo  3  KW  (elec.)  Gen.  Wise.  Motor 1923248 

1  Schramm  105  Compressor  110542 

150'  Air  Hose  Coupling! 

1  C.P.  i/s  HP  Compr Mod.  C.P. 

1  DeVilbiss  Air  Compressor 120673 

Heater : 
1  Chinook  A-lOO  Wind  Heater  M-4516 

Mowers  (lawn  type)  : 

1  Cooper  Klipper  20"  reel 751853 

4  17"  Eclipse  Rotary  Mowers  •- 236142 

1  Lark  Eclipse 

Paint  Equipment: 
1  Decora  Spray  Paint  Outfit  (gas)  w/air  com- 
pressor     3BGK  11/2  HP 

1  Binks  spray  gun  &  access. 

Polishers,  Sanders,  Edgers,  Buffers  (Floor  Type) : 

1  Clarke  LV8-8"  Sander  905233 

1  Clarke  LV5-5"  Edger 11396 

15  Clarke  FM-12  Maintainers 

1  T  Buffer  34100 

1  Cvcle  Polisher 
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Serial  or 
Qty.       Description  Model  No. 

Pumps : 

1  Jaeger  Dewater  (Wise.  Eng.)  39805 

1  Fairbanks  Morse  51/2  Dewater 65673 

Routers : 

1  Elec.  Portable  P-C  5040 

1  Mall  Elec.  Hand  52850 

Rug  Cleaner: 
1  Rug  Scrubber,  Vacuum  Attach 4250 

Sanders  (Elec.  Hand  Type)  : 

1  Mall  #31  Belt  Sander 72380 

1  Mall  #25  Orbit  Sander 
1  Porter  Cable  Orbit  Sander 

Saws: 

1  McCulloch  Chain  30"— 2  man  1225-A 

1  Milw.  Sawzall 414 

1  Clinton  Chain  Saw  49804 

1  McCulloch  47  Auger  34272 

2  Mall  ''72"  Portable  @  $52.50 L8410-L8254 

1  Mall  Chain  (Elec.)  931657 

1  Skil  Chain  (Elec.)  606 

1  Mall  ''54"  Portable  G80351 

Scaffold  &  Plasterboard  Positioner: 
1  Scafeold— Self  Propelled 
1  Panel  Positioner-Erector 

Scythes : 

1  Jari  Sr.  36"  Power  Scythe  36642 

1  Jari  Jr.  28"  Power  Scythe  63257 

Skil  Tools: 

Drills,  Hammer,  Grinder  (Asst'd) 

Snap  Tie  Wedges: 
1360  Snap  Tie  Wedges 

Stakes : 

750  Asst'd  stakes  (30",  36",  40") 
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[Title  of  District  Court  and  Cause.) 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia do  hereby  certify  that  the  foregoing  and  ac- 
companying documents  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
case  and  that  they  constitute  the  record  on  appeal 
herein  as  designated  by  the  Attorneys  for  the  Ap- 
pellant. 

Receiver's  petition  for  leave  to  sell  personal 
property  free  and  clear  of  liens.  Order  to  show 
cause.  Order  denying  receiver's  petition  for  leave 
to  sell  personal  property  free  and  clear  of  liens. 
Petition  for  review.  Referee's  certificate  on  peti- 
tion for  review.  Order  affirming  ruling  of  the 
Referee.  Notice  of  appeal.  Designation  of  contents 
of  record.  One  volume  reporter's  transcript  Aug. 
15-22,  1958. 

In  Witness  Whereof,  I  have  hereunto  affixed  the 
seal  of  the  above-entitled  Court  this  14th  day  of 
April,  1959. 

[Seal]  C.  W.  CALBREATH, 

;  Clerk, 

By  /s/  J.  P.  WELSH, 

Deputy  Clerk. 
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[Endorsed] :  No.  16442.  United  States  Court  of 
Appeals  for  the  Mnth  Circuit.  O.  W.  Irwin,  Trus- 
tee of  the  Estate  of  General  Equipment  Co.,  a  co- 
partnership composed  of  Wallace  D.  Loe  and  John 
O.  Currence  and  Wallace  D.  Loe  and  John  O.  Cur- 
hence,  individually,  bankrupts,  Appellants,  vs.  S.  H. 
Tanner,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Di^i.sion. 

Filed:     April  14,  1959. 

Docketed:     April  24,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16442 


O.  W.  IRAVIN,  Trustee  of  the  Estate  of  General 
Equipment  Co.,  a  Co-partnership  Composed  of 
Wallace  D.  Loe  and  John  O.  Currence,  Bank- 
rupt, 

Appellant, 
vs. 

B.  H.  TANNER, 

Appellee. 

APPELLANT'S  CONCISE  STATEMENT  OF 
POINTS  URGED  ON  APPEAL 

Comes  now  O.  W.  Irwin,  Trustee,  Appellant 
herein,  in  accordance  with  Rule  19  (6)  of  the  Rules 
of  Practice  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  specifies  the  following 
as  a  concise  statement  of  the  points  on  which  he 
intends  to  rely  upon  this  appeal  from  the  Order 
made  and  entered  by  Honorable  Lloyd  H.  Burke, 
Judge  of  the  United  States  District  Court  for  the 
Northern  District  of  California  on  the  10th  day  of 
March.  1959,  more  particularly  specified  and  de- 
scribed in  the  Notice  of  Appeal  heretofore  filed 
with  the  Clerk  of  said  District  Court  on  the  31st 
..day  of  March.  1959,  as  follows: 

1.     That  said  Order  was  not  sup])orted  by  the 
evidence  and  is  contrary  to  the  law  in  that : 
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a.  The  finding  of  fact  contained  in  the  Referee's 
Order  Denying  Receiver's  Petition  for  Leave  to 
Sell  Personal  Property  Free  and  Clear  of  Liens 
dated  November  3,  1958,  and  numbered  2  (and 
which  was,  by  said  Order  of  said  District  Judge, 
approved  and  confirmed),  is  contrary  to  the  compe- 
tent evidence  adduced  upon  the  trial  of  the  issues 
joined  between  Appellant  and  Appellee  by  said 
Receiver's  Petition  for  Leave  to  Sell  Personal 
Property  Free  and  Clear  of  Liens. 

b.  The  aforesaid  finding  of  fact  is  not  sup- 
ported by  the  competent  evidence  adduced  upon  the 
trial  of  the  aforesaid  issues  more  particularly  re- 
ferred to  in  said  Referee's  Order. 

c.  The  conclusion  of  law  made  by  said  Referee 
in  Bankruptcy  and  numbered  2  thereof  is  contrary 
to  law  in  that  it  is  not  supported  by  competent  evi- 
dence adduced  upon  the  trial  of  said  issues  more 
particularly  referred  to  in  said  Referee's  Order. 

d.  That  it  affirmatively  appears  from  all  of  the 
evidence  adduced  upon  the  trial  of  said  issues  that 
the  chattel  mortgage  was  not  acknowledged  accord- 
ing to  law. 

e.  That  it  affirmatively  appears  from  all  of  the 
evidence  adduced  upon  the  trial  of  said  issues  and 
from  said  Referee's  Order,  that  said  Referee  in 
Bankruptcy  based  his  Order  solely  upon  the  testi- 
mony of  the  Notary  Public  as  to  the  acknowledg- 
ment of  said  chattel  mortgage,  and  which  testimony 
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was  admitted  over  the  proper  objection  of  Appel- 
lant, as  such  Receiver. 

Dated  May  4,  1959. 

SHAPRO  &  ROTHSCHILD 
AND  JAMES  M.  CONNERS, 

By  /s/  DANIEL  ARONSON,  JR., 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  May  5,  1959,  U.S.C.A. 
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No.  16,442 

INTHE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


O.  W.  Irwin,  Trustee  of  the  Estate  of 
General  Equipment  Co.,  a  copart- 
nership composed  of  Wallace  D.  Loe 
and  John  0.  Currence,  Bankrupt, 

Appellant, 

vs. 

B.  H.  Tanner, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  JURISDICTION. 

The  Referee  in  Bankruptcy  on  November  3,  1958, 
made  and  entered  his  Order  Denying  Receiver's  Peti- 
tion for  Leave  to  Sell  Personal  Property  Free  and 
Clear  of  Liens  (T.  R.  p.  6),  which  Order  was  made 
in  proceedings  pending  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  en- 
titled "In  the  Matter  of  General  Equipment  Co.,  a 
copartnership  composed  of  Wallace  D.  Loe  and  John 
O.  Currence,  Bankrupt",  and  numbered  51656  in  the 
records  and  files  of  said  Court. 


Appellant's  petition  to  have  tlie  Order  reviewed  by 
the  District  Court  was  filed  on  November  7,  1958 
(T.  R.  p.  9).  The  Petition  was  timely  (11  U.  S.  C.  A., 
67c).  The  District  Court  had  jurisdiction  to  review 
the  Order  (11  U.  S.  C.  A.,  67c).  In  an  Order  made 
and  entered  on  March  10,  1959,  the  District  Court 
affirmed  the  Order  of  the  Referee  (T.  R.  p.  18).  No- 
tice of  appeal  therefrom  to  this  Court  was  filed  March 
31,  1959  (T.  R.  p.  18).  The  appeal  was  timely  (11 
U.  S.  C.  A.,  48).  The  jurisdiction  of  the  Court  to 
review  the  Order  of  the  District  Court  is  sustained 
by  11  U.  S.  C.  A.,  47. 


STATEMENT  OF  QUESTIONS  PRESENTED. 
The  questions  before  the  Court  are: 

1.  Was  the  chattel  mortgage,  which  is  the  basis 
of  Appellee's  secured  claim,  properly  acknowledged 
as  required  by  the  laws  of  the  State  of  California? 

2.  Was  the  testimony  of  the  notary  public  im- 
properly admitted  over  Appellant's  objection? 


SPECIFICATIONS  OF  ERROR. 

The  Appellant's  Concise  Statement  of  Points  Urged 
on  Appeal  filed  herein  (T.  R.  p.  51)  gives  in  detail 
the  points  relied  upon  by  Appellant.  They  are  as 
follows : 

1.  That  said  Order  was  not  supported  by  the  evi- 
dence and  is  contrary  to  the  law  in  that: 
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a.  The  finding  of  fact  contained  in  the  Referee's 
Order  Denying  Receiver's  Petition  for  Leave  to  Sell 
Personal  Property  Free  and  Clear  of  Liens  dated 
November  3,  1958,  and  numbered  2  (and  which  was, 
by  said  Order  of  said  District  Judge,  approved  and 
confirmed),  is  contrary  to  the  competent  evidence  ad- 
duced upon  the  trial  of  the  issues  joined  between  Ap- 
pellant and  Appellee  by  said  Receiver's  Petition  for 
Leave  to  Sell  Personal  Property  Free  and  Clear  of 
Liens. 

b.  The  aforesaid  finding  of  fact  is  not  supported 
by  the  competent  evidence  adduced  upon  the  trial  of 
the  aforesaid  issues  more  particularly  referred  to  in 
said  Referee's  Order. 

c.  The  conclusion  of  law  made  by  said  Referee  in 
Bankruptcy  and  numbered  2  thereof  is  contrary  to 
law  in  that  it  is  not  supported  by  competent  evidence 
adduced  upon  the  trial  of  said  issues  more  particu- 
larly referred  to  in  said  Referee's  Order. 

d.  That  it  affirmatively  appears  from  all  of  the 
evidence  adduced  upon  the  trial  of  said  issues  that 
the  chattel  mortgage  was  not  acknowledged  accord- 
ing to  law. 

e.  That  it  affirmatively  appears  from  all  of  the 
evidence  adduced  upon  the  trial  of  said  issues  and 
from  said  Referee's  Order,  that  said  Referee  in  Bank- 
ruptcy based  his  Order  solely  upon  the  testimony  of 
the  Notary  Public  as  to  the  acknowledgment  of  said 
chattel  mortgage,  and  which  testimony  was  admitted 
over  the  proper  objection  of  Appellant. 


STATEMENT  OF  FACTS. 

On  June  25,  1958,  a  volimtaiy  petition  in  bank- 
ruptcy was  filed  by  General  Equipment  Co.,  a  co- 
partnership composed  of  Wallace  D.  Loe  and  John 
O.  Currence,  and  Wallace  D.  Loe  and  John  O.  Cur- 
rence,  individually,  in  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  and  thereafter  and  on  the  same 
day  it  was  duly  adjudged  a  bankrupt  by  said  Court. 
On  Au^ist  1,  1958,  0.  W.  Irwin,  Appellant  herein, 
the  duly  qualified  and  acting  Receiver  of  the  estate 
of  said  bankrupt,  filed  with  the  said  District  Court, 
his  Petition  for  Leave  to  Sell  Personal  Property 
Free  and  Clear  of  Liens  (T.  R.  pp.  3-4)  and  on 
the  same  date  the  Referee  in  Bankruptcy  issued  an 
Order  to  Show  Cause  thereon  (T.  R.  pp.  4-5).  There- 
after, after  hearings  held  on  said  Petition  and  Order 
to  Show  Cause  on  August  15  and  August  22,  1958, 
the  Referee  made  and  entered  (on  November  3,  1958) 
his  Order  Denying  Receiver's  Petition  for  Leave  to 
Sell  Personal  Property  Free  and  Clear  of  Liens  (T. 
R.  pp.  6-8)  and  thereafter  Appellant  timely  filed 
with  the  Referee  his  Petition  for  Re^^ew  of  said 
Order  (T.  R.  pp.  9-11),  and  thereafter  a  hearing  was 
held  on  said  Petition  for  Review  before  Honorable 
Lloyd  H.  Burke,  Judge  of  said  United  States  Dis- 
trict Court,  and  thereafter  and  on  March  10,  1959, 
Judge  Burke  made  and  entered  his  Order  (T.  R.  pp. 
18-19)  here  appealed  from.  Notice  of  Appeal  was 
filed  with  said  District  Court  on  March  31,  1959  (T. 
R.  pp.  19-20). 


In  August,  1957,  Appellee,  B.  H.  Tanner,  entered 
into  an  agreement  to  sell  the  business  known  as  Gen- 
eral Equipment  Co.,  to  a  partnership  which  was  the 
predecessor  of  this  bankrupt,  and  which  Agreement 
was  reduced  to  writing  and  is  dated  the  27th  day  of 
August,  1957.  Thereafter  said  business  was  sold  by 
Tanner  to  the  bankrupt  and  a  chattel  mortgage  dated 
the  31st  day  of  August,  1957,  was  given  by  the  bank- 
rupt to  Tanner  covering  the  personal  property  which 
is  the  subject  of  this  litigation,  and  which  mortgage 
is  Trustee's  Exhibit  No.  1  in  evidence  (T.R.  pp.  42- 
48).  The  $5,000.00  payment  called  for  in  the  chattel 
mortgage  was  delivered  to  Tanner  by  check  on  the 
13th  day  of  September,  1957,  and  said  chattel  mort- 
gage was  thereafter  and  on  September  16,  1957,  re- 
corded by  said  Appellee.  The  witnesses  for  Appellee, 
Hutchison  (T.  R.  pp.  27-28)  and  Montgomery  (T.  R. 
pp.  26-27)  who  were  members  of  the  partnership  who 
bought  the  business  and  executed  the  chattel  mort- 
gage, testified  that  the  mortgage  was  signed  by  all 
four  partners  at  the  bankrupt's  place  of  business  and 
Appellee  Tanner,  also  so  testified  (T.  R.  p.  33) ;  and 
said  Appellee's  witnesses  further  testified  that  Tanner 
then  took  the  mortgage  to  the  office  of  his  attorneys, 
where  Saul  M.  Weingarten  then  placed  upon  said 
mortgage  his  notarial  acknowledgment  and  delivered 
to  Tanner  the  $5,000.00  check. 

The  notary,  Weingarten,  testified  that  although  the 
mortgage  and  the  acknowledgment  bear  the  date  31st 
day  of  August,  1957,  he  executed  his  notarial  acknowl- 
edgment on  September  13,  1957,  when  said  mortgage 
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was  brought  to  his  office  by  Appellee,  Tanner,  and  he 
further  testified  that  the  mortgagors  acknowledged 
their  signatures  at  that  time   (T.  R.  pp.  37-39). 

The  testimony  of  the  Notary  Public  was  admitted 
over  the  objection  of  Appellant  Trustee  (T.  R.  pp. 
37-38)  on  the  groimd  that  the  testimony  of  said  wit- 
ness would  tend  to  impeach  the  other  witnesses  previ- 
ously called  by  Appellee. 

"(Testimony  of  Saul  M.  Weingarten.)  .  .  . 


A.  It  is.  The  document  could  not  l)e  completed 
on  the  31st  day  of  August;  the  reason  it  couldn't 
be  completed  is  that  the  parties  at  that  time 
agreed — 

Mr.  Aronson:  I  am  going  to  object  to  any  testi- 
mony that  the  [2]  document  could  not  be  com- 
pleted— any  testimony  that  bears  on  that,  your 
Honor.  The  document  speaks  for  itself;  it  was 
made  and  executed  on  the  31st  day  of  August,  and 
any  testimony  given  by  Mr.  Weingarten  tvoiild 
he  by  way  of  impeachment  of  any  witnesses 
called. 

The  Court:  Well,  Mr.  Aronson,  I  would  prefer 
that  counsel  for  the  respondent  ask  the  question, 
and  then  if  the  question  is  objectionable  you 
make  the  objection. 

Q.     (By    Mr.    Haas) :    The    document    was    not 
signed  on  the  date  it  bears'? 
A.     No,  it  was  not. 
Q.     Can  you  explain  why? 

Mr.  Aronson:     /  am  going  to  object  to  this  ques- 
tion and  others  along  this  line  for  the  reason 
stated,  and  I  ask  that  it  be  stricken. 
The  Court:     Objection  overruled.''  (Italics  ours.) 


ARGUMENT. 

I.     THE  CHATTEL  MORTGAGE  IS  VOID  AS  TO  CREDITORS  BY 
THE  FAILURE  TO  PROPERLY  ACKNOWLEDGE  SAME. 

It  was  the  testimony  of  the  witnesses  for  the  Ap- 
pellee Tanner,  that  the  chattel  mortgage  here  in  ques- 
tion was  signed  by  the  four  partners,  Jack  Montgom- 
ery, W.  D.  Hutchison,  Wallace  D.  Loe  and  John  O. 
Currence,  at  the  bankrupt's  place  of  business,  and 
that  it  was  thereafter  taken  by  Appellee  Tanner  to  the 
office  of  the  notary  where  he  (the  notary)  then  affixed 
his  seal.  The  pertinent  testimony  on  direct  examina- 
tion of  Jack  Montgomery  on  this  question  is  as  fol- 
lows: 

''.  .  .  and  the  chattel  mortgage  was  signed  in  the 
place  of  business  .  .  . 

Q.  How  did  the  chattel  mortgage  get  to  the 
place  of  business;  do  you  recall  who  brought  it 
there  ? 

A.  I  believe  Mr.  Tanner  brought  it  down  at 
that  time. 

Q.    Who  signed  it  there,  do  you  recall? 

A.  All  four  of  us  signed  it  there."  T.  R.  p. 
26.) 

and  then  on  cross-examination  as  follows : 

"Q.    Was  Mr.  Weingarten  at  the  place  of  busi- 
ness? 
A.     Not  to  my  knowledge."  (T.  R.  p.  27.) 

The  witness  Hutchison  testified  on  direct  examina- 
tion that : 

^'Q.  This  document  that  was  brought  down; 
where  was  it  brought  ? 

A.  To  the  office  of  General  Equipment."  (T. 
R.  pp.  27-28.) 
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'^Q.  What  happened  to  the  chattel  mortgage 
then? 

A.  It  was  sent  back  to  Weingarten's  office,  I 
believe. 

Q.  Do  you  know  who  took  it  to  Weingarten's 
office? 

A.  I  think  possibly  I  did,  or  Mr.  Tanner." 
T.  R.  p.  28.) 

Appellee  Tanner  when  called  by  his  attorney  to 
testify,  was  not  asked  on  direct  examination  as  to  the 
place  that  the  mortgage  was  signed  or  who  was  present 
at  this  time  of  signing,  but  on  cross-examination  Mr. 
Tanner  testified  as  follows: 

''Q.    As  I  understand  Mr.   Tanner,   when  you 

took  this  mortgage  in  it  had  been  signed  by  the 

four  partners  at  their  place  of  business? 

A.    Yes. 

Q.    Mr.  Weingarten  was  not  present  when  they 

signed  it? 

A.     No."  (T.  R.  p.  33.) 

Fi'om  the  testimony  above  set  forth,  it  is  clear  that 
the  signatures  of  the  mortgagors  were  placed  on  the 
document  at  the  place  of  business,  and  that  they  did 
not  appear  before  the  notary  public  for  the  purpose 
of  having  their  signatures  aclaiowledged,  and  thus 
the  acknowledgment  is  defective  and  not  entitled  to 
be  recorded  (Government  Code  Section  27287)^  and 


^Government  Code  Section  27287:  Unless  it  belongs  to  the  class 
provided  for  in  either  Sections  27282  to  27286,  inclusive,  or  Sec- 
tions 1202  or  1203,  of  the  Civil  Code,  or  is  a  fictitious  mortgage  or 
deed  of  trust  as  provided  in  Section  2952  of  the  Civil  Code,  before 
an  instrmnent  can  he  recorded  its  execution  shall  he  acknowledged 
by  the  person  executing  it,  or  if  executed  by  a  corporation,  by  its 


the  Appellate  Courts  of  the  State  of  California  have 
held  that  such  a  chattel  mortgage  is  invalid  as  to 
creditors,  Rolando  v.  Everett,  72  Cal.  App.  2d  629, 
165  Pac.  2d  33. 

Section  1188  of  the  California  Civil  Code  provides : 
''An  officer  taking  the  acknowledgment  of  an  in- 
striunent  must  endorse  thereon  or  attach  thereto 
a  certificate  substantially  in  the  forms  hereinafter 
prescribed." 

and  Section  1189  sets  forth,  inter  alia,  the  general 
form  of  acknowledgment  as  follows: 

"The  certificate  of  acknowledgement,  unless  it  is 
otherwise  in  this  article  provided,  must  be  sub- 
stantially in  the  following  form: 

"State  of  ,1 

^ss. 
Coimty  of J 

"On  this  day  of  in  the  year  

before  me  (here  insert  name  and  quality  of  the 

officer),  personally  appeared ,  known 

to  me  (or  proved  to  me  on  the  oath  of ) 

to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument,  and  acknowledged  to  me  that 
he  (or  she  or  they)  executed  the  same."  (Italics 
ours.) 

California  Civil  Code,  Section  2957  provides,  inter 
alia: 

"A  mortgage  of  personal  property  or  crops  is 
void  as  against  creditors  of  the  mortgagor  and 

president  or  secretary  or  other  person  executing  it  on  behalf  of 
the  corporation,  or  proved  by  a  subscribing  witness  or  as  pro- 
vided in  Sections  1198  and  1199  of  the  Civil  Code,  and  the  ac- 
knowledgment or  proof  certified  as  prescribed  by  law  (italics 
ours). 
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subsequent  purchasers  and  encumbrances  of  the 
property  in  good  faith  and  for  value,  unless :  1.  it 
is  acknowledged,  or  proved  and  certified  in  like 
manner  as  grants  of  real  property." 

The  term  "creditors  of  the  mortgagor"  as  to  whom 
a  defectively  acknowledged  mortgage  is  void  includes 
those  existing  prior  to  the  execution  of  the  mortgage 
as  well  as  those  whose  claims  are  subsequent.  Noyes 
V.  Bank  of  Italy,  206  Cal.  266,  274  Pac.  68.  In  Ro- 
lando V.  Everett,  supra,  the  Court  held  that  a  chattel 
mortgage  which  was  improperly  acknowledged  was 
invalid  as  to  creditors,  notwithstanding  that  the  mort- 
gage had  been  recorded,  holding  that  it  did  not  con- 
stitute notice  to  creditors.  On  this  point  see  also  1  Cal. 
Jur.  2d,  Acknowledgments,  Section  5,  Page  463,  and 
the  cases  therein  cited. 

In  Hopper  v.  Keys,  152  Cal.  493,  92  Pac.  1017,  the 
Court  held  that  since  the  authority  for  the  creation  of 
chattel  mortgages  derives  its  force  from  statutory  pro- 
visions that  the  rights  accruing  under  such  mort- 
gages can  be  protected  and  preserved  only  by  fully 
meeting  the  requirements  of  the  statute  and  strictly 
observing  its  provisions,  which  view  was  af&rmed  by 
Kahriman  v.  Jones,  203  Cal.  254,  263  Pac.  537.  In 
Biirck  V.  Buclien,  46  Cal.  App.  2d  741,  116  Pac.  2d 
958  at  961,  the  Court  held  that  when  taking  an  ac- 
knowledgment "the  officer  should  require  the  acknowl- 
edging party  to  appear  in  person  before  him,  as  he  is 
required  to  certify  that  such  party  *  personally  ap- 
peared'. ..."  That  an  acknowledgment  taken  by  an 
officer  out  of  the  presence  of  the  grantors  is  irregu- 
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lar,  see  WilUston  v.  Yuba  City,  1  Cal.  App.  2d  166, 
36  Pac.  2d  445. 

As  a  general  rule,  it  is  possible  to  show  that  por- 
tions of  an  acknowledgment  are  in  error,  the  usual 
case  being  where  one  attempts  to  show  that  his  pur- 
ported signature  is  a  forgery.  Here  the  Court  will 
note  that  the  chattel  mortgage,  which  is  Trustee's  Ex- 
hibit No.  1  (T.R.  p.  42)  was  dated,  and  the  acknowl- 
edgment also,  bears  the  date  of  August  31,  1957,  but 
that  it  was  the  testimony  that  it  was  not  actually 
signed  until  September  13,  1957. 

In  Bell  V.  Sage,  60  Cal.  App.  149,  212  Pac.  404 
(1922),  there  were  two  chattel  mortgagors,  but  only 
one  of  them  acknowledged  the  execution.  The  mort- 
gage was  recorded,  but  the  District  Court  of  Ajopeal 
held  the  recordation  to  be  of  no  effect  because  of  only 
one  acknowledgment 

''When  the  terms  of  the  statute  are  complied 
with  the  record  becomes  conclusive  notice,  often 
contrary  to  the  fact.  When  a  mortgagee  claims 
the  benefit  of  such  conclusive  presumption  which 
the  law  creates  in  his  behalf,  it  is  not  unreason- 
able to  hold  him  to  a  substantial  compliance  with 
the  law  which  he  invokes."  60  Cal.  App.  149,  153. 

Cited  with  approval  in  Weatherbee  v.  Sinn,  76  Cal. 
App.  98,  238  Pac.  134,  136. 

From  the  foregoing  testimony  of  Appellee  and  his 
own  witnesses,  it  appears  that  the  Referee  was  com- 
pletely correct  in  finding  in  his  Order  (T.  R.  pp.  7-8) 
that  without  the  testimony  of  the  notary  public  the 
mortgage  would  be  invalid  as  against  the   Trustee 
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by  reason  of  the  failure  to  have  a  proper  and  legal 
acknowledgment  of  the  document. 


11.    THE  TESTIMONY  OF  THE  NOTARY  PUBLIC  WAS  IMPROP- 
ERLY ADIVUTTED  OVER  APPELLANT'S  OBJECTION. 

The  testimony  of  Appellee  Tanner  and  his  wit- 
nesses, Montgomery  and  Hutchison,  supra,  clearly 
shows  that  the  chattel  mortgage  was  signed  at  the 
place  of  business  and  was  thereafter  taken  by  Tanner 
to  the  office  of  the  notary,  and  that  the  mortgagors 
were  not  present  at  the  time  that  the  notary  signed 
the  chattel  mortgage  and  affixed  his  seal.  At  the  sub- 
sequent hearing  on  August  22,  1958,  when  the  notary 
public  was  called  as  a  witness  for  Appellee,  Appellant 
objected  to  the  taking  of  certain  testimony  from  the 
notary  on  the  groimd  that  it  would  serve  only  to  im- 
peach the  witnesses  previously  called  by  Apj)ellee 
(T.  R.  p.  37).  This  objection  was  overruled  (T.  R.  p. 
38). 

The  general  rule  as  to  the  impeaclmient  of  a  party's 
own  witness  is  as  stated  in  3  Jones  on  Evidence,  Civil 
Cases,  4th  Ed.,  Sec.  853,  page  1580,  as  follows: 

''According  to  the  established  rule  of  the  com- 
mon law,  a  party  may  not  give  general  evidence 
that  his  own  witness  is  imworthy  of  belief.  This 
conclusion  is  based  on  the  theory  that  a  person 
who  produces  a  witness  vouches  for  him  as  being 
worthy  of  credit,  and  that  a  direct  attack  upon 
the  veracity  of  the  witness  'would  enable  the 
party  to  destroy  the  witness,  if  he  spoke  against 
him,  and  to  make  him  a  good  witness,  if  he  spoke 


for  him,  with  the  means  in  his  hands  of  destroying 
his  credit,  if  he  spoke  against  him'." 

See  27  Cat.  Jur.  Witnesses,  Sec.  148,  page  174,  and 
the  cases  therein  cited,  wherein  it  is  stated: 

''In  addition  to  the  requirement  that  a  witness 
give  material  testimony,  in  order  that  a  party 
producing  a  witness  may  impeach  him  by  proof 
of  inconsistent  statements,  it  must  appear  that 
such  party  has  been  misled  and  taken  by  surprise. 
Furthermore,  such  surprise  must  be  substantial, 
and  foimded  upon  an  honest  belief  that  the  wit- 
ness' testimony  would  be  different  from  that 
given.  Clearly,  a  party  may  not  be  said  to  be 
surprised  by  the  testimony  of  a  witness  which 
accords  with  a  deposition  previously  taken;  a 
party  may  not  impeach  his  witness  by  evidence 
of  his  declarations  contrary  to  a  stipulation  as 
to  the  testimony  of  such  witness;  nor  is  it  per- 
missible to  call  a  witness  solely  for  the  purpose 
of  impeaching  him."   (Italics  ours.) 

Here  it  is  quite  plain  that  counsel  for  the  Appellee 
was  neither  misled  nor  taken  by  surprise  so  he  could 
not  qualify  for  the  exception  to  the  rule  on  impeach- 
ing one's  own  witness  and  the  testimony  of  the  Notary 
Pul^lic  must  obviously  be  only  for  the  purpose  of 
impeaching  the  prior  witnesses. 

We  here  call  to  the  Court's  attention  the  fact  that 
the  Referee  based  his  decision  solely  upon  the  testi- 
mony of  the  Notary  Public  and  that  if  Appellant's 
objection  to  the  testimony  of  the  Notary  Public  was 
properly  made  and  should  have  been  sustained  that 
he  would  have  found  to  the  contraiy,  and  we  specifi- 
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cally  refer  the  Court  to   Conclusion  No.  2   of  said 
Referee's  Order,  which  states  as  follows: 

''Wherefrom  the  Court  Concludes:  .  .  . 

''2.  That  solely  by  reason  of  the  testimony  of 
Saul  M.  Weingarten,  Notary  Public,  as  to  the 
acknowledgment  of  said  chattel  mortgage,  said 
chattel  mortgage  was  properly  executed,  acknowl- 
edged and  recorded  and  is  a  valid  and  existing 
lien  upon  the  personal  property  as  against  the 
estates  of  the  above-named  bankrupts  (it  is  here 
noted  that  the  testimony  of  said  Notary  Public 
on  the  subject  of  the  alleged  acknowledg-ment  of 
said  chattel  mortgage  was  admitted  hy  the  Court 
over  the  objection  thereto  of  counsel  for  said 
Receiver,  which  objection  was  made  upon  the 
grounds  that  said  testimony  would  be  incompe- 
tent, irrelevant  and  immaterial  and  that  the 
questions  which  elicited  such  testimony  from  said 
Notary  Public  tended  to  impeach  the  testimony 
theretofore  adduced  by  Respondent  and  accepted 
by  the  Court  as  to  the  lack  of  acknowledgment  of 
said  chattel  mortgage  by  the  mortgagors  therein 
named),  and  good  cause  appearing  therefor,  ..." 
(T.  R.  pp.  7-8). 


CONCLUSION. 

In  view  of  the  facts  and  law  hereinabove  set  forth, 
it  is  Appellant's  contention  that  the  chattel  mortgage 
here  in  question  was  not  acknowledged  as  required 
by  the  laws  of  the  State  of  California,  and  thus  not 
entitled  to  recordation  and  thus  void  against  Appellant 
herein.  The  testimony  of  the  Notary  Public  upon 
which  the  Referee's  Order  was  based  was  unproperly 
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admitted  over  objection,  and  that  the  Order  of  the 
District  Judge  here  complained  of  should  be,  by  this 
Court  reversed  and  remanded  with  instructions  to  the 
District  Court  to  make  and  enter  an  Order  in  said 
bankruptcy  proceedings  that  said  mortgage  was  and  is 
invalid  as  against  Appellant,  and  that  Appellant  be 
authorized  to  sell  the  personal  property  covered  by 
said  chattel  mortgage,  free  and  clear  of  the  lien 
thereof. 

Dated,  July  20,  1959. 

Respectfully  submitted, 

Shapro  &  Rothschild, 
James  M.  Conners, 
By  Arthur  P.  Shapro, 
Attorneys  for  Appellant. 


Daniel  Aronson,  Jr., 
Of  Coimsel. 
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No.  16,442 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


O.  W.  Irwin,  Trustee  of  the  Estate  of 
General  Equipment  Co.,  a  copart- 
nership composed  of  Wallace  D.  Loe 
and  John  0.  Currence,  Bankrupt, 

Appellant, 
vs. 

B.  H.  Tanner, 

Appellee. 


BRIEF  FOR  APPELLEE. 


ARGUMENT. 

Taking  Appellant's  contentions  in  reverse  order. 
Appellee  submits  that  the  testimony  of  the  Notary 
Public  was  properly  admitted  and  that  his  testimony 
shows  the  chattel  mortgage  was  properly  acknowl- 
edged. 

The  statement  in  Appellant's  Opening  Brief  (p.  12) 
that: 

"The  testimony  of  Appellee  Tanner  and  his  wit- 
nesses, Montgomery  and  Hutchison,  supra,  clearly 
shows  that  the  chattel  mortgage  was  signed  at  the 
place  of  business  and  was  thereafter  taken  by 
Tanner  to  the  office  of  the  notary,  and  that  the 


mortgagors  were  not  present  at  the  time  that  the 
notary  signed  the  chattel  mortgage  and  affixed 
his  seal" 

is  in  i^art  misleading. 

These  witnesses  testified  only  to  the  signing  of  the 
chattel  mortgage.  They  gave  no  testimony  concerning 
acknowledgment,  signature  by  the  Notary  Public  or 
sealing  of  the  document  by  the  Notary. 

Parenthetically,  it  may  be  noted  that  the  certificate 
of  acknowledgment  need  not  immediately  follow  the 
acknowledgment. 

1  Cal.  Jut.  2d  Acknowledgments,  Section  29, 
p.  503,  Paragraph  2. 

The  testimony  of  the  Notary  Public  did  not  im- 
peach, but  did,  in  fact,  corroborate  and  supplement 
the  testimony  of  Api3ellee  's  previous  witnesses. 

The  Notary  Public  testified  that  the  chattel  mort- 
gage in  question  was  not  executed  on  August  31,  1957, 
the  date  it  bears,  but  was  to  the  best  of  his  knowl- 
edge executed  on  September  13,  1957,  and  was,  in 
fact,  acknowledged  before  him  on  that  date  in  his 
office.  He  explained  why  the  chattel  mortgage  was 
not  signed  on  August  31,  1957.    (T.R.,  pp.  37-39.) 

A  comparison  of  the  testimony  of  the  Notary  Public 
with  that  of  Appellee's  witnesses  fails  to  show  any 
impeachment. 

The  witnesses  testifying  for  Appellee,  in  the  order 
of  their  testimony,  were  Jack  Montgomery,  W.  D. 
Hutchison  and  the  Appellee,  B.  H.  Tanner. 


Jack  Montgomery  testified  that  the  chattel  mortgage 
was  signed  ten  or  twelve  days  after  September  1,  1957, 
in  the  place  of  business  and  explained  the  reasons  for 
the  delay  in  signing  the  chattel  mortgage  after  he  and 
his  partners  had  taken  possession  of  the  business. 
(T.R,.,  p.  26.) 

W.  D.  Hutchison  testified  that  the  chattel  mortgage 
was  not  signed  imtil  approximately  12  to  14  days  after 
September  1,  1957.  (T.R.,  pp.  27-28.) 

B.  H.  Tanner  testified  that  the  chattel  mortgage  was 
not  signed  until  the  12th  or  13th  of  September,  1957, 
and  explained  why  it  was  not  signed  until  that  time. 
(T.R.,  p.  29.) 

None  of  these  three  witnesses  gave  any  testimony 
concerning  acknowledgment  of  the  chattel  mortgage. 

A  review  of  the  transcript  makes  it  clear  that  the 
testimony  of  the  Notary  Public  corroborated  the 
testimony  of  the  previous  three  witnesses  for  Appellee 
as  to  the  date  of  the  execution  of  the  chattel  mortgage 
and  the  reason  it  was  not  executed  until  Sei^tember 
13,  1957. 

The  testimony  of  the  Notary  Public  as  to  acknowl- 
edgment was  not  contrary  to  any  testimony  of  the 
previous  three  witnesses  as  none  of  them  gave  any 
testimony  concerning  the  acknowledgment. 

The  Notary  Public  was  a  competent  witness  to  so 
testify. 

1  Cat.  Jur.  2d,  Acknowledgments,  Section  16, 

p.  488;  Section  47,  pp.  530-531; 
Witkm,  '' California  Evidence,"  p.  436,  Section 
388  (a). 


The  fact  that  the  chattel  mortgage  was  a  purchase 
price  chattel  mortgage  should  not  be  forgotten.  It  is 
submitted  that  the  guide  to  the  proper  ruling  herein 
was  expressed  by  Judge  Yankwich  to  the  effect  that 
California  law  favors  the  vendor  by  recognizing  a 
lien  for  his  unpaid  purchase  price, 

''So  a  ruling  which  protects  against  creditors  a 
chattel  mortgage  given  to  secure  the  purchase 
price  of  the  personal  property  is  in  harmony  with 
this  generous  attitude  of  the  law." 

1%  re  Mercury  Engineering,  68  Fed.  Supj).  376, 
379. 


CONCLUSION. 

Appellee  contends  the  testimony  of  the  Notary  Pub- 
lic was  proper  and  accordingly  shows  the  chattel  mort- 
gage was  properly  acknowledged.  The  order  of  the 
District  Judge  should  be  affirmed. 

Dated,  Seaside,  California, 
August  24,  1959. 

Respectfully  submitted, 

TwoHiG,  Weingakten  &  Haas, 
By  Myron  B.  Haas, 

Attorneys  for  Appellee, 
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IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


O.  W.  Irwin,  Trustee  of  the  Estate  of 
General  Equipment  Co.,  a  copart- 
nership composed  of  Wallace  D.  Loe 
and  John  O.  Currence,  Bankrupt, 

Appellant, 
vs. 

B.  H.  Tanner, 

Appellee.^ 

^ 

APPELLANT'S  CLOSING  BRIEF. 


SUMMARY  OF  APPELLANT'S  POSITION. 

Appellant's  position  will  be  more  fully  stated  here- 
after in  connection  with  his  reply  to  specific  points 
advanced  by  Appellee. 

It  is  Appellant's  major  premise  that  the  chattel 
mortgage,  which  is  the  basis  of  Appellee's  secured 
claim,  was  not  properly  acknowledged  as  required  by 
the  laws  of  the  State  of  California,  which  premise 
is  supported  Iw  the  testimony  and  by  Conclusion  num- 
ber 2  of  the  Referee's  Order  (T.  R.  pp.  7-8)  cited  by 
Appellant  in  his  Opening  Brief  on  page  14. 


The  next  premise  is  that  the  testimony  of  the  notary 
public  was  improperly  admitted  over  Appellant's  ob- 
jection and  that  had  his  objection  been  properly  sus- 
tained by  the  Referee,  then  the  Referee  would  have 
ruled  in  favor  of  Appellant  (see  Conclusion  number  2 
of  said  Referee,  supra),  wherein  the  Referee  con- 
cluded that  the  chattel  mortgage  was  properly  ex- 
ecuted, acknowledged  and  recorded  and  thus  a  valid 
and  existing  lien  on  the  personal  property  solely  hy 
reason  of  the  testimony  of  the  notary  public. 


COMMENT  UPON  APPELLEE'S  POINTS. 

On  page  2  of  Appellee's  Brief,  he  states  that  the 
witnesses  Tanner,  Montgomery  &  Hutchison  testified 
only  to  the  signing  of  the  mortgage  and  gave  no  testi- 
mony concerning  the  acknowledgment.  We  submit 
that  Appellee  is  engaging  in  the  most  technical  form 
of  semantics  since  the  testimony  of  these  three  wit- 
nesses, the  pertinent  portions  of  which  are  set  forth 
in  Appellant's  Opening  Brief,  pages  7  and  8,  was  that 
the  mortgage  was  signed  at  the  place  of  business  and 
that  Tanner  (mortgagee)  then  took  the  document  to 
the  notary.  This  is  contrary  to  the  notary's  testimony 
that  it  was  ''acknowledged"  by  the  mortgagors  to  him. 
The  three  witnesses,  other  than  the  notary,  testified, 
in  effect,  that  the  mortgagors  did  not  appear  before 
the  notary  or  at  any  time  acknowledge  their  signa- 
tures to  the  notary.  Mr.  Weingarten's  testimony  that 
he  "took  the  acknowledgment  on  that  date"   (T.  R. 


p.  38)  and  ''after  taking  the  acknowledgment"  (T.  R. 
p.  39)  is  merely  his  conclusion  at  best. 

The  requirements  of  acknowledgment  under  the 
laws  of  the  State  of  California  are  as  set  forth  in 
Government  Code  Section  27287,  Civil  Code  Sections 
1188  and  1189,  and  2957  (cited  in  Appellant's  Open- 
ing Brief,  pages  8,  9  and  10). 

"Acknowledgment  is  formal  admission,  before  an 
officer,  by  one  who  has  executed  an  instriunent, 
that  the  instrument  is  his  act  and  deed." 
Jemison  v.  Howell,  161  So.  806,  230  Ala.  423, 
99  A.L.R.  1511. 

''An  acknowledgment  is  an  act  by  which  a  party 
who  has  executed  an  instrument  of  conveyance  as 
grantor  goes  before  a  competent  officer  or  Court 
and  declares  or  acknowledges  the  same  to  be  his 
genuine  and  voluntary  act  and  deed." 

Trowbridge  v.  Bissoii,  41  N.W.  2d  810,  812,  153 
Neb.  389. 

"An  acknowledgment  is  a  formal  declaration  or 
admission  before  authorized  public  officer  by  per- 
son who  has  executed  instrument  that  such  instru- 
ment is  his  act  and  deed." 

Wilde  V.  Biiclianan,  303  S.W.  2d  518,  519; 

Pardo  V.  Creamer,  310  S.W.  2d  218,  221. 

Appellee  on  page  2,  and  again  on  page  3,  of  his 
Brief,  states  that  the  testimony  of  the  notary  public 
did  not  impeach,  but  in  fact  corroborated  and  supple- 
mented, the  testimony  of  his  previous  witnesses.  This 
statement  is  contrary  to  the  facts.    See  testimony  of 


Appellee's  witnesses  above  referred  to  and  Conclusion 
number  2  of  the  Referee's  Order.  Further,  his  testi- 
mony was  contrary  to  the  purpose  for  which  the  no- 
tary was  called. 

''Mr.  Haas.  I  have  four  Affidavits;  one  of  Mr. 
Weingarten 

Mr.  Shapro.  I  object  to  any  ex  parte  affidavits; 
if  any  evidence  is  to  be  offered  I  insist  that  it 
be  here  in  the  form  of  testimony,  and  if  Mr. 
Haas  desires  a  continuance  for  that  purpose  I 
will  not  agree  to  accept  any  ex  parte  affidavits. 

The  Court.  With  the  objection  on  the  part  of 
the  Trustee  I  have  no  alternative  but  to  continue 
it;  in  other  words,  he  is  certainly  entitled  to  an 
opportunity  to  examine  the  four  witnesses  or  af- 
fiants; but  as  far  as  the  Court  is  concerned  it 
would  be  without  prejudice  to  your  clients'  rights ; 
you  will  be  afforded  whatever  opportunity  you  de- 
sire to  furnish  any  testimony.  Anything  further, 
gentlemen  ? 

Mr.  Shapro.  Nothing  further  as  far  as  the 
Trustee  is  concerned. 

Mr.  Haas.    Nothing  further. 

The  Court.  Do  you  gentlemen  desire  that  the 
matter  be  carried  until  you  produce  this  witness? 

Mr.  Haas.  I  was  going  to  produce  him  to  sub- 
stantiate the  testimony  of  Montgomery  and 
Hutchison.  They  have  already  testified;  if  you 
want  Mr.  Weingarten  here 

Mr.  Shapro.    Do  you  want  him  here  ? 

Mr.  Haas.  I  don't  think  he  can  be  here  for 
some  time,  and  frankly  I  don't  think  he  can  add 
anything  further,  other  than  the  fact  that  he  is 
an  attorney  and  notary  and  would  testify  to  the 
same  effect."    (T.  R.  pp.  34-35.) 


On  page  3  of  Appellee's  Brief  reference  is  made  to 
a  delay  in  the  execution  of  the  mortgage  and  to  avoid 
any  possible  confusion  as  to  the  issues,  Appellant's 
position  is  that  he  does  not  challenge  the  validity 
of  the  mortgage  on  the  basis  of  a  delay  in  recordation 
but  rather  on  the  ground  that  it  was  not  properly 
acknowledged. 

''Mr.  Shapro.  At  the  opening  you  stated  that 
your  only  objection  to  the  mortgage  was  delay 
in  recordation.  On  the  basis  of  the  testimony 
I  desire  to  have  it  understood  it  is  on  the  ground 
that  the  mortgage  was  not  properly  acknowledged 
as  required  by  statute,  anyway."  (T.  R.  p.  35.) 

Appellant  concedes  that  a  notary  public  is  a  com- 
petent witness  to  testify  in  a  proper  case  as  to  the 
date  of  execution,  etc.,  but  in  this  case,  the  notary 
public  was  called  as  a  witness  and  the  net  result  of 
his  testimony,  admitted  over  Appellant's  objection, 
was  to  impeach  the  testimony  of  Appellee's  oivn  wit- 
nesses whose  testimony  was  such  that  there  was  no 
acknowledgment  as  required  by  the  laws  of  the  State 
of  California. 


CONCLUSION. 

In  conclusion,  it  is  respectfully  submitted  that  the 
chattel  mortgage  here  in  question  was  not  properly 
acknowledged  as  required  by  the  laws  of  the  State  of 
California,  and  thus  not  entitled  to  recordation  and 
thus  void  as  against  Appellant  herein  in  that  the 
testimony    of    the    notary    public    (upon    which    the 


Referee's  Order  was  based)  was  improperly  admitted 
over  objection,  and  the  Order  of  the  District  Judge 
here  complained  of  should  be,  by  this  Court,  reversed 
and  remanded  with  instructions  to  the  District  Court 
to  make  and  enter  an  Order  in  said  bankruptcy  pro- 
ceedings that  said  mortgage  was  and  is  invalid  as 
against  Appellant  and  that  Appellant  be  authorized 
to  sell  the  personal  property  covered  by  said  chattel 
mortgage  free  and  clear  of  the  lien  thereof. 

Dated,  September  14,  1959. 

Shapro  &  Rothschild, 
James  M.  Conkers, 
By  Arthur  P.  Shapro, 
Attorneys  for  Appellant. 
Daniel  Aronson,  Jr., 
Of  Counsel. 
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